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PREFACE. 


This  Work,  which  has  employed  the  Author's 
leisure  time  for  upwards  of  ten  years,  is  distinguished 
from  every  other  in  several  particulars. 

In  the  first  place,  it  is  confined  to  the  Law  in  its 
Present  State.  Whatever  is  mere  matter  of  history 
hafi  been  excluded;  and  that  which  has  been  abolished 
by  statute,  but  remains  in  force  in  respect  of  past 
transactions,  has  been  briefiy  touched  upon. 

In  the  next  place,  it  is  confined  to  the  Law  as  set- 
tled by  the  Decisions  of  the  Courts,  so  far  as  any 
thing  in  law  can  be  considered  as  settled.  That 
which  is  confessedly  not  settled  has  been  noticed,  so 
as  to  shew  the  state  of  the  Law,  without  entering  into 
discussions  on  doubtful  points,  which  may  be  found 
treated  of  at  large  in  other  treatises. 

By  thus  confining  the  Work  to  what  is  wanted  in 
ordinary  practice,  the  Author  has  been  enabled, 
without  swelling  it  to  an  immoderate  size,  to  em- 
brace the  whole  of  the  Law  of  Real  Property,  of  which 
particular  parts  only  are  considered  in  other  works. 


IV  PREFACE. 

As,  in  a  Treatise  professing  to  give  a  connected 
view  of  a  subject,  arrangement  is  obviously  an  essen- 
tial ingredient,  this  Work  is  on  that  score  also 
(whether  for  the  better  or  the  worse)  distinguishable 
from  others.  Except  as  regards  the  general  outlines, 
in  which  the  plan  of  Sir  Matthew  Hale  (afterwards 
adopted  by  Sir  William  Blackstone)  has  been  par- 
tially followed,  the  endeavour  has  been  to  make  all 
the  matter  follow  in  such  order  as  shall  serve  to  give 
a  clear  and  distinct  view  of  the  several  points,  and 
their  consequent  bearings  on  the  subject  in  question. 

The  Statutes  on  the  Transfer  of  Property,  though 
passed  late  in  the  Session,  have  been  noticed  in  their 
proper  places,  as  also  the  latest  Decisions,  including 
those  of  the  present  year  until  the  closing  of  the 
Courts. 

What  relates  to  the  subject  of  Conveyancing,  and 
to  the  Statutory  Provisions  concerning  Real  Pro- 
perty, is  noticed  by  a  reference  to  the  Author's 
"  Precedents  in  Conveyancing,"  and  "  Digest  imd 
Index  of  all  the  Statutes." 
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KEAL     PROPEETY. 


INTKODUCTION. 


§  1.  All  property  is  distmguished  into  Beal  and  Personal.  Divinon  of 
Heal  property  comprehends  things  that  are  immoyeable^  property, 
and  personal  property  things  which  are  moTcable  and  go 
with  the  person. 

The  law  of  real  property  may  be  considered  under  these  Diyinon  of  the 
five  general  heads  or  books^  namely:  ^^  ^^^' 

Book  I.  Nature  of  Beal  Pboperty  in  General. 
Book  IL  The  Tenures  by  which  Things  Real  biay 

BE   HELD. 

Book  DI.  The  Estates  which  may  be  had  in  Things 
Beal. 

Book  TV.  The  Title  to  Things  Beal. 

Book  V.  Injuries  to  Things  Beal  and  their  Beme- 

DIES. 

The  book  on  Tenures  relates  to  Corporeal  Hereditaments 
only,  the  other  books  relate  as  well  to  Incorporeal  as  Cor- 
poreal Hereditaments^ 

VOL.  I.  B 


BOOK  !• 

NATURE  OF  BEAL  PBOPEBTT  IN  GENEBAL. 


Chap.  I. 

DISTINCTION   BETWSBN   REALTY   AND   PBRSOMALTT. 

Chap.  II. 

CORPOREAL    HEREDITAMENTS. 

Chap.  III. 

INCORPOREAL    HEREDITAMENTS. 


REALTY.  §  2.  All  real  property  is  comprehended  under  the  words 

''Lands,  tenements,  and  hereditaments;"  lands,  as  the  sub- 
ject-matter on  which  the  Law  of  Beal  Property  is  founded; 
tenements,  as  that  which  is  held ;  and  hereditaments,  as  that 
which  is  inherited. 

'  Landi.''  The  word  '' lands^^  in  its  most  uniyersal  acceptation  is  of 

very  extensive  import ;  it  legally  includes  not  only  castles 
and  houses  which  rest  upon  it  as  their  foundation,  but  also 
all  things  belonging  to  or  connected  with  it,  as  well  up- 
wards as  downwards,  as  mines,  water,  ur,  and  all  other  things 
even  up  to  heaven,  according  to  the  maxim  cvjtis  est  solum 
ejus  est  usque  ad  codum  (a). 

I  Tenementi."  The  word  ''  tenements'"  taken  in  its  most  comprehensive 
sense  is  of  still  wider  import,  comprehending  whatever 
may  be  holden,  provided  it  be  of  a  permanent  nature, 
whether  of  the  substantial  or  ideal  kind,  including  therefore 

(a)  Flowd.  313  ;  1  Inst.  4.  a. ;  2  Comm.  17. 


KATUBE   OF  BEAL   PROPERTY. 

^'  not  only  all  corporate  inheritances  which  are  or  may  be 
holden,  but  also  all  inheritances  issuing  out  of  any  of  those 
inheritances/ or  concerning,  or  annexed  to  or  exercisable 
within  the  same  (&);"  as  rents,  estovers,  commons  or  other 
profits  whatsoever  granted  out  of  land;  or  uses,  offices,  or 
dignities  which  concern  land,  wherein  a  man  hath  any  frank- 
tenement  or  freehold,  and  whereof  he  is  seised  ut  de  libero 
tenemento  (A).  Tenemera,  which  is  the  only  word  used  in 
the  Statute  de  Donisy  is,  in  its  ordinary,  but  limited  ac- 
ceptation, applied  to  houses  and  buildings. 

**  Hereditaments^  is  a  word  of  still  larger  extent  than  either 
of  the  two  preceding,  including  not  only  lands  and  tene- 
ments, but  whatever  may  be  inherited,  be  it  real,  personal, 
or  mixed,  that  is  neither  land  nor  tenement,  but  a  mere 
moveaUe  as  a  piece  of  furniture,  and  the  like.  Heredita- 
ments are  distinguished  into  corporeal  and  incorporeal.  Cor- 
poreal  hereditaments  are  such  as  affect  the  senses,  as  lands, 
and  houses,  &a ;  incorporeal  hereditaments  such  as  are  not 
the  objects  of  sense,  but  exist  in  the  mind  only. 

The  nature  of  Real  Property  may  be  further  considered 
under  these  three  heads  or  chapters :  1.  Distinction  between 
Realty  and  Personalty.  2.  Corporeal  Hereditaments.  8.  In- 
corporeal Hereditaments. 


«  Heredito. 
ments." 


{b)  1  Inst.  19.  b. 


b2 


REALTY   AND   PBBSONALTT  DIBTINOUISHED. 


CHAPTER  I. 

DISTINCTION  BETWEEN  REALTY  AND  PERSONALTY. 


Sbct.  I. 


RBALTT  AND  ^  4,  XhB   DBTOLimON    OF  RBALTT    AND   PBRSONALTT. 

PERSONALTY. 


Sbct.  II. 
I  30.  Liability  to  the  paymbnt  of  dbbts. 

Sbct.  III. 
$  60.  Rbciprocal  CONTBR810N  of  realty  and  personalty. 

Sect.  IV. 
I  79.  Miscellaneous  matters  relating  to  realty  and  personalty. 


DiTisioii  of  the  §3.  Real  property  is  distinguished  from  personaltjin  dif- 
ferent ways:  1.  As  to  the  manner  of  its  devolving;  2.  As 
to  its  liability  to  the  debts  of  the  owner;  3.  As  to  the  re- 
ciprocal converaon  of  one  into  the  other;  4.  Miscellaneous 
matters. 


SECTION  1. 

THE  DEVOLUTION    OF    REALTY    AND    PEB80NALTY. 

$  4.  Chattelt  real  and  pertotuU, 
5.  What  ffoe$  to  the  Heir,  and  what  to  the  Executor. 

I.  Clattfb  iUal 

1.   Terms. 

7.  Chattel  Intereeta  in  Lands  go  to   1    7.  Do  not  gain  eueceeaion. 

the  Executor.  \    8.  Equitable  Interest  in  Temu. 

2.  Next  Presentation. 

9.  Next  Presentation  goes  to  Ex-   I     9.  or  to  the  Heir. 

eeutor.  I  10.  Not  to  a  Successor. 


REALTY  AND  PEB80NALTY  DISTINGUISHED. 


3.  Mortgages, 

§  11.  htgol  B8tat€  ofMorigagut  in   I  $  11.  Mortgage  Money  goea  to  Bxe- 
Fee  goee  to  Heir,  |  cutor. 

4.  Bent. 


EBALTT  AND 
PB&SONALTT. 


12.  Mode  of  reeervmg  Rent. 
Soaeio  carry  it  to  the  Heir. 

or  to  the  Executor. 

13.  Arrearagee  qfRent  go  to  the  — 


13.  Executor  or  otherwiee,  Ufhen. 

14.  Annuity   is  properly  pereonal 

Estate. 


II.  C^ffttelf  VnntoiiaL 
15.  What  Chattele  Pereonal  go  to  the  Heir. 

1.  Heir-Loams. 

16.  Jeweltt  Sfc. 

Joumale  qf  the  Houee  qf  Lorde. 
Delivery  for  Inspection. 

2.  Fixtures. 


16.  What  they  are. 

Thinga  in  the  Nature  qf  Heir- 
Looms. 


17.  Euie  as  to  Things  fixed  to  the 

Freehold. 

18.  Exceptions  to  the  Rule. 

19.  As  to  Heir  and  Executor. 

20.  Devisee  and  Executor. 

21.  Executors  of  Tenant  for  Life  and 

Renunndennan. 

22.  Landlord  and  Tenant. 


23.  Meaning  qf  the   word   **  Fix- 

tures.*' 

24.  As  between  Mortgagor  and  Mort' 

gagee. 
In  Case  of  Distress. 

qf  Execution. 
What  passes  in  the  Conveyance 

qf  the  Freehold. 


3.   Trees  and  Emblements. 


25.  Drees  Parcel  of  the  Inheritance. 

26.  What  Timber  Trees  or  other- 

wise. 

27.  Rule  as  to  Wint^alls. 


B.  Fhiit  qf  TreeSj  Sfc.  go  to  the 
Heir. 
Emblements  go  to  the  Executor. 


29.  FUhinaPond. 


4.   Certain  Animals. 

Deer  ^c.  m  a  Park. 


§  4.  Personalty  as  distinguished  from  realty  is  Imown  in  Chattels. 
law  by  the  name  of  chattels^  which  are  again  distinguished 
into  real  and  personaL     Chattels  real  are  terms  for  years  of  Chattels  raaL 
lands  and  tenements^  next  presentations,  mortgages,  estates 
by  statute  staple,  statute  merchant,  and  elegit,  &c.  Chattels  Chattela  per- 
personal  are  cattle,  furniture,  money  and  the  like  moveables. 
Chattels  are  likewise  distinguished  into  chattels  in  posses-  Chattels  in  poa- 
sion»  which  are  in  the  immediate  possesion  of  the  person 


CHATTELS    REAL. 


msALTT  AND   entitled,  or  chattels  in  action,  technically  called  choses  in 
actum,  which  must  be  recovered  by  suit. 

5.  By  the  common  law,  an  estate  of  fi:eehold  or  inherit- 
ance, not  being  comprehended  under  the  word  chattels, 
goes  to  the  heir,  but  chatteb  on  the  other  hand  r^u- 
larly  go  to  the  executor;  this  rule  however  both  as  to 
chattels  real  and  personal  admits  of  exceptions  and  modifi- 
cations, when  conddered  either  as  to  the  different  kinds  of 
representatives,  as  to  landlord  and  tenant,  or  assignees  in 
bankruptcy  &c.,  and  lasdy  as  between  husband  and  wife. 


PBaSONALTY, 

Choiesiiiao- 
tioiL. 

What  goes  to 
tbehdr,  and 
what  to  the 
execator. 


ChattdinteresU 
in  land  go  to 
the  executor. 


Do  not  go  m 
saccesaion. 


L  ODj^atteb  HUaL 

6.  Of  chattels  real  which  commonly  go  to  the  executor 
the  following  are  entitled  to  notice:  1.  Terms;  2.  Next 
presentations;  3.  Mortgages;  4.  Bents;  5.  Annuities. 

!•   jTetTns* 

7.  All  leases  and  terms  of  lands,  tenements  and  heredi- 
taments which  give  a  chattel  interest  only,  go  to  the  exe- 
cutor or  administrator,  but  he  has  no  interest  in  freehold 
terms  or  leases,  therefore  a  term  for  one's  own  life  or  the 
life  of  another,  being  a  freehold,  goes  to  the  heir  and  not  to 
the  executor,  but  a  term  for  a  thousand  or  ever  so  many 
more  years,  being  less  than  a  freehold,  goes  to  the  executor, 
and  not  to  the  heir  (a).  So,  if  a  lease  for  years  be  made  to 
a  bishop,  parson  or  other  sole  corporation,  and  his  succes- 
sors, yet  it  will  go  to  his  executor  or  administrator,  for  a 
corporation  sole  cannot  tiEike  a  chattel  in  succession  (ft),  for 
succession  in  a  body  politic  is  the  same  as  inheritance  of  a 
private  person  (ft),  but  it  is  otherwise  in  case  of  a  corpora- 
tion aggregate  of  many,  as  a  Dean  and  Chapter,  Mayor  and 
Commonalty,  and  the  like  (ft);  so  of  a  sole  corpcumtion  by 
custom  as  the  Chamberlain  of  London  (ft);  so  in  the  case  of 
the  queen  (ft). 


(a)  1  Inst.  46.  a. 


{b)  F^wootTt  case,  4  Co.  65. 


NEXT   PBESENTATION.  7 

So»  a  limitation  of  a  term  for  years  to  one  in  tail^  veets  the   rbaltt  and 

,,.,«  ,  ,,  i„  t.  PERSONALTY 

whole  m  the  first  taker^  and  the  same  shall  go  to  his  execu-  

torsy  and  not  to  the  heir  (c).  So,  a  grant  from  the  Crown 
of  '^the  year,  day,  and  waste"  though  made  to  one  and  his 
heirs,  yet,  being  but  a  chattel,  goes  to  the  executor  (<Q;  so,  in 
the  case  of  a  tenancy  from  year  to  year  as  long  as  both 
parties  please,  the  interest  of  the  tenant  goes  to  his  execu- 
tor or  administrator  (tf),  or  to  a  devisee  (/);  but  where  a 
lease  is  made  to  several  for  a  term  of  years  as  joint-tenants, 
and  one  dies,  his  interest  survives,  and  his  personal  repre- 
sentatives take  nothing  {g\ 

8.  As  a  rule,  courts  of  equity  follow  the  law  in  their  Eqnitabie  in- 
construction  of  chattel  interests,  to  which  a  person  may  be     "*  ^"^ 
equitably  entitled,  but  terms  to  attend  the  inheritance  form 

an  exception  to  this  rule,  being  always  allowed  to  follow 
the  fee.  See  further  as  to  trust  terms,  posty  £quitable 
Estates;  also  as  to  estates  pur  autre  vie^  post,  Estates  for 
Life* 

2.  Next  Presentation. 

9.  An  advowson,  of  which  a  man  is  seised  in  fee,  goes  to 
the  heir  and  not  to  the  executor,  but  if  the  church  becomes 
void  in  the  lifetime  of  the  patron,  and  he  dies,  the  church 

being  still  void,  the  next  presentation  goes  to  the  executor  Goes  to  the 
and  not  to  the  heir,  being  a  chattel  severed  from  the  in- 
heritance (A).  So,  if  a  person  purchase  the  next  presenta- 
tion to  a  church,  and  die  before  it  becomes  void,  this,  as  a 
chattel,  shall  go  to  the  executor,  and  not  to  the  heir(2) ; 
and  it  ia  said  that  the  next  presentation  before  the  church 

(c)  Leonard  Lome's  cote,  10  Co.  (jg)  1  Inst.  182.  a. 

87  a,  88  b ;  bat  see  Burgie  ▼.  Bur^  (A)  Stephentv,  Wall,  Dy.  282.  b.; 

gie,  1  Mod.  115 ;  Duke  of  Noffolk'e  Br.  Ab.^tit.  Present,  al  Esglise ;  Fitz- 

ease,  3  Cha.  Ca.  30;  Feame  Cont.  herb.  Present.    I   TEsglises,  7;    F. 

Rem.  463;    2Swanst.  454;  see  also  N.  B.  33,  34;  1  Inst.  388.  a.;  jR. 

Theebridger,  Kilbume,2Yez.22Si  ▼.    Canterbury  (Archbp,),  4  Leon. 

Garth  T.  Baldwyn,  Id.  646.  198 ;  Repington  ▼.  Tamworth  Sekool, 

(d)  Wentw.  Off.  Ex.  132,  s.  36.  2  Wils.  150 ;  all  recognised  in  Ren- 

(e)  Doe  ▼.  Porter,  3 T.  R.  13.  nell  ▼.  Lincoln  (Bp.),  7  B.  &  C.  147. 
(/)  Jamee  ▼.  Dean,  11  Ves.  303.  (t)  Wentw.  Off.  Ex.  54. 


CHATTBUi   mKAL. 


mSALTT  AMD 
PERSON  ALTT. 


Ortothe] 


becomes  Toid,  is  a  diattcl  ral,  sod,  after  it  beoomes  void,  a 
chattel  penoiiaI(t);  so,  if  there  be  tenant  in  tail,  and  the 
church  haf^wn  to  beoooie  Tacuit  in  his  i[fe4ime,  and  he  die 
before  he  has  presented,  his  executor,  and  not  the  issae  in  tail^ 
shall  present  to  his  torn  (i) ;  80y  if  a  vicm^  hiqppen  to  become 
Toid,  and  before  the  par8onpraBent,heismadeabi8hop»&c., 
yet  he  shall  present  to  lus  torn,  because  it  is  a  chattel  vested 
in  him  (/) ;  but  if  a  man,  sdaed  in  fee  <^  an  advowson,  be 
parson  of  the  chnrdi  and  £e,  his  hor,  and  not  his  executor, 
shall  present,  for  the  descent  to  the  heir  and  the  &11  of 
an  aToidance  happened  at  (Hie  instant,  and  where  two  titles 
concur  in  one  instant,  the  elder  right  shall  be  preferred  (m) ; 
and  the  grant  of  the  next  presentation  of  a  living  to  J.  S. 
during  his  life  is  limited,  and  will  not  carry  the  presentation 
to  his  executors  on  his  dyin^  before  the  church  becomes 
vacant  (n). 


Not  to  a  I 
cesflor. 


10.  A  chattel  does  not  go  to  the  successor  of  a  oorpon^ 
tion  sole  (o).  Therefore,  where  a  prebendary,  having  the 
advowson  of  a  rectory  in  right  of  his  prebend,  died  while 
the  church  was  vacant,  held,  that  his  personal  representa- 
tive had  the  right  of  presentation  for  that  turn  {p) ;  but 
where  a  bishop  dies,  during  the  vacancy  of  a  church  of 
which  he  is  patron,  it  is  laid  down  that  ndther  the  bishop^s 
executors,  nor  his  successor,  shall  have  the  turn  but  the 
queen,  by  reason  of  the  temporalities  (9). 


Legal  eftate  of        11.  When  a  mortgage  is  in  fee,  the  l^al  estate  will  go 

glKs^tefhdrf^  to  the  heir,  and  by  a  devise  of  all  lands,  lands  which  the 

testator  had  in  mortgage  were  held  to  pas8(r);  but  if  the 


(0  Wcntw.  Off.  Ex.. 54. 

(k)  F.  N.  B.  33. 

(0  Id.  34. 

(m)  Holt  ▼.  Winchuter  (Bp.),  3 
Lev.  47. 

(n)  MannY.BrUtoi(Bp.)tCro.Car, 
505  ;  S.  C,  W.  Jo.  407. 

(o)  See  antey  §  7. 


ip)  Retmett  ▼.  Ziseote  (4».),  7  B. 
&  C.  113. 

(q)  Brook's  Abr.  tit.  Present,  al 
Esglise,  10;  F.  N.  B.  33;  1  Inst. 
90.  a.,  Harg.  n.  (4);  2 RolL  Abr.  345. 

(r)  Sir  r.  Littleton'9  com,  2  Vent. 
351 ;  S.  C.  nom.  IFiiiii  t.  LiitMom^ 
2  Chan.  Ca.  51 ;  S.  C,  1  Vera.  3. 


RENT.  9 

mortgage  is  ibr  a  term  of  years,  it  will  go  to  the  executor,     maltt  and 

as  otber  terms.     It  was  also  held,  in  some  of  the  earlier  - 

cases,  that  the  mortgage-money  should  go  to  the  heir,  if 

the  personal  assets  were  sufficient  for  the  payment  of  the 

debts  («);  but  it  is  now  settled  by  a  series  of  decisions  that  Mortgage  mo- 

the  executor,  and  not  the  heir,  is  entitled  to  the  money  {t) ;  ^Lotor. 

and  the  heir  or  devisee  of  the  mortgagee  will  be  a  trustee  for 

the  personal  representative,  and  will  be  directed  to  convey 

to  him  (tt) ;  but  the  heir  may,  if  he  chooses,  pay  off  the 

mortgage,  and  keep  the  land(x);  and  a  mortgagee  may  by 

any  declaration  in  his  will  convert  the  money  into  land  for 

the  benefit  of  his  heir  (y) ;  and  the  devise  of  a  mortgage  es* 

taie,  considered  as  irredeemable,  will  pass  to  the  devisee,  as 

land  {z). 

4.  Rent. 

12.  If  a  man,  seised  in  fee,  make  a  lease  reserving  rent  Mode  of  re. 
generally,  without  saying  to  whom,  it  shall  go  to  his  heir        "^  '^^  ' 
and  not  to  his  executor  (a) ;  if  reserved  to  him,  his  exe- 
cutorsi,  and  assigns,  the  rent  shall  determine  at  his  death, 
because,  rent  being  incident  to  the  reversion,  cannot  go  to 
the  executors  {b) ;  yet,  if  the  words  ^^  during  the  term"  be  so  as  to  carry 
added  in  such  a  lease,  it  has  been  held  that  these  words  are  ' 

sufficient  to  carry  the  rent  to  the  heir(c);  but,  in  the  re-  or  to  the  exc- 
port  of  this  case  (<f),  it  is  laid  down,  that  the  construction 
of  reservations  ought  to  be  according  to  the  reason  and 


(t)  JUUyY,  Egtrtcnjl  Chan.  Rep.  (»)  Canmng  ▼.  Htekt,  tup. :  Ta- 

181;  S.  C,  2  Freem.  125,  citing  8t,  bor  ▼.  Orover,  2  Vern.  367;  S.  C, 

Johny.  Wmreham:  Turner  y.  Crane,  2  Freem.  227. 
Id.  242:  Anon,,  NeU.  162.  (jp)  ClerksonY.Bowyer,  2yem.66. 

(/)    Thomborouffh    ▼.    Baker,    1  (y)  Noye  t.  Mordaunt,  2  Vern. 

Chan.  Cas.  283:  Ellie  ▼.  Guavas,  2  581. 

Chan.  Cas.  50:  Winn  t.  LitiMon,  (z)  Doe  ▼.  Parratt,  5  T.  R.  654. 

sup,;  Canning  w,  Uieke,  2  Chan.  Caa.  (a)  1  Inat  47.  a. 

187;  S.  C,  1  Vern.  412:  Pauleti  t.  (*)  lb. ;  2  RoU.  Abr.  450. 

Aii.-Gen,,  Hardr.  467,  469:   Wea-  (c)  SachetereU    v.    Froggatt,    2 

ver  ▼.  Maule,  2  R.  &  My.  97.    See  Sannd.  367. 

fnrther  3   Siranst.  630,  and   other  (<0  Norn.  Saeheverel  t.  Frogate, 

there  cited.  1  Vent.  161. 
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RBALTT  AND 
PBKSONALTY. 


equity  of  the  thing ;  and  therefore^  as,  on  the  one  hand,  if 
a  tenant  in  fee  made  a  lease  reserving  rent  to  him  and  his 
executorsy  the  rent  could  not  go  to  the  executors ;  so,  on  the 
other  hand,  if  a  lessee,  for  one  hundred  years,  should  noake 
a  lease  for  forty  years,  reserving  rent  to  him  and  his  heirs, 
that  would  go  to  the  executor  and  be  void  for  the  heir ;  so 
if  tenant  in  tail  made  a  lease  reserving  rent  to  him  and  his 
heirs  generally,  yet  the  rent  would  go  to  the  issue  in  taiL 
But  where  a  lessee  for  three  lives  assigned  his  whole  estate, 
reserving  a  rent  to  him  and  his  executors,  held,  that  as  no 
reversion  was  left  in  the  lessor,  his  executors,  and  not  the 
heir,  were  entitled  to  the  rent  (e);  so,  where  a  man  seised  in 
fee  of  one  acre,  and  possessed  of  another  acre  for  term  of 
years,  made  a  lease,  rendering  one  entire  rent,  whereby  the 
reversion  of  one  acre  would  go  to  the  heir,  and  of  the  other 
to  his  executors,  held  that  the  rent  should  be  apportioned 
between  the  heir  and  the  executor  (/). 


Arrearages  of 
.rent  go  to  the 
executor,  or 
otherwiae, 
when. 


13.  But  although  rent  be  incident  to  tiie  reversion,  and 
shall  go  therewith,  and  be  payable  to  the  heir,  yet  the  ar- 
rearages incurred  and  become  payable  in  the  lifetime  of  the 
lessor,  shall  go  to  the  executor  as  part  of  his  personal 
estate  (ff) ;  therefore,  if  a  person,  seised  in  fee,  leased  for 
years,  reserving  rent  payable  on  certain  days,  if  he  died 
after  either  of  the  rent-days,  all  the  rent  due  at  the  last 
rent^ay  would  go  to  his  executor  (A) ;  but  if  he  died  before 
the  day,  then  the  rent,  which  would  accrue  due  on  that  day, 
would  go  to  the  heir  (t),  or  to  the  devisee  to  whom  the 
reversion  was  devised  (A),  or  to  a  jointress  (I),  or  to  a  re- 


(d)  Jenison  v.  Lexington  {Lord), 
1  P.  Wms.  555. 

(/)  Moodie  r,  Gamance,  3  BaUtr. 
153 ;  S.  C,  nom.  Moody  v.  Gamon, 
Moore,  848;  S.  C,  nom.  Wood  y. 
Germoru,  Cro.  Jac.  390,  in  which 
two  latter  cases  no  decision  on  this 
point  is  reported. 

(ff)  Off.  Ex.  53,  54  ;  Godolph., 
part  2,  c.  13,  s.  3. 


(h)  atm*9  case,  10  Co.  128. 

(0  Anon,,  34  H.  8,  dted  in  dun's 
case,  sup,;  S.  C,  Clun  ▼.  Fisher, 
Cro.  Jac.  309:  S.  P.,  Drowfs  case, 
Moore,  726,  pi.  1012. 

(*)  Sacheterel  v.  Frogate,  1  Vent. 
148,  161. 

(0  Rockingham  (Lord)  v.  Oxenden, 
2  Salk.  578;  S.  C,  nom.  Rockingham 
(Lord)  ▼.  Penrice,  1  P.  Wms.  177, 
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maindaman  where  lessor  was  tenant  for  life  (m).     J£  the    ualtt  and 

lessor  died  on  the  rent-day  after  sunset^  and  before  mid-  '— 

nighty  the  heir^  it  seerns^  and  not  the  executor,  should  have 
die  rent,  for  it  was  held  not  to  be  due  until  the  utmost 
limit  of  the  daj,  which  does  not  end  until  twelve  o'clock, 
although  the  time  for  demanding  it  be,  for  conveniency,  any 
time  before  the  sun  sets  (n). 

5.  Annuities, 
14.  An  annuity,  so  far  as  it  charges  the  person  only,  and  Amraitj  pro- 
does  not  concern  tiie  land  or  savour  of  the  realty,  is  a  per*  estate.  '^ 
sonal  thing  (o),  but,  being  an  inheritance,  cannot  go  to  the 
personal  representative  (p). 


15.  The  exceptions  to  tiie  rule,  that  chattels  go  to  tiie  when  they  go 
executor,  are  more  numerous  in  tiie  case  of  chattels  per-  *^«»«J^^- 
sonal  than  in  tiiat  of  chattels  real,  either  in  favour  of  the 

heir  or  of  the  freehold,  as  between  real  and  personal  repre- 
sentatives, landlord  and  tenant  or  assignees  in  bankruptcy 
&C.  These  exceptions  may  be  considered  under  the  fol- 
lowing heads: — 1.  Heir-looms;  2.  Fixtures;  3.  Emblements; 
4.  Certain  Animals. 

].  Heir-Looms, 

16.  Heir-looms  are  such  goods  and  chattels  as  go  by  spe-  what  thej  are. 
cial  custom  to  the  heir  along  with  the  inheritance,  and  not 

to  the  executor  or  administrator  of  the  last  owner  of  the 

(m)  Strqford   (Earl)  t.   Went-  Strafford    (Barf)    .y.     Weniworik 

Vforth  (Lady) ,  Prec.  Chan.  555.  (Lady) ^aup.^ and  the  distinction  taken 

(n)  Dvppa  ▼.  MayOf  1  Sannd.  2S7.  between  a  common  lease,  and  a  lease 

And  see  Plowd.  1 72, 1 73 ;  1  Inst.  202 :  under  a  power. 
CZtm't  eaae,  sup,  ;  Cro.  £1.  575 :  (o)  1  Inst.  20. 

Rockinffkam  (Lord)  y.  Oxenden  or  (p)  Doct.  and  Stad.,  c.  30,  p.  97. 

Penrice,  tup.      See    also,    conirh  ,  See  further,  post^  §  259  ei  seg. 


12  CHA' 

nAi.rr  Am   estate,  and  se  aid  to  be  the  best  tlmig  of  erery  sort,  as  of 

beds,  tadileB, pots, pans,  cBtSySiid  otber  moTeables  {g).  They 

are  due  by  costxan  and  not  bj  the  mmmon  law,  and  the 
hormajhaTe  an  actkwftrdieni  and  shall  not  sue  for  them 


in  the  Eedenasdcal  Comt;  bat  dier  are  not  deyisable (r). 
limUkt  There  are,  bpHidns  other  things  in  the  natorerfheir-looniB, 
as  mmnnnents,  eoat-annonr,  pmnonw,  and  other  enagns  of 
honour  whidi  bdoi^  to  a  man's  degree  or  order,  and  are 
nsoaDj  set  iq>in  the  dmrdi;  and  although  the  freehold  of 
the  chudi  be  in  the  parson,  yet  he  cannot  defiuse  or  remoye 
these  tlm^a^  bot  the  hor  may  have  an  actioa  against  him 
for  so  doing  («) ;  so;,  on  the  same  principle  the  ornaments  of 
the  diapd  of  a  Ushopi,  thoo^  he  is  a  corporation  sole  {t), 
shall  nererdieleas  go  to  his  soeoessw,  as  an  hdr4oom(«); 
and  this  role  is  said  to  ajqply  to  sndi  things,  belon^ng  to  a 
parsonage,  as  haTe  gone  fiom  snooessor to  8ucoesBor(r);  but 
the  pit^ierty  in  the  ahrood  and  coffin  belcNogs  to  the  execu- 
tor or  administrator,  and  may  be  laid  to  be  theirs  in  ui  in- 
dictment for  stealing  them  (y). 

Jcwdiy  &c  So,  althoo^  a  man  devise  all  his  jewels  &a  to  his  ¥rlfe, 

yet  his  garter  and  collar  of  S.  S.  shall  go  to  his  heir,  in  the 

Jovnals  of  tbe   way  of  heir-Iooms  (z).   And  it  seems  that  on  the  same  prin- 

1^1^  dple  the  journals  of  the  House  of  LfOrds,  deliTered  to  a  peer, 

should  go  with  the  title  (a).  So,  the  Court  of  Chancery  has 
power  to  compel  the  deUvery  of  chattels  personal  in  the  nar 

DefiTcrj  for  ture  of  heir-looms;  and  on  motion  the  plaintiff  was  allowed 
the  inspection  of  the  articles  which  he  claimed  in  a  chest  at 
the  defendant's  bankers,  though  in  his  answer  he  inosted  on 
alien(&). 


(q)  Bro.  Difloent,  pi.  43;  1  Inst  (y)  2  Ranell  on  Crimes,  142. 

18.  b.  (x)    Biorl    qf  Northumbtrlimd't 

(r)  1  lost.  185.  b.  cote,  Ow.  124. 

(t)  lb. :  F^rmmeet  ▼.  Lejf,  Cro.  Jac.  (a)  Upivm  ▼.   Ferren  (Lard),  5 

367.  Ves.  806,  ted  qumre. 

(0  See  ante,  §  7.  {b)  Maeeit^ld  {Barl)  t.  DmrU, 

(»)  C&rweH*9  case,  12  Co.  105.  3  V.  &  B.  16. 

{x)  4  Barn's  Ec.  L.  413,  PhU.  ed. 
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RXALTT  AND 

2.  Fixtures.  pemonalty. 

17.  It  is  a  rule  that  things  fixed  to  the  freehold  become  Rule  as  to 
parcel  thereof,  and  go  to  the  heir,  not  to  the  executor  (c);  to'SS  freehold, 
therefore,  if  a  tenant  affixed  any  thing,  he  could  not  on  his 

quitting  remove  it  (d) ;  so  goods  and  chattels  annexed  to 
die  freehold  go  to  the  heir  and  not  to  the  executor,  as  glass 
in  a  window,  doors  and  locks  of  a  house  &c.  {e) ;  so  pictures, 
glasses,  &C.  fixed  instead  of  wainscoat(/). 

18.  This  rule,  though  relaxed,  as  between  the  personal  Ezceptioni  to 
representatiYes  of  tenant  for  life  or  of  tenant  in  tail  and  the 
remiundennan,  and  still  more  so  as  between  landlord  and 

tenant,  is  adhered  to  with  considerable  strictness,  as  between 
the  heir  or  devisee  of  tenant  in  fee  and  the  executor ;  but 
even  here  there  have  been  some  instances  of  relaxation,  and 
therefore  it  will  be  necessary  to  consider  each  of  these  cases 
m  theur  order. 

19.  First,  as  between  heir  and  executor,  a  distinction  has  As  to  heir  and 
been  taken  between  things  accessary  to  the  carrying  on  trade,  "**^ 

or  essential  to  the  enjoying  of  the  inheritance  (jf);  therefore, 
in  a  case  before  Lord  C.  B.  Comyns  cited  in  Lawton  v.  Law^ 
ton  (A),  a  cyder-mill,  though  affixed  to  the  freehold,  was  held 
to  go  to  the  executor  and  not  to  the  heir;  but  in  Lawton  v. 
Salman,  cited  in  Fitzherhert  v*  Shau){i)y  which  was  a  case  of 
salt-pans  erected  by  the  tenant  in  fee,  and  used  in  the  salt 
works,  they  were  held  to  go  to  the  heir,  and  not  to  the  exe- 
cutor, because  they  were  necessary  to  the  enjoyment  of  the 
inheritance.  Agun,  a  distinction  has  been  taken,  grounded 
on  the  custom  of  the  country  (A) ;  and  also  whether  they  are 


(e)  21  H.  7,  26,  27  ;  KeSw.  88 ;  {jj)  Elwes  t.  Maw,  3  East,  53. 

RoD.  Abr.  919 ;  Off.  Ex.  62 ;  Ow.  (h)  3  Atk.  15. 

70.  71.  (0  1  H.  Bl.  259. 

(d)  CooV«  ea«e,  Moore,  177.  (*)  Vin.  Abr.  tit.  '' Exeeutort," 

(e)  HeHaJtenden*9  eate,  4  Co.  63.  (U.  74). 
(/)  Cme  T.  Ctme,  2  Vem.  508. 


14 


CHATTEUB  FBBSOHAI.. 


msALiT  Airv    fixtures  set  up  merely  for  dcMoestic  oonvenience  {I)y  so  de- 

tennined,  says  the  report,  oontnuy  to  Herlakemden^sca9e{m); 

and  so  in  Bedk  v.  Bebow{n),  hangings  and  lookmg-glasses, 
being  mere  matters  of  ornament,  were  taken  not  to  be  part 
of  the  house  or  fieAdd;  and  a  similar  decidon  was  come  to 
in  Harvey  y.  Harvey  (o),  as  to  hangings,  tapeekry,  and  iron 
backs  to  chimnejrs;  but  in  Jfbm  y.  £»gUby{p)j  set  pots, 
stoYCS,  grates,  coppers,  and  other  things  which  could  not  be 
remoYed  without  doing  injury  to  the  freehold,  were  held  to 
go  to  the  heir,  and  not  to  £be  executor. 


Dertteeand 


20.  A  devisee  differs  fiom  an  hdr  no  further  than  as  his 
claims  may  be  affected  by  the  terms  of  the  will,  and  the 
presumed  intention  of  the  testator;  therefore,  where  the 
dcYise  was  of  a  copyhold  estate,  conssting,  mter  aUa,  of  a 
brewhouse  and  malthouse,  with  the  plant  and  utenols,  held 
that  the  plant  passed  with  the  brewhouse,  as  the  hitter 
would  have  been  of  no  use  without  it  {q)i  so,  by  a  deYise  of 
a  West  India  plantation,  the  stock,  implements,  utensils  &c. 
will  pas8(r). 


EzecntOFB  of 
tenant  for  life 
&c.  and  re- 
mainderman. 


21.  As  between  the  executors  of  tenant  for  life  and  re- 
mainderman, it  has  been  held  in  two  cases,  that  an  engine 
set  up  for  the  benefit  of  a  colliery  and  the  increase  of  trade, 
should  go  to  the  executor,  and  not  to  the  remainder- 
man («)• 


Landlord  and 
tenant. 


22.  As  between  landlord  and  tenant  the  rule  has  been 
relaxed  Ycry  condderably  in  faYour  of  the  latter;  a  tenant 
may  therefore  now  remoYC  sny  buildings  which  haYC  been 


(/)  Squire  t.  Mayer ^  2  £q.  Caa. 
Abr.  430;  S.  C,  2  Fr«em.  249. 

(m)  4  Co.  63. 

(»)  1  P.  Wmi.  94. 

(o)  2  Str.  1141. 

Ip)  5  B.  &  A.  625 :  CoUgrwe  ▼. 
Dioff  Santoe^  2  B.  &  C.  76 ;  Kmg  t. 
8t,  Dunttan,^  B.  &  C.686;  S.  C,  7 


D.  &  R.  178. 

{q)  Wood  y.  Goynon,  Ambl.  395. 

(r)  Luekingtfm  t.  StweU,  1  Sim. 
435. 

(a)  iMDtati  T.  Xov/oft,  3  AOc.  13: 
Dudley  {Lord)  y.  Ward  {Lord), 
Ambl.  113. 
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erected  by  himflelf  for  the  purpoees  of  trade  (/)>  particularly    ebalty  and 

if  erected  upon  blocks.  Mid  not  fixed  in  or  to  the  ground  {«),  - 

provided  he  removes  them  before  the  expiration  of  the 
term  (x) ;  or  during  such  further  period^of  possession  by  the 
tenant,  as  he  holds  under  a  right  to  consider  himself  as  te- 
nant (y)  ;  but  in  Eboes  v.  Maw  (z)^  it  was  held  that  the  ex- 
ception in  favour  of  the  tenant,  with  regard  to  trade  fix- 
tures, did  not  extend  to  buildings  erected  for  the  purposes 
of  agriculture;  therefore,  where  a  tenant  in  agriculture 
erected  a  beast-house  and  other  buildings  which  were  let 
mto  the  ground,  held,  that  he  could  not  remove  the  same, 
though  during  his  term,  and  he  left;  the  premises  in  the 
same  state  as  when  he  entered.  But  even  agricultural 
buildings  may  be  so  erected  as  to  fall  within  the  exception; 
therefore,  where  a  tenant  removed  the  soil  of  the  demised 
land,  and  placed  therein  stone  staddles,  in  some  places  witii 
a  brick  foundation,  and  erected  upon  the  staddles  a  thatched 
wooden  bam,  which  was  kept  in  its  place  upon  the  staddles 
by  the  pressure  of  the  superincumbent  weight  alone,  held, 
that  he  might  remove  the  woodwork  and  thatch,  but  not  the 
foundation  (a). 

23.  The  word  "fixtures"  does  not  necessarily  imply  Mcimiiigofthe 
things  fixed  to  the  freehold  (J) ;  therefore,  window  sashes  J^^.»»^' 
neither  hung  nor  beaded  into  the  frames,  but  merely  fast- 
ened by  laths  nailed  across  the  frames,  have  been  held  not 

(0  Pen/on  ▼.  Bobartf  2  East,  88.  W.    19,  reoognising     Manhdll   t. 

See  also  Poole* 9  ease,  1  Selk.  368.  Uoyd,  tup.     See  aleo  Mackintosh  ▼. 

(«)  CW/in^T.  7V^//,BuU.N.P.  Trotter,  3  M.  &  W.  184:  Lee  ▼. 

34,  cited  Ehoee  ▼.  Maw,  3  East,  41 :  SisdeH,  7  Taunt.  188. 

Dean  y,  AilatUy,  3  Esp.  N.  P.  C.  (jr)  Sup. 

11.  (a)  Want^rougk  y.  Maton,  4  Ad. 

(s)  20  H.  7, 13,  dted  in  Rlwee  ▼.  &  £U.  884  ;  S.  C,  6  Ner.  &  Man. 

Maw,9up.;FUiherbertw.  Shaw,  1 H.  367 ;  S.  C,  2  Har.  &  Wol.  37.,  re- 

BL  258,  raoogniaed  in  Lyde  ▼.  Rue-  cognising  R.  t.  Otley,  1  B.  &  Ad. 

ffff,  1  B.  &  Ad.  394;  Marshall  t.  161. 

Lloyd,  2  M.  &  W.  450.  {b)  Sheen  ▼.  RieJHe,  5  M.  &  W. 

(y)  Weeton  y.  Woodcock,  7  M.  &  175. 
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KBALTT  AND 
PERSONALTY. 

Matters  of  oon- 
yenience  or  or- 


to  be  fixed  to  the  freehold  (c);  so,  a  pump  being  an  article 
of  domestic  use,  erected  so  as  to  be  removable  without  in- 
jury to  the  freehold  {d);  so,  a  cornice  fixed  up  by  screws  (e) ; 
so  an  ornamental  chimney-piece  (/);  sed  secus  if  the  chim- 
ney-piece be  not  ornamental,  and  also  if  the  pillars  of  brick 
and  mortar  be  built  on  a  dairy  floor,  although  not  let  into  the 
ground  (/);  and  if  the  erection  be  let  into  the  ground,  or  ce- 
mented, or  otherwise  united  to  any  erection  that  is  let  into 
the  ground,  it  cannot  afterwards  be  removed,  although  it  be 
merely  for  ornament;  therefore  a  conservatory  which  was  at- 
tached to  a  dwelling-house  by  means  of  cantilevers  let  into 
the  wall,  was  held  to  be  so  annexed  to  the  fi^eehold,  that  the 
removal  of  it  was  considered  waste  {ff).  And  a  question, 
whether  a  fixture  can  be  removed  by  a  tenant  without  sub"^ 
stantial  injury  to  the  freehold,  is  proper  for  a  jury,  upon 
an  issue  whether  it  is  removable  by  law  (A). 


As  betweea 
monifagor  and 
mortgagee. 


In  cases  of  dis- 
tress. 


24.  The  principle  that  things  fixed  to  the  fireehold  can- 
not be  removed  but  must  go  therewith  has  been  adhered  to 
in  other  cases,  as  between  mortgagor  and  mortgagee,  in 
cases  of  distress  or  execution,  or  bankruptcy,  as  also  on  the 
conveyance  of  the  fireehold.  As  between  a  mortgagor  and 
mortgagee,  the  former  is  to  many  intents  considered  as 
tenant  to  the  latter,  or  may  be  so  treated  by  him  at  his 
election  (t);  therefore,  where  a  mortgagor  became  bankrupt, 
held,  that  his  assigns  could  not  remove  the  fixtures  from  the 
premises,  whereby  they  should  become  dilapidated  (A). 

Things  such  as  coppers,  grates,  &c.,  which,  under  circum- 
stances, may  be  removable  by  a  tenant,  are,  nevertheless. 


(c)  R.  T.  Hedgei,  1  Leach,  C.  C. 
201 ;  2  East,  P.  C.  590,  n. 

(<f )  Orymet  t.  Boweren,  6  Bing. 
437  ;  S.  C,  4  M.  &  P.  143. 

(e)  Avfiy  ▼.  Cheilfn,  3  Ad.  &  EIL 
75 ;  S.  C,  5  Nev.  &  Man.  372 ;  S.C., 
1  Har.  &  Wol.  283. 
(/)  Leach  ▼.  Thonuu,  7  C  &  P.  328. 


(ff)  BuckUmd  t.  Butterfield,  2  B. 
&  B.  54 ;  S.  C,  4  B.  Moore,  440. 

(A)  Avery  ▼.  Cheelyn^  eup. 

(0  Partridge  ▼.  Bere,  5  B.  &  A. 
604. 

{i)  HUekman  ▼.  fValion,  4  M.  & 
W.  409. 
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not  to  be  distrained  (/);  but  it  is  doubtful  whether  ma-  malty  and 
chinery,  fixed  by  bolts  to  a  floor,  is  distndnable  (m),  and 
in  an  early  case  it  was  decided  that  although  a  stone  was 
aeirered  firom  a  mill  for  the  purpose  of  being  picked,  yet  it 
remained  notwithstanding  parcel  of  the  mill,  and  could  not 
be  distrained  {n),  ted  seeus  if  it  were  another  stone  lying 
loosely  by  (n).  Things  wrongfully  severed  by  a  tenant,  as  Execation. 
machinery  belonging  to  a  mill^  cannot  be  taken  in  execution 
imder  sJLfa.  {o) ;  and  before  the  late  Acts  making  all  real 
property  liable  to  the  debts  of  the  owner,  paiiicularly  the  1 
&  2  Vict  c  llO(p),  a  dyer's  vat,  fastened  to  the  wall  of  the 
liouscy  could  not  be  taken  in  execution*  under  aj^.^iz.  (j),  so 
set  pots,  OTens,  and  ranges  belon^ng  to  the  phdntifTs  free- 
hold, for  as  these  would  go  to  the  heir  and  not  to  the  execu- 
tor, they  were  not  liable  as  goods  and  chattels  to  be  taken  in 
execution (r);  and  so  in  Steward  y.  Lombe{s\  where  a  dose 
on  which  a  windmill  was  erected,  was  mortgaged  for  a  term 
of  years,  and  in  the  same  deed  there  was  a  conveyance  of  the 
mill  to  the  mortgagee  in  fee,  held,  that  the  mill,  being  in- 
adent  to  the  land^  could  not  be  taken  in  execution.  The  Cases ofbank- 
role  has  also  been  applied  to  cases  of  bankruptcy,  where  "'P^* 
tlie  question  is,  what  is  in  the  order  and  disposition  of  a 
bankrupt  so  as  to  pass  to  his  assignees,  it  being  held  that 
as  goods  and  chattels  are  the  only  property  mentioned  in 
the  statute,  lands  and  fixtures  are  not  affected  thereby  (^); 
llierefore,  stiUs  and  other  things  affixed  to  tiie  freehold,  are 
not  within  the  order  and  disposition  of  the  bankrupt  (u);  so, 

(0  Amiy  ▼.  £«rH«,  1  Gft]«  &  D.  (#)  1 B.  &  B.  506 ;  4  J.  B.  Moore* 

234.  281. 

(m)  Jhttk  ▼.   BraddfU,  M<CkI.  (/)  Ryalt  y.  RowUs,  2  Yes.  348, 

217;  S.  C,  13  Price,  459.  374  ;  S.  C,  nom.  JRyali  t.  RoUe,  1 

(fi)  M.  H.  8,  fo.  25,  pL  6.  Atk.  165 ;  1  Wils.  260. 

(o)  7\urmi  t.  Thou^uon,  5  B.  &  («)  Bam  ▼.  BaieTf  9  East,  215, 

A.  825 ;  S.  C.,'  2  D.  &  R.  1.  reoogaised  in  Clarke  ▼.  CrowntAov, 

{p)  See  Dig.  P.  II.  tit.  Exbcv-  3  B.&  Ad.  804,*  and  Coom^tT.Beov- 

Tioir,  1.  mont,  5  B.  &  Ad.  72  ;  S.  C,  2  Ney. 

(f)  ^^  ▼•  BUhUch,  Cro.  El.  374.  &  Man.  235. 

(r)  Whm  T.  InffUhy,  5  B.  &  A.  625. 
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uAxrr  Ajrp    stoTeB,  gn^iCBy  and  other  dungs  legBUy  fixed  to  the  pre* 

misesy  though  lemoTable  faj  the  teoftot,  are  neTertfaeiefis 

held  to  be  not  in  the  order  and  A^Mnhkn  of  a  bankrapt 
within  the  statote  (x);  eo^  Aarca  in  a  bii^e  company  have 
been  held  not  to  pen  to  the  asBignee6(3r)y  aecf  seeus  aa  to 
such  shares  where  by  die  Act  they  are  dedared  to  be  p^r^ 

WhatpMKson  On  this  same  piincqJe,  that  whatever  is  once  annexed  to 
tbe  frecboU.  the  fineehidd  cannot  be  aevered,  fiztores  wiU  pass  in  a  con- 
Teyance  of  the  freehqld;  therefixe  where  the  owner  of  a 
frediold  hooae,  in  which  there  were  Tarioiis  fixtnresiy  sold  it 
by  auction,  and  no  mentifHi  was  made  of  the  fixtures^,  held, 
that  th^  passed  with  the  conveyance  of  the  house  (a);  and 
by  a  mortgage  of  a  mill,  the  atones,  tarkHi^  and  imple* 
ments  necessary  for  the  woiUng  of  the  mill  pass  to  the 
mortgagee(&);  so,  where  a  lessee  for  years  mortgaged  his 
estate  and  interest  in  the  premises,  held  that  the  mortgagee 
might  dechue,  as  reveraoner,  i^ainst  the  assignee  of  the 
tenant  £ar  the  removd  of  the  fixtures  (c);  but  in  Archer  y« 
Bennett(d)y  where  a  man  was  ociDcd  of  a  ciose,  on  one  part 
whereof  was  a  house,  and  on  another  part  thereof  was  a 
kiln,  and  also  two  miUs  adjoining  to  the  ckee,  and  he  sold 
the  mills  cum  pertinemiusy  held  that  the  kiln  and  the  part  of 
the  dose  whereon  it  stood,  did  not  pass;  for,  by  the  grant 
of  a  messuage  or  land  ctam  pertmaUaSj  any  other  land  or 
thing  will  not  pass ;  but  it  seems  that  it  would  have  been 
otherwise,  if  it  had  been  shewn  that  the  kiln  was  necessary 
fi>r  the  use  of  the  mills. 


(jr)  BapdeaT.ItMiekael,  1  Cr.,  252,«1ierea  Bhare in  tbe lil«w  River 

M.  &  R.  177 :  £jr  ptarte  WUgom^  4  Company  wm  hdd  to  be  railtf,  there 

Deac.  &  C.  314 :  Kxpmrte  Bdeker^  bciqg  no  proviaiDn  in  the  Act  to  make 

Id.  703.  the  aharea  peraonalty. 

(y)  JSjt  pwrte    FmutkmU    Bridgt  (a)  CWcyr«ve  ▼.  Diof  fitelot,  2  B. 

CtMMjpmy,  1  GL  &  J.  101.  &  C.  76;  S.  C,  3  D.  &  R.  255. 

{z)Kx  parte  L&neoiter  CmudCom-  {b)  Place  v.  Fkgg,  4  Man.  &  Ry. 

pan^fMon.  116 ;  S.C.,on  appeal^on.  277. 

&  B.  94;  1  Deac.  &  C.  411.  See  alao  (e)  Biickmm  r.  YTotfan,  n^. 

Buckeridge  t.  Ingram,  2  Ves.  jiin.  (<f)  1  Ler.  131. 
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3.   Treei  and  Emblements.  


25.  All  trees  are  parcel  of  the  inheritance  and  go  to  the  Trees  parcel  of 
heir;  if,  therefore,  a  man  convey  his  lands  by  bargwn  and 
8ale,  and  all  trees  by  express  words,  and  the  lands  do  not 
pass  for  want  of  inrolment  or  otherwise,  the  trees  do  not 
pass  [e) ;  and  if  a  man  lease  lands  for  life  or  years  with  all 
trees,  the  trees  pass  only,  as  they  are  annexed  to  the  land, 
and  the  lessee  shall  not  cut  them  {f)',  but,  if  a  man  grants 
all  his  trees,  tbey  are  absolutely  seised  in  law  and  passed 
away  from  the  grantor  and  his  heirs,  and  being  vested  as 
chattels  in  the  grantee,  pass  to  his  executors  (^) ;  yet, 
though  the  soil  itself  does  not  pass,  a  sufficient  nutriment 
out  of  the  earth  for  the  vegetation  of  the  trees  is  granted(A); 
80,  if  a  man  sells  his  land  reserving  the  timber  trees,  they 
remain  as  a  chattel  in  him,  distinct  from  the  soil,  and  shall 
go  to  his  executors  (i),  but  if  the  feoffee  afterwards  buy  the 
trees,  they  are  re-annexed  to  the  inheritance  (A);  yet  if  te- 
nant in  fee-simple  lease  the  land  for  years,  excepting  the 
trees,  and  afterwards  grants  the  trees  to  the  lessee,  they  are 
not  re-annexed  to  the  inheritance,  but  remain  absolutely  in 
the  lessee,  and  will  go  to  his  executors  (A);  so,  if  tenant  for 
life,  without  impeachment  of  waste,  with  power  to  cut 
trees,  and  to  make  leases  for  three  lives,  &c.,  leases  for  three 
lives,  except  the  trees,  and  dies  before  cutting,  the  trees  are 
re*annexed  and  his  executor  cannot  cut  them  (/).  So,  if  te- 
nant in  tail  sells  the  trees  to  another,  they  go  to  the  execu- 
tors of  the  vendee  (wi) ;  but  if  they  are  not  felled  in  the  life- 
time of  the  tenant  in  tail,  they  go  to  his  issue,  and  neither 
the  vendee  nor  his  executor  can  have  them  (n). 

(e)  lAffard'M  eaw,  11  Co.  48.  lep  ▼.  Butler,  tup. 

(/)  Dy.  374,  pi.  18;  S.  C,  nam.  (*)  Heriakenden'i   ea$e,    4    Co. 

mmng^  ▼.  Herey,  Moor.  831 ;  2  63  b. 
Bnkt.  6.  (/)  Latch,  163. 

{§)  ShUkeley  ▼.  Buiier,  Hob.  173.  (m)  Liford*8  ea»e,  sup. 

(h)  Ufford'9  case,  11  Co.  49.  (n)  lb. ;    Bro.   Contract,  26 ;   U 

(t)  JAffwd^9  CMS,  9up.,  SiuJte-  Co.  50;  Poph.  194. 
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What  timber 
trees  or  other- 


26.  By  the  term  "  timber"  is  meant  properly  such  trees 
only  as  are  fit  to  be  used  in  building,  as  oak,  ash,  and  ehn; 
but  some  trees  may,  by  the  custom  of  the  country,  be  reck- 
oned timber  which  are  not  properly  so,  as  birch,  beech, 
&C.  (o) ;  so,  walnut  trees,  bdng  of  considerable  value,  may 
be  estimated  as  timber  (o) ;  therefore,  the  birch,  from  the 
use  made  of  it  in  Yorkshire  for  cottages,  sheep-houses,  and 
such  other  mean  buildings,  has  been  held  to  be  timber  {p), 
and  therefore  it  belonged  to  the  inheritance  and  could  not 
be  cut  by  tenant  for  life  (p) ;  so,  willows  in  Hampshire  (9); 
and  although  it  has  been  said  that  pollards  are  not  tim- 
ber (r),  yet  the  better  opinion  appears  to  be,  that,  if  the  bodies 
of  them  be  sound  and  good,  they  shall  be  deemed  timber(«), 
sed  secus  if  they  are  not  sound,  for  then  they  are  good  for 
nothing  but  fuel(^);  the  same  may  be  said  of  dotards,  if 
they  have  any  timber  in  them  («). 


Rale  as  to 
windfalls. 


27.  The  timber  while  standing  is  part  of  the  inheritance, 
but  whenever  it  is  severed,  either  by  the  act  of  God,  as  by  a 
tempest,  or  by  a  trespasser,  or  by  wrong,  it  belongs  to  him 
who  has  the  first  estate  of  inheritance,  whether  in  fee  or  in 
tail,  who  may  bring  trover  for  it ;  and  this  was  so  decreed 
upon  occasion  of  the  great  windfall  of  timber  on  the  Ca- 
vendish estate,  per  Lord  C.  King  {x);  and  where  there  is  an 
infant  entitled  to  the  contingent  inheritance,  the  Court  of 
Chancery  will  see  that  the  money  arising  from  the  sale  of 
such  windfalls  shall  be  secured  for  his  benefit  (y). 


(o)  Chandot  {Duke)  t.  Talbot,  2 
P.Wms.  606. 

(p)  Coimi€$9o/Cumberlmtd'seate, 
Moor.  812. 

(9)  Gujfiy  ▼•  PindrnTf  Hob.  219. 

<r)  8aby  ▼.  Molytu,  Plowd.  470. 

(s)    ChandM  (Duke)  t.   Talbof, 

(f)  lb.  See  also  ffeHaJtenden'^ 
ease,  4  Co.  62 :  Rabbet  ▼.  Raikee, 
Wood/.  Land,  and  Ten.  429,  Har. 


&  Wol.  ed. 

(«)  Ommteu  of  Cumbertamffw  eme^ 
wp.  See  Chatmon  ▼.  Patch,  5  B. 
&  C.  897 ;  S.  C,  8  D.  &  R.  651. 

(at)  BemicJk  ▼.  WMi/leld,  5  P. 
Wms.  268.  See  also  C9lMsiofi  t. 
Patch,  5  B.  &  C.  897  ;  S.  C,  8  D. 
&  R.  651. 

(y)  lb.:  Bewidt  y.  WhUJMd,  Z 
P.  Wms.  266. 
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28.  As  the  trees,  unless  severed,  belong  to  the  heir  (A    "alti  and 
80  does  the  Iruit  which  they  bear,  as  apples,  pears,  &c,  ttn^ 

belong  to  the  heir  (a) ;  so,  grass  growing,  though  fit  to  be  goes  to  the 
mowed  down  for  hay,  shall  go  with  the  land  (a) ;  so,  roots 
of  all  kinds,  such  as  parsnips,  turnips,  &c.,  belong  to  the 
heir,  for  these  cannot  be  come  at  without  digging  up  the 
soil,  which  must  necessarily  be  a  spoil  and  injury  to  the 
inheritance  (A).  But  com,  though  growing,  and  every  Emblements  go 
thing  else  which  is  produced  annually  by  labour  and  cul- 
iayation,  shall  go  to  the  executor  and  not  to  the  heir,  as 
hops,  saffiron,  hemp,  &c.  (c) ;  therefore,  if  lessee  for  life  of 
a  hop-ground  dies  in  August  before  severance,  the  executor 
may  timinfAin  trover  for  them  against  the  remainderman  {d). 
These  annual  fruits  of  the  earth  are  in  law  termed  emble- 
mtntsy  of  which  see  further,  pott^  Estates.  As  to  con- 
tracts under  the  Statate  of  Frauds,  respecting  land  and 
chattels,  see  Dig.  P.  n.  tit  Frauds  (Statute);  as  to  the 
dislanction  between  realty  and  personalty  in  respect  of  waste, 
see  patty  Injuries  to  Thinos  Real.  See  also  Amos  and 
Ferard,  Law  of  Fixtures^  passim. 


4.   Certain  Animals, 

29.  The  law  respects  the  freehold  and  inheritance  in  re- 
gard to  certain  animals,  although  all  animals  are  otherwise 
chattels ;  therefore,  if  a  man  has  fish  in  his  pond,  and  dies.  Fish  in  a  pond, 
the  fish  go  to  the  heir,  for  they  are  considered  as  the  profits 
thereof,  and  therefore  descend  with  the  pond  to  the  heir («); 
but  if  fish  are  in  a  trunk  or  net,  or  the  like,  it  is  otherwise, 
and  they  go  to  the  executor,  for  they  are  severed  from  the 
soil  (/).     So»  deer  in  a  park  (^),  i.  e.  a  park  properly  so  Deer,  &c. 

(i)  See  ante,  $  25.  (e)  ParUt  ▼.  Qray,  Cro.  El.  372 : 

(a)  Off.  Ex.  59 ;  Godolph.  122.  Qre^'icoie,  Ow.  20. 
{b)  Off.  Ex.  62,  63.  (/)  1  In«t.  8. 

(e)  Off.  Ex.  59.  (g)  Off.  Ex.  127 ;  Godolph.,  p.  2, 

(4  Latham  ▼.  Aiwood,  Cro.  Car.  e.  14 ;  Swinb.,  p.  6,  s.  7,  14th  ed. 
515. 
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called  (A) ;  so>  oonies  in  a  warren,  and  doves  in  a  dove-hooBe, 
young  and  old,  shall  go  to  the  heir(t). 

If  a  party  has  but  a  term  of  years,  still  such  things  will 
go  to  his  executor,  as  accessary  to  the  land  (A),  but  he  must 
leave  sufficient  of  the  animals  for  stores  (Q. 


SECTION  11. 


LIABILITY  TO  THE  PAYMENT  OF  DEBTS. 


I.  flMcts  tax  tit  Vajrvent  of  Belts. 


32. 


33. 


$31.  D^fitUtionfiftheTerm  **A9$eis." 
Personal  and  Real. 
What  liable  to  Debts, 
Land  made  liable  by  Statute, 
What  Real  Asset: 
Lands  in  Fee- Simple, 
Lands  taken  by  Descent  or  Pur* 

chase. 
Lands  m  Ancient  Demesne,  Sfc, 
After  an  intermediate  Descent. 
On  the  part  of  Father  or  Mother, 


§  34.  Advotifson. 

35.  Reversion, 

on  an  Estate  for  Life, 
on  an  Bstale  Tail, 

36.  An  Estate  pur  autre  Vie. 

37.  Assets  every  where, 

38.  What   necessary  to    constitute 

Assets. 

39.  Equity  of  Redemption. 

40.  ChatteUReal, 


II.  ;fnn}i  Ut  tfie  9anmmt  of  BM$, 
1.  Distinction  between  Legal  and  Equitable  Assets, 


42.  Administration    ^f    Assets    in 
Courts  of  Law, 
Administration    qf    Assets    in 
Equity, 


42.  What  legal  and  what  equitable 

Assets. 
Charge  of  Debts  generally. 

43.  Equitable  Interest. 


2.  How  far  the  Personal  Estate  is  the  Primary  Fund. 


45.  In  the  Case  ^f  Bonds. 

46.  In  the  Case  of  Mortgages. 

47.  In  the  Case  of  Loans, 

48.  Covenant  to  charge  Lands  where 


48.  there  is  an  original  Debt, 

49.  In  Case  qf  Devises, 
Personalty  not  eteempt. 


3.   The  Order  of  paying  Debts  out  of  Realty , 


50. 


Estates  devised. 
Estates  descended. 
Estates  subject  to  Charges, 


50.   Advowson  descended. 
Estates  in  Trust. 


(*)  Withers  ▼.  Iseham,  1  Dy.  70. 
a.  1. ;  2  lost.  199  :  Davis  v.  Powell, 
WiUes,  46. 

(t)  1  Inst.  8.  And  see  farther  as  to 


game,  Dig.  P.  iii.  tit.  Gam«. 
{k)     Off.  Ex.,  sup. 
(I)  1  Inst.  53. 
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( 51.  Where    a    Oaimani  hat  two 

$55.   Bxeeptione. 

Fmndt. 

56.  Creditor'i  lAen. 

52.  When  allowed,  or  otherwUe, 

57.  Other  Cases  in  favour  of  Lega- 

Nature qfthe  Contract. 

tees, 

58.  Legacies  to  Charitable  Uses. 

54.  U/avour  of  Creditors. 

59.  In  favour  qfa  Widow  in  respect 

55.  Infawntr  o/Legateei. 

of  her  Paraphernalia. 

Not  where  there  U  a  Deniee. 

§  30.  The  distinction  between  real  and  personal  property 
fts  to  their  liability  to  the  debts  of  the  owner  is  of  less  im- 
portance now  than  formerly  (m),  yet  it  is  entitled  to  consi- 
deration in  these  respects;  1.  As  they  are  assets  for  the 
payment  of  debts ;  2.-  As  they  form  a  fund  for  the  pay- 
ment of  debts. 


L  ^%%m  for  tj^e  ^apment  of  Beits. 

31.  Assets^  from  the  French  assez^  sufficient,  is  a  term  in  Definition, 
law  applied  to  the  property  of  a  deceased  person,  so  far  as 
it  is  sufficient  for  or  applicable  to  any  given  purpose,  as  for- 
merly^ to  make  warranty  a  bar  to  an  estate  tail  (n),  or  more 
particularly  ctsseU  for  the  payment  of  debts.  Assets  are 
distinguished  into  personal  or  real. 

Personal  assets,  or  assets  entre  mains,  as  they  used  to  be  Penonal  assets. 
called  (o),  are  what  comes  into  the  hands  of  the  executor  or 
adminbtrator  to  be  applied  for  the  payment  of  debts. 

Beal  (Mssets,  or  assets  per  descent,  as  they  are  commonly  Real  assets. 
called,  are  what  descend  to  the  heir,  and  are  in  like  manner 
applicable  for  the  payment  of  debts.     What  has  been 
deemed  personal  assets  need  not  here  to  be  particularised 
fiuther  than  is  necessary  to  distinguish  them  from  real 


(m)  See  Dig.  P.   ii.  tit.  Debts, 
^*  n.  tit.  Cofmrt  (EaviTT). 
(»)  1  Inrt.  374.  b. ;  Bro.  Aawto 


per  Dese.  4,  21. 

(o)  Bro.  ^iieti,  sup. 
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msALTT  AND    assets.    As  to  the  distinction  between  lesal  and  equitable 
asse  tf^see  tn/ro,  §  41. 

What  liable  to  32.  At  common  law  personal  property  has  in  all  cases 
been  deemed  assets  in  the  hands  of  the  executor,  but  it  was 
otherwise  with  real  property,  which  in  the  hands  of  the  hdr 
was  deemed  assets  only  in  certain  cases»  as  where  the  ances- 
tor bound  himself  and  his  heiis  in  an  obligation,  there  the 
obligee  might  have  an  action  against  the  heir,  and  recover 
to  the  value  of  the  assets  descended  (p),  but  the  heir  must 
have  been  expressly  named,  otherwise  he  was  not  diau^ge- 
able(9^);  so,  if  the  heir,  before  action  brought,  aliened  the 
land,  the  obligee  was  without  remedy  at  law,  although  it 
was  otherwise  in  equity  (r);  but  the  3  &  4  W.  &  M.  c  14, 
amended  and  extended  by  11  G.  4  &  1  W.  4,  c.  47,  has 
made  not  only  the  heir  but  also  the  devisee  answerable  for 
debts  upon  specialty;  and  an  heir  of  an  heir  is  liable(«);  so, 
also,  as  it  seems,  an  executor  or  administrator  of  an  heir(^); 
so,  in  debt  against  the  heir  upon  an  obligation  made  by  his 
ancestor,  the  plaintiff  by  the  common  law  should  have  all  the 
land  which  descended  to  the  heir  in  execution  against  him, 
although  in  that  case  only  was  land  liable  to  the  execution 
of  the  debt  of  a  common  person  at  common  law;  and  the 
reason  assigned  for  this  exception  is,  that  the  law  gave  an 
action  of  debt  against  the  heir,  but  if  the  plaintiff  should 
not  have  execution  of  the  lands  against  the  heir,  he  could 
have  no  fruit  of  his  action  («)• 
Land  made  By  the  13  E.  1,  c.  18,  land  was  first  subjected  to  the 

^tp^  ^  ■**'  execution  of  a  judgment  or  recognisance  by  means  of  the 
writ  of  elegit  which  gave  a  moiety  of  the  land,  and  has  now, 
by  the  1  &  2  V.  c.  llO(ar),  been  extended  to  the  whole  of 
the  land.  By  the  3  &4  W.4,  c.  104,  lands  copyhold,  as 
well  as  freehold,  are  made  assets  for  the  payment  of  debts* 

( jp)  Plbwd.  44 1 .  (0  Henningkam's  ect e,  3  Dj.  344. 

(g)  Plowd.  440;  2  Inst.  19.  a.;  Plowd.  441. 

(r)  1  P.  Wms.   777.      See  Dig.  (n)  HarherVt  eoMe,  3  Co.  12  a. 

P.  II.  tit.  CouKTS  (EauiTT).  (x)  See  Dig.  P.  ii.  tit.  Bxbcu* 

(«)  Dy.  368.  a.,  Ca.  46.  noK. 
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not  only  upon  specialty,  but  also  debts  by  simple  con-    bealttand 

,^  C«  i»i  TV.         -Tfc  .TV  -^  .r^  PERSONALTY. 

tract    bee  further.  Dig.  P.  i.  tit  Debts,  P.  ii.  tit.  Courts  

(Equity). 

33.  Ab  to  what  things  are  real  assets.     Lands  are  first  What  real 
entitled  to  notice;  they  must  be  fi^ehold,  and  descend  to  the  "^ 
heir  in  fee-simple,  not  lands  in  fee  tail(y);  so,  they  must  be  Lands  in  fee- 
lands  taken  by  descent,  and  not  by  purchase (z);  but  it  was  "    ^J!.\^    |_ 
decided  before  the  3  &  4  W.  4,  c  106,  altering  the  law  of  descent  or  pnr- 
porcfaase  and  descent,  that  a  man  coidd  not  by  any  form 
of  conyeyanoe  whateyer  raise  a  fee^«imple  to  his  own  right 
heirs,  by  the  name  of  heirs,  as  a  purchase,  so  as  to  prevent 
the  reversion  from  being  assets  (a) ;  so,  lands  in  ancient  de-  Lands  in  an- 
mesne  shall  be  assets(b);  so,  lands  in  gayelkind(c);  so  lands  ^     ^^^^f 
descendinfic  to  an  heir,  after  an  intermediate  de6cent(^) ;  so,  ^^^  ">  u^^* 

'  ^   ^  mediate  de- 

laods  descended  on  the  part  of  the  mother,  as  well  as  land  scent. 

on  the  part  of  the  father  («);  so,  where  there  is  a  trust  in  fee,  ^^^  ^^^  ^' 

it  is  made  assets  by  descent  by  the  Statute  of  Fraud8(/).       ther. 


34  An  advowson  appendant  to  a  manor  is  unquestion-  Adyowson. 
ably  assets,  ''because  the  manor  itself  being  assets,  what  is 
appendant  must  be  assets  likewise  (^) ; "  and  it  seems  to  be 
now  settled  after  some  discuanon  that  an  advowson  in  fee  in 
gross  is  also  assets  (A).  The  next  avoidance  in  a  church,  on 
the  other  hand,  though  a  chattel  real,  is  not  assets  in  the 
hands  of  an  executor,  because  it  is  deemed  to  be  of  no  value; 
but  if  in  a  quare  impedit  against  a  stranger  who  wrongfully 

(y)  2  Dy.  124.  a.,  Ca.  38.  (d)  Afum.,  Dy.  368.  a.,  Ca.  46. 

(i)  Emerson  t.  InekHrd,  1  Ld.  (e)  Soil  ▼.  Otbom,  sup, ;  1  Inst. 

Biym.  728.  ntp, ;  W.  Jo.  88. 

(«)  Oodofykin  T.  Abingdon,  2  Atk.  (/)  Kin^  t.  Ballett,  2  yern.  248. 

57.  (ff)   Per    Ld.   Hardwicke,   C,  3 

(b)  H.  4.  14,  dted  Bro.   Assets  Atk.  465. 

perDsMent,  pLll.  (k)  I   Inst.  374.  b.;  Sst.    119; 

(e)  HawirU  t.  Auffer,  2  Dy.  239.  Robinson  t.  Timge,  2  Eq.  Ca.  Abr. 

a.;  S.  C,  nom.  Hmotre  ▼.  Anger,  509;  S.  C,  1  B.  P.  C.  114;  cited» 

Moor.  74 :  BoUy.  Osbom,  Hob.  25 ;  3  Atk.  464  :  S^ley  7.  Waierworik, 

I  Inst.  376.  b. :  Game  t.  Symms,  7  yes.  447. 
Cio.  Jae.  217. 
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msALTT  AND    preseiitSy  the  executor  reooyers  damages^  tbe  money  so  re- 
' '-  covered  will  be  assets  in  his  hands  (i). 

Rerenion.  35.  A  reversion  in  fee,  expectant  upon  a  term  for  years, 

is  held  both  at  law  and  in  equity  to  be  present  assets ;  so 
that  the  heir  cannot  plead  riens  per  descent  in  delay  of  exe- 
cution of  the  rent  and  reversion,  though  the  pluntiff  cannot 
have  the  benefit  of  the  reversion  until  the  lease  be  deter- 
mined (A),  and  the  possession  of  the  tenant  becomes  that  of 
the  heir  on  the  death  of  the  ancestor  and  makes  an  actual 
freehold  in  him,  so  that  by  such  seisin  his  heir  becomes 
liable  to  a  bond  debt  incurred  by  him  in  respect  of  lands 
On  an  estote  descended  (/) ;  so,  a  reversion  expectant  upon  an  estate  for 
^  life  is  assets  (nt),  but  a  revermon  in  fee  expectant  upon  an 

tail.  estate  tail  is  not  assets,  because  it  lies  in  the  will  of  the 

tenant  in  tail  to  bar  it  at  his  pleaflure(n)^  but  after  the  tiul 
is  spent  it  is  assets  (n),  and  such  a  reversion  is  ctssets  for  the 
debt  of  the  first  person  who  was  in  possesion,  and  who 
created  the  reversion  (o) ;  it  is  however  not  settled  whether 
it  be  €usets  for  the  debt  of  any  intermediate  taker.  In  Smith 
V.  Parker  (p)  it  was  decided  that  such  a  reversion  is  assets,, 
but  the  correctness  of  this  decision  has  been  questioned  in 
Tloeedale  v.  Coventry  {q),  and  Doe  v.  Button  (r). 

Estate  jmr  36.  An  estate  pur  autre  vie  to  a  man  and  his  heirs  is  real 

^  ^  ^'  assets,  and  is  made  liable  by  the  Statute  of  Frauds  to  debts 

(0  Went.  Off.  Ex.  173, 14tli  ed.  the  creditor  oonld  not  oompd  the  heir 

{k)  Smith  ▼.  Angellt  2  Ld.  Raym.  to  sell  the  reversion,  hut  must  wait 

783;  S.  C.»  1  Salk.  354;  S.  C,  7  nntUitfeU.  See, however, TViuIaieT. 

Mod.   40 :    Villers   t.   Handiey,  2  Warre,  Jacob,  212. 

Wils.  49.  (n)  KelUno  t.  Rowdem,  3  Mod. 

(0  Bwhhy^.Dixim,  3  B.  &  C.  257;   S.  C,  3  Salk.  178;  S.  C, 

298;  S.  C,  5  D.  &  Ry.  126.  Show.  244 ;  S.  C,  Holt,  71 ;  S.  C, 

(m)   Rnoke  ▼.   Clealtnd,   I    Ld.  Carth.  126. 

Raym.  53;  S.  C,  1  Lntw.  503.  Bat  (o)   KinoMton  t.   CSark,   2  Atk. 

in  Fortrey  t.  Fwrtrey,  (2  Vem.  134),  204. 

a  judgment  was  recovered  against  an  (/?)  2  Blackst.  1230. 

heir,  who  had  a  reversion  in  fee  de-  {q)  1  B.  C.  C.  240. 

scended  to  him,  and  it  was  held,  that  (r)  3  B.  &  P.  643. 
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by  specialty  {s).     On  the  other  hand,  a  like  estate  to  exe-    ualtt  and 
cutots  and  administrators  is  personal  assets  (t).  '- 

37.  Personal  iissets  in  any  part  of  the  world  are  assets  in  A99ef9  eyerj 
every  part  of  the  world  («) ;  so,  if  there  be  lands  in  di£ferent  ^*^*"' 
counties,  they  shall  be  equally  assets  by  descent  (v).     In 

NoeO  y.  Robinson  (x),  it  was  held,  that  a  thing,  although  an 
inheritance,  being  in  a  foreign  country,  was  nevertheless  a 
chattel ;  but  in  Gardiner  v.  Fell  (y),  it  was  referred  to  the 
Master  to  inquire  what  interest  the  testator  had  in  lands 
situated  in  a  foreign  country,  whether  personal  or  reaL  By 
the  5  Geo.  2,  c.  7,  houses  and  lands,  and  other  heredita- 
ments situate  in  any  Britidi  plantation  in  America,  shall 
be  deemed  assets  for  the  payment  of  debts ;  and  by  the  9 
Greo.  4,  c.  33,  a  dmilar  provision  is  made  in  respect  to  real 
property  belonging  to  all  persons,  not  Mahcnnedans  or 
Gentoos,  mtuated  in  India. 

38.  To  constitate  an  inheritance  assets^  it  must  be  some-  What  neoeenrj 
Ihing  certain,  as  lands,  rents,  commons,  and  the  \ike(z);      ^   ^  ^'^ 

•therefore,  a  rent  seek,  which  descended  to  the  heir,  and  for 
which  he  had  no  remedy,  was  not  assets  until  he  had  gained 
seisin  (a).  So,  an  annuity  is  not  assets,  for  it  is  only  a  chose 
in  action  {b) ;  so,  generally,  a  right  without  any  estate  in 

^  possession,  reversion  and  remainder,  is  not  assets  until  it  be 
jrecovered,  and  reduced  into  possession  (c).  A  power  of  ap- 
pointmoit,  however,  to  raise  a  sum  of  money  is  eusets  for  cre- 
ditors (d) ;  but  there  is  this  distinction  between  a  power  and 

(«)  Marwood  r.   TVtmer,    3    P.  («)  Dowdale'i  ease,  6  Co.  47  a. 

Wms.  165.  («)  2  Ventr.  358.    . 

(0  Devon  (Duke)  ▼.  Aiking,  2  P.  (y)  1  Jac.  &  W.  24 ;  S.  C,  2  Wfla. 

Wmi.  381 :  WettfalingT.  Weetfaiinff,  C.  C.  22. 

3  Atk.  460,  recognised  in  R^iey  ▼.  {z)  2  Inst.  293. 

Waterw&rtk,  7  Ves.  477.  (a)  Bredimm't  ease,  6  Co.  58  b. 

(tf)  Sheph.  Tooclist.  496,  dting  6  (6)  Br.  Assets  per  Desc.,  pi.  26, 

Co.  47,  recognised  in  AtL-Gen,  t.  citing Doct.  and  Stnd.,  lib.  1,  fol.  76. 

Dimond,  1  Cr.  &  J.  370;  S.  C,  1  (c)  Brediffum't  ea*e,  tup, 

Tyrw.  25S.  {d)  Oeorge ▼. MilbMke,9YeB.  190. 
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abaolate  property  {e),  that,  unless  the  power  be  executed, 
no  creditor  can  be  entitled  to  the  money ;  and  it  is  said,  in 
that  case,  ''fiurther  than  supplying  a  defect  in  the  exe- 
cution of  a  power,  the  Coort  has  ne^er  gone  **  in  fiiToar  of 
creditors  (/)• 


Equity  of  re- 
demptioii  &e. 


39.  An  equity  of  redemption  of  a  mortgage  in  fee  is 
assHs  in  equity,  though  not  at  kw  {ff) ;  and  an  equity  of 
redemption  of  a  mortgage  for  years  of  an  estate  in  fee  is 
ommHs  to  pay  debts  by  simple  contract  (A) ;  so,  a  debt  by  a 
decree  in  equity,  though  but  a  personal  demand,  will  bind 
the  heir  or  devtaee  haying  ommHs  (t) ;  on  the  other  hand,  if 
an  executor,  in  right  of  his  testator,  recoTer  damages  for 
any  breach  of  covenant  or  contract,  although  it  sounds  in 
the  realty  as  for  not  assuring  lands,  &c.,  yet,  if  it  be  broken 
in  the  testator's  lifetime,  it  shall  be  astOs  in  the  hands  of 
the  executor  (i). 


Chatidsraai.  40.  Chattebieal  are  r^ulaily  perBonalcuMCf, *  SO  a  lease- 
hold estate  for  years  in  Ireland  is  personal  osbcU  in  Eng- 
land, and  may  be  sold  here  by  the  executor  (/) ;  but  as  to 
terms  for  years,  it  has  been  dedlded  in  more  than  one 
case,  that  such  a  term  bdng  a  trust-term  is  not  a$9eti  in 
equity(iii);  and  the  distinction  taken  is,  that  a  term  Tested 
in  trustees  is  not  assets  to  pay  debts ;  otherwise,  if  the  term 
be  in  the  party  himself,  and  the  inheritance  in  trustees  (n) ; 
although  a  dictum  to  the  contrary  of  this  distinction  is  re- 
ported in  Batcl^y.  Grave (o);  but  in  the  S.  C,  1  Yem* 
196,  no  mention  is  made  of  this  point. 


(«)  Hobmet  t.  CoykiU,  1  Vet. 
290. 

(/)  Per  Sir  W.  Gnnt,  lb. 

(f)  StfwUjf  T.  Gower,  2  Vera.  61. 

(A)  CoUmmn  t.  WmeA,  1  P.  Wms. 
775. 

(i)  Commer  t.  ilrowiif ,  1  Ridgw. 
P.  C.  139. 

{k)  Off.  orEtec.65» 


(I)  Bii§k  T.  Lard  Dm-nity,  2  P. 
Wms.  622 ;  and  see  GmrOmerr,  FHi 
1  Jae.  a  Walk.  22  s  8.  C,  2  Wila! 
C.  C,  22. 

(m)  7l|bi  T.  lySm,  1  Vcn.  2 
S.  P..  JDoiBM  ▼.  PereimU,  Id.  104. 

(»)  Tkrwtiom  ▼.  AH.'^Gwm,,  Id. 
841. 

(a)  2  Chan.  Ca.  1S2. 
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U.  Jpunli  for  tl^e  ^sment  of  Bcitt. 

41.  Under  this  head  may  be  considered^  1.  The  dis- 
tincdon  between  legal  and  equitable  assets;  2.  How  far 
personalty  is  the  fiind  primarily  liable;  3.  The  order  in 
which  real  property  is  applicable  for  the  payment  of  debts; 
4.  MarshaHing  assets. 

1.  DisimcHan  between  Legal  and  Equitable  Assets. 

42.  Assets  which  are  liable  to  debts  and  legacies  by  the  Admlnittntion 
course  of  law  are  caUed  legal  assets,  but  such  as  are  liable  ^oone  ofUw. 
only  by  the  help  of  a  court  of  equity  are  called  equitable 

itssetSn 

luegBl  assets  are  administered  according  to  the  rules  of 
priority  which  have  obtained  for  the  payment  of  debts; 
BB,  firsts  Crown  debts;  next,  debts  which^  by  particular 
statutes,  are  to  be  preferred  before  others,  as,  money  owing 
for  the  postage  of  letters  under  the  Postage  Acts,  and  money 
to  be  received  by  the  overseers  of  the  poor  under  the  17 
Geo.  2,  c.  38,  or  by  the  officer  of  Friendly  Societies,  under 
the  4  &  5  W.  4,  c  40  (p).  After  these  follow  debts  of 
record,  as  judgments  [entered  according  to  2  &  3  Vict 
ell  {qy]  recognisances,  then  debts  on  special  contract,  as 
for  rent,  or  on  mortgages,  bonds,  covenants,  and  other  like 
specialties;  and  lastly,  debts  on  simple  contract  See 
further  on  this  subject,  Bac.  Abr.  Executors  and  Admini- 
strators  (H.) ;  2  Wms.  Exec  1297  et  seq. ;  Bam  on  Assets, 
353  et  seq. 

In  a  court  of  equity  all  debts  are  equal,  whether  by  judg-  Administration 
ment,  bond,  or  simple  contract,  and  equitable  assets  will  be  ^^'.   ^ 
aj^lied  in  satisfaction  of  the  creditors  part  passu  (r);  but 
when  a  court  of  equity  administers  legal  assets,  it  does  ek> 

(jy)   See    Dig.    P.  il.   iii.    tit.      MBirre. 
Fbibmolt  Socibtibs,  Pooft.  (r)  Sir  C.  Quf*i  CrtdUon,  3  P. 

(q)  See  Dig.  P.  iii.  tit.  Jum-      Wme.  341. 
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MMAvrr  AHD    in  the  due  oonne  of  admimstiatioii,  allowing  the  different 

'-  creditora  to  enjoy  the  right  of  priority  they  are  entitled  to 

at  law  (sy 
What  legal  and  As  to  what  has  been  deemed  equitable  assets  in  dis- 
w^^eqnitaUe  ^q^Joq  fj^m  legal  assets  depends,  as  it  appears,  either  upon 
the  intention  of  the  testator,  or  upon  the  nature  of  his  in- 
terest in  the  property  (t).  Upon  the  principle  of  law,  that 
whatever  came  to  the  hands  of  a  person  in  the  character  of 
executor,  or  by  reason  of  his  executorship,  should  be  assets 
in  his  hands  («),  the  generality  of  the  old  oases  deter- 
mined tiiat  money  arising  by  sale  of  lands  devised  to,  or 
subjected  to  the  power  of,  executors  to  sell  for  the  pay- 
ment of  debts  and  legades,  should  be  legal  assets  in  their 
hands,  although  they  could  not  be  charged  with  the  value 
of  the  lands  before  sale  (x).  In  some,  however,  of  the  old 
cases,  where  a  party  was  supposed  to  take  in  the  double 
capacity  of  trustee  and  executor,  the  assets  were  held  to  be 
equitable  assets  (y),  and  that  too,  though  the  devise  were 
not  to  the  executor  expressly  upon  trust  or  as  a  trustee, 
provided  there  be  enough  in  the  will  to  convert  the  exe- 
cutor into  a  trustee,  as  if  the  devise  be  to  him  and  his 
heirs  (z). 
Charge  of  debts  In  Freemoult  v.  Dedire  (a),  it  was  holden,  that  if  an 
**"      ^'  estate  descended  to  the  heir,  charged  with  debts,  it  was 

legal  assets;  but  this  decision  has  been  expressly  overruled 

(«)  WiUoH  ▼.  l^elding,  2  Vera.  Wilder,  2  Atk.  420.    . 

764  :  Clay  v.  WUIU,  1  B.  &  C.  371.  (y)   Hiekaon   t.    WUham,    Caa. 

(0  2  FonbL  Eq.  Pr.  404,  n.  (/}.  temp.  Finch,  196 ;  S.  C,  Preem.  305; 

(«)  Dethieh  t.  Caravan^  1  RoU.  S.  C,  nom.  Hixon  t.  Wytham,  1 

Abr.  920,  pi.  6 ;  Berwellr,  Corrant,  Chan.  Ca.  248  :  Anon.^  2  Vem.  133: 

Hard.  405 :  AUxander  T.  Gresham,  Challu  t.  Catbom,  Free.  Chan.  408: 

1  Lev.  224.  Chamben  t.   Harvest,  Moh.  123 : 
(x)  GtWtfi^  T.  Lee,  1  Vera.  63 :  Hail  t.  KendaU,  Id.  328  ;  Prow- 
Hawker  V.  Bmckland,  2  Vein.  106 :  ▼.  Abingdon,  1  Atk.  484 1  Lewin  ▼. 
Greaves  r.  Powell,  248  :  Cutterbtdk  Oakley,  2  Atk.  50. 

T.  Smith,  Free.  Chan.  127  :  Anon.,  (z)    Silk  ▼.  Prime,  1  B.  C.  C. 

2  Vera.  405  :  Bickham  v.  Freeman,       138,  n. :  Newton  t.  Bennett,  Id.  135 : 
Free.  Chan.  136 :  Walker  v.  Meager,      Barker  v.  Boucher,  Id.  140. 

2  F.  Wms.  416  t  Lord  Maeham  ▼.  (a)  1  F.  Wms.  429. 

Harding,  Banb.    339:    Blatch   t. 
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in  BiiOaf  v.  Ekms  (b),  reoognisiBg  Hargrccoe  v.  TrndaU  {c), 
Batsan  y.  Lmdegreen{d}y  Burt  y.  Thomas,  cited  7  Yes.  323; 
and  it  makes  no  difference  whether  the  descent  be  broken  or 
not  («);  and  though  in  Batsan  v.  ldndegr€en{f)^  where  the 
devise  was  to  the  heir  in  trost  to  pay  the  debts,  the  heir 
was  held  to  take  by  his  better  title,  yet  he  was  by  the  devise 
made  a  trustee,  Bailey  v.  Elans  {g). 

43.  Where  the  interest  of  the  party  is  purely  equitable,  Eqnitok  ia. 
it  has  been  held  that  the  assets  should  be  deemed  equitable, 
unless  it  came  within  the  Statute  of  Fraudulent  Devises  (A), 
therefore  where  a  mere  trust  estate  descended  upon  an  heir, 
it  would  be  considered  as  legal  and  not  equitable,  because 
the  statute  gave  the  specialty  creditor  his  remedy  at  law 
against  the  heir;  as  if  there  was  a  mortgage  for  years,  leav- 
ing the  reversion  in  fee  in  the  mortgagor,  that  would  be 
legal  assets,  because  the  bond  creditor  might  have  judgment 
against  the  heir  of  the  obligor,  and  a  cesset  execuUo  till  the 
reversion  came  into  possession,  sed  secus  where  it  was  a  mort- 
gage of  the  whole  inheritance,  because,  in  that  case,  the  cre- 
ditor could  have  no  remedy  at  law,  and  if  he  brought  an 
action  against  the  heir  the  latter  might  plead  riens  per  de^ 
scent  (t).  In  support  of  this  decision,  so  far  as  regards  a  chat- 
tel mortgage,  it  has  been  held  that  chattels,  whether  real  or 
personal,  mortgaged  or  pledged  by  the  testator,  and  re- 
deemed by  the  executor,  should  be  assets  at  law  in  the  hands 
of  the  executor,  for  so  much  as  they  were  worth  beyond  the 
sum  paid  for  their  redemption  {k) ;  it  has,  however,  been  held 
in  other  cases,  that  the  equity  of  redemption  of  a  term  for 

(*)  7  Vc«.  319.  (0  Pluniet  ▼.  Penton,  2  Atk.  290. 

(c)  1  B.  C.  C.  136,  n.  {k)  Hamkint  t.  Law,  1  Leon. 

(d)  2  B.  C.  C.  94.  155 :  Harecourt  t.  Wremham,  Moor. 

(e)  Bailey  ▼.  Bkins,  tup.  S5S ;  S.  C,  nom.  Harwoodi.  Wray^ 
(/)  Stq>.  man,  1  RoU.  Rep.  56  ;  1  RoU.  Abr. 
(^)  Smp.  920 ;  1  Brownl.  76  :  Alexander  t. 
(A)  3&4W.acM.c.  14,  amended      Lady  Gretham,  1   Leon.  224.    See 

byllGeo.  4&lW.4,c.  47.  SeeDig.  also  Mr.  Coz'a  note,  3  P.  Wms. 
P.  If.  tit.  Covwn  (EauiTT).  342. 
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years  is  equitable  and  not  l^al  assets  (/);  and  it  is  also  said 
in  Wentworih's  Office  of  an  Executor^  that  where  the  re- 
demption of  the  executor  is  after  the  day  of  payment,  equity 
only  and  not  law  can  make  any  part  of  the  value  assets  in 
his  hands;  these  conflicting  decisions  may  therefore  be  re- 
condled^  if  in  the  cases  first  cited  the  testator  did  not  sur- 
vive the  day  of  redemption  (m).  As  to  mortgages  in  &e  a 
distinction  is  taken  in  SAarpe  v.  Scarborough  {Earl)  {n),  be- 
tween bond  creditors  and  judgment  creditors,  the  equity  of 
redemption  being  in  the  debtor  in  the  former  case,  but  in 
the  latter  case  the  judgment  creditor  has  the  right  to  re- 
deem, and  therefore  the  equity  of  redemption  is  in  that  case 
not  equitable  but  legal  assets. 


2.  How  far  the  Personal  Estate  is  the  Primary  Fund, 

44.  As  a  rule  the  personal  estate  is  the  primary  fund, 
which  must  be  resorted  to  for  the  payment  of  debts  of 
every  description;  but  to  this  rule  there  are  several  excep- 
tions— in  the  case  of  bonds,  and  other  specialties  generally, 
in  the  case  of  mortgages,  and  in  the  case  of  devises. 


In  the  caae  of 
bondsi  &c. 


45.  As  regards  debts  by  bond  and  other  specialties  gene- 
rally, where  the  ancestor  has  bound  himself  and  his  heirs, 
the  creditor  may  in  that  case  sue  either  the  heir  or  tiie  exe- 
cutor at  his  election  (o);  and  it  is  no  plea  in  an  action 
against  the  heir  that  the  executor  or  administrator  has 
assets  (p) ;  so,  the  creditor  may  sue  the  same  person  being 
both  heir  and  executor  (q);  but  if  the  heir  or  executor  pay 
the  whole  or  part^  and  afterwards  the  other  be  sued,  there 
shall  be  relief  in  audiid  quereld  {q) ;  so,  if  the  heir  pay  his 


(0  The  Creditort  (ff  Sir  Charlet 
Cox,  3  P.  Wms.  342:  HartwellT. 
Chitiertt  Ambl.  308,  both  reoognued 
in  Cloy  ▼.  WilHs,  1  B.  &  C.  372, 
which  last  is  also  recogniied  in  Baker 
T.  May,  9  B.  &  C.  493. 

(m)  See  2  Wm«.  Exec.  1320,  3rd 
ed. 


(n)  4  Vet.  541. 

(o)  Br.  Aflsete  per  Deac.  33. 

Ip)  Q^arUi  y.  CapeU,  2  Dj.  204. 
b. :  Davy  v.  Pepye,  Plowd.  439:  Da- 
Viet  T.  Churekman,  3  Lev.  189:  6«/- 
ion  T.  Haneoek,  2  Atk.  426. 

{q)  Haigki  t.  Langkam,  3  Ler. 
304. 
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ancestor's  debts  to  the  Yalue  of  the  land  descended,  he  shall    malty  and 

PKRSONALTY. 

hold  the  land  discharged  from  the  other  debts  of  the  anoes-  

tor  (r);  but  he  cannot  claim  to  retain  a  certain  sum,  for  money 
laid  out  in  repairing  the  tenements  descended  {s);  so,  a  man 
may  make  an  equitable  as  well  as  a  legal  charge  on  his  estate, 
and  equity  will  maintain  it  against  his  heir  {t) ;  so,  where 
the  heir,  being  likewise  administrator,  and  having  real  assets 
per  descent,  discharged  a  bond  debt,  in  which  he  was  bound, 
which  he  insisted  was  out  of  the  personal  estate,  the  Court 
of  Chancery  would  not  admit  of  this  construction,  to  the  de- 
feating of  the  simple  contract  creditors  (tc).  On  the  other 
hand,  if  an  heir  discharges  the  bond  debt  of  his  ancestor,  and 
the  executor  has  assets,  he  shall  reimburse  the  heir  there- 
out (x);  and  this  extends  not  only  to  the  fuBres  natus  or  heir- 
at-law,  but  also  to  the  Jueresfactus  or  the  devisee  (y). 

46.  As  a  rule,  if  a  man  mortgages  lands,  and  covenants  In  the  case  of 
to  pay  the  money,  and  dies,  the  personal  estate  of  the  mort-      "8"6~* 
gagor  shaU,  in  favour  of  the  heir,  be  applied  to  exonerate  <%  v  /"  *^  /  '^  *' 
the  mortgage  (z),  although  the  personal  estate  has  been  de-   <  '^  - 
vi8ed(a);  but  such  exoneration  will  not  be  allowed  to  the 
prejudice  of  any  creditor  (ft),  or  any  legatee,  except  a  resi- 
duary legatee  (c). 

(r)  Buckley  r.  Nightingale,  1  Str.  either  of  the  heir  or  the  devisee,  whe- 

665  ;  S.  C,  Ca.  temp.  Talbot,  109.  ther  general  or  particular. 

(«)  Shetelworth  v.  Neville,  1  T.  (z)  Cope  v.  Cope,  2  Salk.  449. 

R.  454.  (a)  Howel  v.  Pnce,  1  P    Wm«. 

(0  ^^9  ^-  ^*ff9f  1  Atk.  382.  291.   See  ako  Poekley  t.  Poekley,  1 

(«)  Neaver.  AJderton,  1  Eq.  Abr.  Vem.  36:  King  v.  King,  3  P.  Wms. 

144.  360;    Gallon  ▼.  Hancock,  2  Atk. 

(jr)  Armitage  ▼.  Metealf,  1  Chan.  436  :  Bohinaon  v.   Gee,  1  Vez.  25 : 

Ca.  74  :  Anon,,  1  Chan.  Ca.  5.  Belvidere  {Earl)  ▼.  Rocl^ort,  6  B. 

(y)  Gower  t.  Mead,  Prec.  Chan.  P.  C.  520 :  Phillipe  v.  Phillips,  2 

2 ;  S.  C,  nom.  Meade  t.  Hide,  2  B.  C.  C.  273. 

Vem.  128.  Seealso  Poekley  t.  Pock-  {b)  Bartholemew  ▼.  May,  1  Atk. 

Uy,  1  Vem.  36  ;  Culler  v.  Coxeter,  487. 

2  Vem.  302  :  Hawee  ▼.  Warner,  Id.  (c)  O'Neal  t.  Mead,  1  P.  Wms. 

477 :  French  ▼.  Chichester,  Id.  568 :  693,  recognised  in  Halliwell  v.  Tan- 

Lutkins  ▼.  Leigh,  Ca.  temp.  Talbot,  ner,  1  Rass.  &  My.  633.     See  also 

53:  mder  ▼.  Wager,  2  P.  Wma.  335,  Davis  v.  Gardiner,  2  P.  Wms.  190 : 

in  which  the  personal  estate  was  ap-  Bider  v.  Wager,  Id.  335 :  Wythe  ▼. 

plied  to  exonerate  the  real  in  favoor  Henniker,  2  My.  &  K.  035. 
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Loans,  &c. 


Covenant  to 
charge  land. 


47.  Every  loan  creates  a  debt  from  the  borrower,  whe- 
ther there  be  a  bond  or  covenant  for  payment^  or  not  {d), 
but  in  all  these  cases,  the  debt  being  considered  as  the  per- 
sonal debt  of  the  borrower,  the  change  on  the  real  estate 
is  merely  collateral ;  on  the  other  hand,  where  the  charge 
is  on  the  real  estate  prindpally,  although  there  be  a  per- 
sonal collateral  security,  the  rule  is  otherwise,  therefore  a 
covenant  in  a  settlement  to  chaj^  land  for  the  payment  of 
portions,  or  a  jointure  and  the  like,  although  such  a  covenant 
creates  a  debt,  yet  it  is  not  a  personal  debt,  being  an  auxili- 
ary security  only,  and  the  land  the  principal  security  (e). 


Where  there  U 
an  original 
debt. 


48.  The  land  is  also  not  exonerated  unless  the  debt  be 
the  original  debt  of  the  party,  therefore  where  a  grand- 
father mortgages,  and  the  lands  descend  to  his  son,  and  hia 
son  dies,  having  a  personal  estate  and  a  son,  the  son's  per- 
sonal estate  shall  not  go  in  aid  of  the  mortgage  (/) ;  and 
the  like,  if  a  man  buys  an  estate  subject  to  a  mortgage,  the 
land  remains  the  proper  fund  for  the  discharge  thereof  (y*), 
although  there  is  a  covenant  to  pay  the  mortgage-money(y). 


In  case  of  de* 
viaes. 


49.  In  a  devise,  the  personal  estate  was  held,  in  the 


(d)  BaUk  ▼.  Higham,  2  P.  Wma. 
454  :  King  ▼.  King,  3  P.  Wma.  358. 

(e)  Cfravei  v.  Hiekt,  6  Sim.  398  ; 
confirming  Coventry  (Lady)  ▼.  Cb- 
veniry  {Lord),  2  P.  Wma.  222  :  Ed- 
wardt  ▼.  Freeman,  Id.  435  :  Wilton 
T.  Darlington  {Lord),  Id.  664,  n. : 
Lanoy  ▼.  Athol  {Duke),  2  Atk.  244. 
See  alao  Leehmere  ▼.  Charlton,  15 
Yea.  193  :  Ex  parte  Dighy,  Jac.  235; 
S.  C,  IJac.  &W.  640. 

(/)  Cope  V.  Cope,  2  Salk.  449. 

(g)  Bagot  ▼.  Oughton,  I  P.  Wms. 
347.  See  aUo  Evelyn  v.  Evelyn, 
2  P.  Wms.  659:  Lewie  ▼.  JVan- 
gle,  Id.  664,  n. :  Perkine  y.  Bayn- 
turn,  lb. :  Shqfto  r,  Shqfto,  lb. : 
Bastett  T.  Pereival,  lb. :  Lewie  v. 
Newnham,  1  Vez.  51  :  Lacam  v. 
Mertint,  Id.  312  :  Robinson  t.  Oee, 


lb.:  Pareone  t.  Fireeman,  AmbL 
115 :  Laweon  ▼.  Hudeon,  1  B.  C.  C. 
58 :  Tankerville  {Earl)  t.  Plawcdt, 
2  B.  C.  C.  57 :  T\veddellT.  Tweddell^ 
Id.  101,152  :  BUlinghurety,  Walker, 
Id.  604,  where  the  same  principle 
is  laid  down ;  and  in  some  of  these 
cases  it  was  held,  that  even  an  origin 
nal  mortgage  made  by  the  person  to 
whom  land  deacended,  or  was  devised, 
would  not  operate  to  make  the  per. 
sonal  estate  liable  where  the  mort* 
gage  was  made  for  the  porpoee  of 
paying  off  debta  or  legacies  of  the  an- 
cestor or  testator.  2  P. Wma.  664,  n.: 
Tankerville  v.  Faweett,  sup.  Bat 
on  this  point  see  Barham  y.  7%a- 
net  (Earl),  3  M.  &  K.  607.  A  party 
may,  however,  by  an  act  of  his  own, 
which  unequivocally  denotes  his  in- 
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earlier  cases,  not  exempt  from  the  payment  of  debts  and    kkaltt  and 

l^acies  by  anything  short  of  express  words  (A).      Ihis  

strict  role  was,  however,  departed  from,  and  then  it  was 

held,  that  the  want  of  such  words  might  be  supplied  by 

''plain  implication"  or  ^'manifest  intention,"  or,  as  it  has 

been  more  expressly  said,  '^  irresistible  conclusion,"  or,  as  it 

was  afterwards  modified,  *'  by  such  a  conclusion  as  would 

satisfy  a  judge."    In  the  following  cases  the  personal  estate  Personalty  not 

has  been  held  not  exempt: — Cutler  v.  Coxeterit),  French  v,  *"™^  ' 

Cfdeheeter  (4r),  Dohnan  y.  Sndth  (/),  Hazlewood  y.  Pope  (m), 

Inddqtdn  Y.French  (n),  Samwett y.  Wake{p)y  Anc€ister(Duke) 

T.  Mayer  {p)y  Astley  y.  TankermUe  (Earl)  (y),  (rraj/  y.  Minne- 

tharpe  (r),  Brummel  y.  Prothero  (s\  Tait  y.  Northwich  (^), 

Hartley  v.  Hurle  («),  Bridges  y.  PhilHps  {v)/Wiatson  y.  Brick- 

wood(x)y    M^Cleland  y.   Shaw  (y)y   Aldridge  y.  Walhcourt 

{Lordj  (z).  Tower  y.  Rous  (a),  Bootley,  BlundeU{b)y  Gittijis  y. 

Steele  (c)y  Rhodes  y.  Rudge  (d),  Bickham  y.  Cruttwell{ey     In 

the  following  cases  the  personal  estate  has  been  considered 

exonerated:  —  Wainwright  y.  Bendlowes  (^,  Bamfield  y. 

Wyndham  {g\  Adams  y.  Meyrick  (A),  Stapleton  v.  CohnUe(i)y 

Phipps  y.  Amiesley{k\  Bicknell  y.  Pfl^e  (/),  Walker  y.  JacA- 

4cm  (m).    Philips  y.  Nicholas  (w).   Holiday  y.  Bowman{n\ 

tention  lo  to  do,  make  the  original  (Q  4  Vea.  816. 

debt  his  own.  {LawMn  t.  irii<2M»,  (v)  5  Vea.  540. 

Mfp. :  BillinffAnrsi  v.  fra/it«r,  nrp. :  (o)  6  Yes.  567. 

HamiUon  v.  )For/cy,  4  B.  C.  C.  199;  {x)  9  Yea.  447. 

8.  C,  2  Yea.  jnn.  62).  (y)  2  Sch.  &  Lef.  538. 

(A)  Dohumr.  Smith,  Prec  Chan.  (z)  1  BaU  &  Bea.  312. 

4bBiFereye$j.Robefi8on,Bwob,302.  (a)  18  Yea.  132. 

(0  2  Yem.  301.  {b)  1  Mer.  193  ;  S.  C,  Coop.  136. 

(k)  Id.  569.  (c)  1  Swanat.  28. 

(0  Siqt.  (d)  1  Sim.  79. 

(«)  3  P.  Wma.  322.  («)  My.  &  Cr.  763. 

(«)  Amb.  33;  S.  C,  1  WUa.  82;  (/)  2  Yem.  718. 

1  Cox,  1.  (jBi)  Prec.  Chan.  101. 

(o)  1  B.  C.  C.  144.  (A)  1  Eq.  Ca.  Abr.  271. 

{p)  Id.  454.  (i)  Forr.  202. 

(q)  3  B.  C.  C.   545 ;   S.   C,   1  (A)  2  Atk.  57. 

Cox,  82.  (/)  Id.  79. 

(r)  3  Yea.  103.  (m)  2  Atk.  624 ;  S.  C,  IWila.  24. 

(#)  Id.  111.  (n)  Cited  1  B.  C.  C.  145. 
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Estates  devised. 


Estates  de- 
scended. 
Estotes  subject 
to  charges. 

Advowsons 
descended. 

Estates  in 
tmst. 


Paying  off 
mortgage. 


Andertan  v.  Cook  {o\  Kynaston  v.  Kynatton  {p\  GUhe  v. 
Glebe {o)y  Webb  v.  Jones  (p\  WUUams  v.  L^ndaff{Bp.){q\ 
Burton  v.  KnowUon  (r),  Gaskill  v.  Hough  («),  Hancox  v. 
Abber  (t);  the  result  of  all  which  cases  appears  to  be,  that  a 
general  deylse  of  real  and  personal  estate  for  ihe  payment 
of  debts,  will  not  exempt  the  personalty,  as  the  primary 
fund,  for  it  is  not  sufficient  to  charge  the  real  estate,  it  is 
absolutely  necessary  in  express  terms  to  discharge  the  per- 
sonal estate:  Booth  y.  Blundell  (ti),  BicUutm  v.  Cruttu)ett(uy, 
At  all  events,  the  conclusion  of  the  testator's  intention 
must  be  drawn  from  the  general  context  of  the  will,  and 
evidence  dehors  the  will  is  not  admissible  (or). 

3.   TTie  Order  of  paying  Debts  out  of  the  Real  Estate. 

50.  With  respect  to  the  priority  of  application  of  real 
assets  for  the  payment  of  debts,  when  the  personal  estate  is 
either  exempt  or  exhausted,  the  following  appears  to  be  the 
order  laid  down: — 

1.  The  real  estate  specifically  devised  for  the  payment 

of  debts  (y). 

2.  Estates  descended  (z). 

3.  Beal  estate  specifically  devised^  subject  to  a  general 

charge  of  debts  (a). 

4.  An  advowson  in  fee  descended  before  freehold  estates 

in  fee,  and  leasehold  estates  pur  autre  vie  devised. 

5.  Estates  devised  in  trust  to  be  sold  for  the  payment 

of  debts,  then  estates  specifically  devised  and  charged 
with  debts,  and  lastly  the  estate  descended  (ft). 

6.  A  descended  estate  was  held  liable  to  pay  off  the  mort- 

gage, with  which  a  devised  estate  was  charged(c). 

(o)  Cited  Id.  456. 

Ip)  Id.  6O5S.  C,  1  Cox,  245. 

Iq)  1  Cox,  254. 

(r)  3  Ves.  107. 

(«)  Cited  lb. 

(0  11  Ves.  179. 

(tt)  Sup. 

{x)  Andrewf  v.  BmmoU,  2  B.  C. 
C.  29;  recognised  in  Sianden  v. 
Standen,  2  Ves.  jun.  593. 

(y)  Donhe  7.  Lewii,  2  B.  C.  C. 


256,  distinguishing  Gaiton  t.  Bdm^ 
eocJe,  2  Atk.  424  :  PotoU  t.  Corbeti, 
3  Atk.  556.  See  also  DavietY.  Topp^ 
cited  2  B.  C.  C.  259,  n. 

{z)  put  Y.  Raymtmd,  cited  2  Atk. 
434. 

(a)  Pitt  ▼.  Baymond,  sup.:  Miinet 
V.  Slater,  8  Ves.  303. 

(b)  Donne'Y,  Lewis,  tup.    See  also 
Manning  v.  Spooner,  3  Ves.  114. 

(c)  Galto  V.  Hancock,  sup. 
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RBALTT  AND 
PBR80NALTT. 


4.  Marshalling  Assets. 

51.  Marshalling  assets  properly  includes  what  has  been 

stated  witJi  regard  to  the  order  of  their  application  {d) ;  but  where  a  cUim- 
the  term  is  more  particularly  applied  to  those  cases  where  ^^  ^^° 
one  claimant  has  two  funds  to  resort  to^  and  another  claim- 
ant has  only  one,  in  which  cases  a  court  of  equity  exercises 
its  jurisdiction,  in  so  applying  the  fimds  that  all  the  chdm- 
aots  may  be  satisfied  out  of  the  assets  as  far  as  they  will 
go  (e);  as  if  there  is  a  debt  owing  to  the  queen,  equity  will 
order  it  to  be  paid  out  of  the  real  estate,  that  other  <n:edi- 
tors  may  have  satisfaction  of  their  debts  out  of  the  personal 
assets  (f},  The  court  interposes  in  two  ways,  either  by 
turning  the  person,  who  has  the  double  security,  upon  that 
fond,  which  is  not  liable  to  the  other  claimants*  demand,  so 
as  to  leave  the  other  fund  open(y);  or,  if  satisfaction  has 
already  been  taken  out  of  this  fmid  by  the  party  having 
the  double  security,  then  by  decreeing  the  other  party  to 
stand  in  his  place,  and  draw  from  the  remaining  fund  as 
much  as  has  been  taken  from  the  first  mentioned,  therefore 
where  a  mortgagor  mortgages  two  estates  to  one  person, 
and  afterwards  one  only  of  the  estates  to  a  second  mort- 
gagee, who  had  no  notice  of  the  first,  the  Court,  in  order  to 
relieve  the  second  mortgagee,  have  directed  the  first  to  take 
his  satisfaction  out  of  that  estate  which  is  not  in  mortgage 
to  the  second  mortgagee  (A);  so,  where  executors  have  paid 
specialty  creditors  secured  on  the  real  estate  out  of  the  per- 
sonalty, the  simple  contract  creditors  have  been  decreed  to 
haye  their  debts  satisfied  out  of  the  land  (i). 

52.  But  this  marshalling  must  properly  be  as  between  wbenaUowed, 
the  real  and  personal  assets  of  the  deceased,  and  it  has  been  ®'  ®  «nnae. 

(d)  See  itqfray  §  50.  Fnerttone  v.  Beetle,  3  Salk.  83. 

le)  Aldrieh  v.  Cooper,  8  Yes.  388.  (A)  Lanoy  y.  Aihol  (DuJke),  2  Atk. 

(/)    Sagitary  ▼.  Hyde,  1  Vera.  446. 

455.  (t)  Charlea  t.  Andrewt,  9  Mod. 

(y)  Poty^e   ease,  2  Freem.  51 :  151. 


38  OBDER  OF  PAYING  DEBTS  OUT  OF  REALTY. 

BSALTT  AND    said  that  the  court  has  no  jurisdiction  to  marshal  the  (usets 

PBRSONALTT.  i«y»\  •  11111 

01  a  person  alive  {k) ;  yet  it  seems,  that  although  the  term 

'^marshal"  is  technically  applied  only  to  asseU  of  a  deceased 
person,  the  principle  may,  in  certain  cases,  be  applied  to 
transactions  inter  vivos  {I). 

Nature  of  the  So,  the  court  cannot  extend  this  relief  to  creditors  fur- 
ther than  the  nature  of  the  contract  will  support  (m),  if, 
therefore,  the  contract  by  specialty  be  such  as  not  to  affect 
the  real  estate,  as  a  bond  not  mentioning  heir,  there  is  no 
marshalling,  as  there  are  not  two  funds,  and  therefore  no 
one  is  disappointed  by  the  option  of  the  other  (n). 


contract. 


Id  whose  5i.  53.  Marshalling  assets  is  admitted  in  &your  of  creditors^ 

vour.  j^  favour  of  legatees,  and  in  fiivour  of  the  widow's  para^ 

phemaKcu 

Marshalling  al.  54.  By  the  common  law  the  simple  contract  debts  of  a 
of  creditore!^*"  deceased  person  were  not  payable  out  of  his  real  estate,  un- 
less, by  his  will  or  otherwise,  he  made  it  a  ftmd  fxx  the  pay- 
ment of  his  debts ;  but  it  was  otherwise  with  the  creditors 
by  specialty,  where  the  heirs  were  bound.  The  3  &  4 
W.  4,  c  104,  which  subjects  all  real  property  to  the  pay- 
ment of  simple  contract  debts,  is  confined  to  such  as  have 
died  since  29Avg.  1833,  and  the  11  G.4  &  1  W.  4,  c47(o), 
which  prevents  a  testator  from  defeating  the  claims  of  his 
specialty  creditors,  leaves  all  devises  for  the  payment  of 
debts  as  they  were  before,  so  that  the  doctrine  of  marshal- 
ling assets  in  favour  of  creditors  remains  in  full  force;  ac- 
cordingly, if  there  are  creditors  by  spedalty,  and  also  cre- 
ditors by  simple  contract,  and  the  specialty  creditors,  instead 
of  resorting  to  the  real  assets  (which  independently  of  the  act 
the  latter  cannot  reach),  proceed  agttbst  the  personal  estate, 

{k)  Laemmy.  Mertim,  I  Vei.  312.  (m)  Laemm  r,  Mertmt,  ticp. 

(0  Aidrieh  t.  Cooper^  8  Yes.  389,  (n)  AJdrtekr.  Cooper,  ticp. 

leoognising  Laeam  t.  Mertnu,  ticp.  (o)  See  Dig.  P.  ii.  tit.  CoumTs 

See  Skeed  r.  Culpepper,  2  Eq.  Ca.  (Equity). 
Abr.  225  ;  7  Vin.  Abr.  52. 
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the  oourt  will  then  marshal  the  cLsseU  by  permitting  the  sim-    bbaltt  and 

pie  contract  creditors  to  stand  in  the  place  of  the  specialty  

creditors  against  the  real  asteUj  so  far  as  the  latter  have  ex- 
hausted the  perBonal  estate  (p);  and  this  applies  to  an  estate 
devised^  as  well  as  to  an  estate  descended (9);  so,  to  copyhold 
as  well  as  freehold  estates  (r);  so,  creditors  by  specialty, 
although  yolnnteerB,  have  been  allowed,  as  against  devisees, 
to  stand  in  the  plaoe  of  mortgagees,  who  have  exhaust- 
ed the  fund  provided  by  the  testator  for  the  payment  of 
debt8(«);  so,  in  case  of  bankruptcy,  it  has  been  held  that  the 
principle  of  TnarRhalling  as9et8  was  applicable  (^);  so,  if  the 
vendor  of  an  estate,  the  contract  for  which  was  not  com- 
pleted in  the  lifetime  of  the  testator,  who  was  the  pur- 
diaser,  is  afterwards  paid  his  purchase-money  out  of  the 
personal  atteis,  the  simple  contract  creditors  of  the  testator 
shall  stand  in  the  place  of  the  vendor,  with  respect  to  his 
lien  on  the  estate  sold,  against  the  devisee  of  that  estate(tf), 
although  in  Copfin  v.  Coppin  {x)  it  was  holden  that  legatees 
could  not  stand  in  the  place  of  the  voider  with  respect  to  his 
equitable  lien,  and  in  PoUexfen  v*  Moore  (y)  it  was  said,  in 
general  terms,  that  this  equity  did  not  extend  to  third  per- 
sons, being  confined  to  the  vendor  and  vendee;  but  on  this 
dictom  of  Lord  Hardwicke  see  Austen  v.  Hdbey  {z)y  7V»r<- 
mer  v.  Bayne{a\  MackreA  v.  Synmums  (i),  Headky  v.  Bead' 
head(c), 

55.  '^  Legatees  have  not  so  great  a  claim  to  this  species  of  in  favour  of 

(p)  WU9OnT.Fl€idingf2y0ni.7^.  My.  187,  qnettioned  in  Ifofon  t. 

(9)  Galton  T.  ffmtcoeky  2  Atk.  436:  Boffp,  2  My.  &  Cr.  443.    And  see 

SneUon  y.  Corhet,  3  Atk.  369 :  Aut^  Borne  t.  Ymmg,  3  Y.  &  CoU.  199. 
tm  T.  £r«Zt«y,  6  Ves.  475.  (»)  Selby  r.  SeUnf,  4  Ross.  336. 

(r)  AUkrieh t.  Cooper,%y^. 382,  («)  2  P.  Wms.  291 ;  S.  C,  Sel. 

orernUing  Rohitufm  ▼.  Tonge^  1  P.  Cha.  Ca.  28. 
Wma.  680,  n.,  Cox's  ed.,  recognised  (y)  3  Atk.  273. 

in  BiOe  (Jtfar^iiiff)  ▼.  Cumijfnghaime,         {z)  6  Ves.  475. 
2  Bnsi.  288 :  Gwynne  t.  Sdwardg,  (a)  9  Yes.  209. 

cited  2  Rnss.  289,  n.  {b)  15  Yee.  344. 

(t)  Lomoi  T.  WrigJU,  2  M j.  &  K.  (c)  Coop.  50 ;  Cox's  n.  1  to  2  P. 

769.  Wms.  295  ;  3  Sogd.  V.  &  P.   205 

(0  Greenwood  y.  Taylor^  1  R.  &  et  teg.,  10th  ed. 


40 


IfABSHALLma  ASSETS — LEGATEES. 


AVALTT  AND 
PERSONALTY. 

legatees  where 
the  estate 
descends. 

Not  where  there 
is  a  deyise. 


equity  as  creditors,  but  nevertheless,  in  the  case  of  asieU 
descended,  legatees  will  be  permitted  to  stand  in  the  place 
of  specialty  creditors,  who  have  chosen  to  resort  to  the  per- 
sonal estate  (^T).''  On  the  other  hand,  where  the  estate 
does  not  descend,  but  is  devised,  whether  to  a  stranger  or 
to  the  heir  taking  as  a  devisee,  and  the  question  is  be- 
tween the  legatee  and  devisee,  the  assets  are  not  marshalled 
in  favour  of  legatees,  whether  general  {e)  or  specific  lega* 


Creditor's  lien.  66.  A  distinction  IS  also  to  be  taken  where  a  creditor  haa 
a  lien  on  the  real  estate,  for  if  it  be  a  specific  lien,  as  a 
mortgage,  assets  will  be  marshalled  in  favour  of  legatees, 
as  well  where  the  estate  is  devised,  as  where  it  descends, 
tilierefore  if  the  mortgagee  exhaust  the  personal  assets,  a 
pecuniary  legatee  shall  stand  in  the  place  of  the  mortgagee 
upon  the  devised  estate  (^).  But  if  it  be  an  equitable  lien» 
such  as  a  vendor  has  on  the  purchased  estate  for  the  pur- 
chase-money unpaid,  it  is  now  settied,  after  much  discus- 
sion, that  where  the  purchased  estate  has  descended,  pecu- 
niary legatees  have  a  right  to  stand  in  the  place  of  the  ven- 
dor (A).  Where  the  purchased  estate  is  devised,  it  is  clearly 
settied,  that  a  pecuniary  legatee  shall  not  stand  in  the  place 
of  the  vendor  upon  the  devised  estate  (i). 


Ezoeptionf. 


(d)  PerLd.  Eldon,  C,  Aldrieh  ▼. 
Cooper,  8  Yes.  396.  And  see  Bowa- 
man  t.  Reeve,  Prec.  Chan.  578: 
Luikitu  T.  Leigh,  Cas.  temp.  Talbot, 
54  :  Hanby  ▼.  BoberU,  Ambl.  128  ; 
S.  C,  nom.  Hornby  r,  Fisker,  Dick. 
105,  where  it  waa  held  that  the  lega. 
tees  should  not  take  cum  onere, 

(e)  Clifton  ▼.  Burt,  1  P.  Wms. 
678  :  Seoit  ▼.  Seott,  Ambl.  383 ;  S. 
C,  1  Eden,  458 ;  Hanby  t.  Boberie, 
tup. :  Keeling  ▼.  Brovm,  5  Yea.  359; 
Aldrieh  ▼.  Cooper,  sup. 

(J)  Hazlewood  ▼.  Pope,  3  P. Wms. 
324.  But  see  Long  v.  Sh^t,  1  P. 
Wms.  403,  where  it  was  decreed  that 
ateete  sbonld  be  so  far  marshalled  that 


the  devisee  and  specific  l^atee should, 
upon  failure  of  the  personal  estate, 
contribute,  each  in  proportion  accord- 
ing to  his  respective  gift,  to  the  pay- 
ment of  the  specialty  debt.  See,  also, 
/rvte  Y.  Ironmonger,  2  Run.  &  My. 
531. 

(/)  Lutkine  w.  Leigh,  Cas.  temp. 
Talbot,  53:  Forrester  y.  Leigh, 
Ambl.  171. 

(A)  Sproule  r.  Prior,  8  Sim.  189, 
overruling  Coppin  ▼.  Ooppin,  2  P. 
Wms.  296.  See  also  the  dictum  of 
Ld.  Hardwicke  in  PoUexfen  y. Moore, 
ante,  §  54,  in  respect  of  creditors. 

(0  Wyth  T.  Henmiker,  2  My.  & 
K.  635.  See  alto  Selby  t.  Selby,  sup. 
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57.  In  some  other  cases  it  has  been  held,  that  assets  shall    bialtt  and 
l)e  nmrahalled  in  favour  of  legatees,  as  where  the  real  estate  — — — — p- 
IS  subjected  by  the  testator  to  the  payment  of  all  his  debts,  favour  of  le- 
the  l^atees  are  allowed  to  stand  in  the  place  of  the  spe- 
cialty or  simple  contract  debtor,  to  the  amount  of  the  per- 
sonalty exhausted  by  the  debts,  and  to  receive  their  legacies 

out  of  the  estate  devised  (it).  So,  where  some  legacies  are 
charged  on  the  real  estate,  and  others  not,  the  assets  will  be 
marshalled  in  &vour  of  the  legatees  whose  legacies  are  not 
so  chaiged(/). 

58.  A  legacy  given  to  charitable  uses  is  void  by  the  9  Legides  to 
Greo.  2,  c.  36,  if  made  payable  out  of  real  estate  (m),  or  out 

of  the  produce  of  the  sale  which  the  testator  has  directed 
to  be  made  of  the  real  estate(it);  so,  where  the  legacy  is 
bequeathed  out  of  personalty,  and  out  of  the  real  estate,  as 
an  auxiliary  fund,  it  is  so  far  void  as  it  is  given  out  of  the 
realty  (o).  Formerly,  a  distinction  was  taken  between  a 
"particular  l^acy  and  a  residuary  gift,  and  assets  were  mar- 
shalled in  favour  of  the  former  (p) ;  but  by  a  series  of  cases, 
it  is  now  settled  that  there  can  be  no  marshalling  assets  in 
favour  of  a  charitable  bequest,  as  this  would  be  an  evasion 
of  the  statute  (;). 

59.  A  wife's  paraphernalia  are  liable  to  the  debts  of  the  In  faToor  of « 
husband,  but  a  court  of  equity  will  marshal  his  assets  in  her  gpect  of  her  ~ 
favour;  and  where  the  personal  estate  has  been  exhausted  P*"?***™*^- 

(k)  Hanby  ▼.  Robert*,  tup. ;  Foi-  {p)  lb.;  and^/.-Om.  y.  MwaU- 

ier  ▼.  Cook,  3  B.  C.  C.  347  ;  Brad^  norrU  (Lord),  1  Dick.  379. 

ford  T.  l^/«y;ld.  351 ;  and  WeMer  (q)  Mogg  ▼.  Hodge»,  2  Ves.  52 ; 

T.  Aioop,  Id.  n.  S.  C,  Coz,9 ;  Ati.-Gen.  ▼.  TgndaU, 

(/)  Hanbyy.RobertM,iup.;  Bttgh  Ambl.  614;    S.  C,  2  Eden,  207; 

T.  Dandey  (Borf),  2  P.  Wma.  619 ;  Foiier  v.  Biagden,  tup, ;   Fory  ▼. 

Bonner  t.  Bonner,  13  Vea.  379.  Fory,  1  Coz,  163  ;  Ridget  t.  Mor- 

(m)  Arnold  y.  Chi^num,  1  Yea.  riton.  Id.  180;  Att,-Oen.  y.  Hurtt, 

108;  cited  3  B.  &  A.  150.  2  Cox,  364 ;  Makeham  y.  Hooper, 

(n)  Fbtter^.  Biagden,  Kmh\.  704;  4  B.  C.  C.  153;  Hobton  y.  Blaek- 

HiUfard  y.  Taylor,  Id.  713.  bum,   1   Keen,    273  ;  WUliamt  T. 

(o)  AU.'Gen.  y.  Weymouth  (Ld.),  Kerthaw,  Id.  274,  n. 
Ambl.  20. 


42  RECIPROCAL   CONYEBSION  OF   MONBT   AND   LAND. 

MBAXTTAKD    \)j  gpedaltj  crcditors,  will  decree  her  to  stand  in  their 

place,  and  receive  to  the  yalae  of  the  paraphernalia  out  of 

the  real  estate  descended  (r),  or  out  of  real  estate  devised 
hj  the  husband  for  the  paym^it  of  his  debts («);  for  a 
daim  of  paraphernalia  shall  not  be  disappointed  by  the 
effect  of  the  option  of  a  creditor  having  a  double  fiind  to 
resort  to  in  the  administration  otcusets^t). 


SECTION  III. 

RECIPROCAL   CONVERSION   OP   ONE   INTO   THE   OTHER. 
$  60.  Rule  in  Equiiy. 

I.  e^nhtnion  at  fSL^tt^  into  %anti, 
1.  Haw  the  Canvernan  may  be  effected. 


$  61.  SIfected  in  variotu  Wapt. 
When  complete  or  otkenmee. 

In  the  cote  of  a  Will. 
Not  neeeteary  for  Money  to  be 


$  61.  actually  laid  out. 

Money  may  rewuUn  m  Hand  < 
be  put  out  to  Mortgage, 


2.  Effect  of  the  Canoersion. 


2.  General  Rule. 
In  caee  qflHeeent. 
Bxeeptione. 
On  failure  of  Heire   not    to 


62.  eecheat. 

63.  In  caee  qf  Purchase. 

64.  In  caee  qfDeviee. 


3.  Bight  of  Election. 

65.  By    Person   who   is   complete  I  66.  By  Persons  under  Disabilities, 
owner.  \  67.  By  Tenant  in  Tail. 


II.  Conto^toit  0e  ftaiOr  tato  ffmtfs. 
1.  How  effected. 


69.  By  Deed. 
By  Contract. 
Trust  by  Will. 


69.   Partial  Conpersion. 
Devise  to  Bxeeutors. 


(r)  Snelson  ▼.  Corbet,  3  Atk.  369.      (s)  Ineledon  y.  Northeote,  Id,  430. 
(0  Aldrich  ▼.  Cooper,  8  Yes.  397. 


CONVERSION   OF    MONET    INTO    LAND.  4S 

RSALTT  AND 
_  _  -    ,        ^  .  PBMONALTY. 

2.  Effect  of  the  Conversion. 


S  70.  Am  to  ike  Devolution  qf  the 
Property, 

71.  H  eaee  ^f  Deweee  to  Bxeeutore. 

72.  QuettUmebetweenHeinmdNest 


%  73.  Between  the  Heir  and  Beei- 
duary  Legatee. 

74.  Between  Repreeeniatioee, 

75.  Quality  qf  Property  reeultiny. 

76.  Time  qf  the  Convereionj  Elf  eetqf. 


3.  Election. 
77.  Where  devieed  in  Truet  to  be  eold. 

III.  Coiiterffioii  in  caiM  .ot  Mianits,  Irvnottoi,  an^  ^srhieri. 

78.  JTtele  Of  to  Infante'  Betaiee.  I   78.  Partnere'  Betatee. 

Ltmatie^  Betatee. 


§  60.  It  is  a  rule  in  equity,  that  what  has  onoe  been  agreed  Role  in  equity. 
or  directed  to  be  done,  ought  to  be  done,  and  what  ought 
to  be  done,  shall  be  considered  as  really  done  (u).  Accord- 
ing to  this  rule,  therefore,  it  is  that  money  stipulated  to  be 
oonyerted  into  land,  shall  be  considered  as  knd;  and  on 
the  other  hand,  land  stipulated  to  be  converted  into  money 
is  considered  as  money.  This  subject,  therefore,  branches 
itself  into  two  heads,  converrion  of  money  into  land,  and 
land  into  money,  which,  although  haying  many  points  in 
common,  cannot  be  set  forth  clearly  but  by  considering 
ihem  distinctly ;  to  which  may  be  added,  as  a  third  head, 
conversion  either  way,  in  cases  of  infants,  lunatics,  and 
partners. 

I.  CDonfaersfon  of  ifHlones  (nto  %m\s. 

This  is  to  be  considered,  1.  As  to  how  the  conversion  is 
effected,  and  when  deemed  complete ;  2.  Effect  of  the  con- 
version; 3.  Bight  of  election. 

(«)  1  Bl.  129:  Walker  y.  Denne,  2  Yea.  iwi.  183. 
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CONVERSION   OF  MONEY  INTO  LAND. 


ABALTT  AND 
PSR80NALTT. 

Effected  in  va- 
rioos  ways. 

When  com- 
plete or  other- 
wise. 

In  the  case  of  a 
contract. 


In  the  ca«e  of  a 
wiU. 


Not 

for  money  to  be 

actually  laid 

out. 


1.  How  the  ConversUm  is  effected. 

61.  Money  may  be  converted  into  land  in  different  ways, 
declaring  the  intention  of  the  parties,  as  by  way  of  con- 
tract (x\  by  marriage  articles  (y),  and  by  will(z).  Where 
it  is  by  contract  or  by  a  settlement,  it  must,  in  order  to  be 
complete,  be  a  contract  which  equity  will  enforce;  there- 
fore, if  the  terms  of  the  contract  cannot  be  ascertained  (a)» 
or  there  have  been  fraud  (ft),  or,  if  there  be  an  option  left 
in  either  of  the  parties  to  complete  or  recede  from  the  agree- 
ment at  his  discretion^  in  either  of  these  cases  the  property 
wiU  remain  unaltered,  as  if  no  stipulation  had  been  inade(<7); 
but  in  respect  of  an  option,  it  is  to  be  observed,  that  if  trus- 
tees in  a  settlement  are  directed  to  lay  out  money  in  land^ 
upon  the  request  of  the  parties,  this  latter  part  of  the  pro- 
vision does  not  make,  it  optional  in  them  to  lay  it  out  or 
not,  in  the  event  of  no  request  being  made  (d).  In  the  case 
of  a  wiU,  that  being  ambulatory,  the  conversion  is  not  com- 
plete until  the  testator's  death,  and  until  then  the  money 
wiU  be  deemed  personalty,  notwithstanding  a  devise  to  lay- 
it  out  in  land  (e).  So^  where  it  is  by  wiU,  the  will  must 
decisively  fix  upon  the  money  the  quality  of  land(/);  and 
where  it  is  a  deed,  the  deed  must  do  the  same  (/). 

Where  the  conversion  is  in  other  respects  complete,  it 
is  immaterial  whether  the  money  be  actually  laid  out  or  • 
x^ot  (^),  unless  when  the  money  is  in  the  hands  of  the  per-, 
son  who  would  have  been  entitled  to  the  land  (A),  or  the 


(x)  Edwardg  t.  Lady  Warwieky  2 
P.  Wms.  171:  Fletcher  t.  Athlurner, 
1  B.  C.  C.  497,  recogniaed  in  Whel- 
dale  ▼.  Partridge,  5  Ves.  396. 

(y)  Kettlehy  ▼.  Atwood,  1  Vem. 
298:  Laney  ▼.  Fairehild,  2  Vem. 
101 :  Thornton  y.  Hawley,  10  Ves. 
130. 

(x)  Lechmere  y.  Carlisle  {Lord),  3 
P.  WmB.  228. 

(a)  Savage  ▼.  Carroll,  1  Ball  &  , 
Bea.  265. 

(b)  Philips  ▼.  Bucks  {Duke),   1 


Vem.  227. 

(c)  Walker  y.  Denme,  2  Ves.  jnn. 
170,  recognised  in  Wheldale  r.  Par~ 
tridge,  5  Ves.  388. 

{d)  Thornton  y.  HawUg,  10  Ves. 
130, 

(e)  Beauelerk  (Lord)  y.  Mead,  2 
Atk.  167. 

(/)  Walker  y.  Denne,  sup. 

(g)  Lechmere  y.  Carlisle,  3  P. 
Wms.  224. 

(h)  Bashley  y.  Masters,  1  Ves.  jnn. 
201. 
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parties  died  before  the  expiration  of  the  time,  when,  ao-    bvaltt  and 

cording  to  the  covenant,  the  money  ought  to  have  been  - 

inTe8ted(2). 

So,  it  is  immaterial  if  the  money  remain  in  the  hands  of  May  remain  on 
the  stipulator  (A) ;  or  if,  instead  of  being  laid  out,  it  be  put  ^^^' 

y*\       CI         1  1  ••111     or  be  put  out 

out  to  mortgage  (/)•  oo,  where  the  money  is  m  the  hands  to  mortgage; 
of  trustees  for  the  purpose  of  being  laid  out(m),  and  so  where 
the  stipulation  is,  that  the  money  should  be  laid  out  with 
the  consent  of  the  husband  and  the  wife ;  yet,  if  one  die 
before  consent  given,  the  money  will  still  be  bound  by 
the  stipulation  (n).  So,  where  there  is  a  covenant  to  lay 
out  money  in  land,  it  makes  no  difference  that  the  covenant 
is  a  voluntary  one  (o). 

2.  Effect  of  the  Conversion. 

62.  As  a  rule,  money  stipulated  to  be  converted  into  Qeneralmle. 
land,  becomes  clothed  with  all  the  properties  of  land,  but 
this  rule  is  subject  to  disfinctionB  arisiug  from  different  cir- 
cumstances, particularly  whether  the  conversion  has  been 
complete  or  not,  and  the  like. 

One  of  the  principal  consequences  of  money  being  thus  in  case  of  de- 
converted,  is,  that  it  will  descend  to  the  heir  of  the  owner,  "**"'' 
instead  of  going  as  it  otherwise  would  to  the  personal  re- 
presentatives (p).   The  exceptions  to  this  rule  are  where  the  Exceptions. 
^  oontract  was  such  as  could  not  be  enforced  in  equity  {q\ 
or  the  parties  have  died  before  the  time  for  completing  the 

(0    Ckiehester  ▼.    Bicktrtiqf,  2  (p)  Cutmrngham  i.  Moody,  1  P. 

Vem.  299,    recognised  and  distin-  Wms.  176:    Simondi  t.  Sutter,  2 

guished  ini>e;iiiwreT.  CarlUle,  tup,,  Vem.  227  ;  S.  C,  Free.  Chan.  23  : 

end  Pulteujf  t.  Darlington,  1  B.  C.  Lancy  y.  Fairehild,  2  Vem.  101 : 

C.  223.  Bdwardi  ▼.  Warunck  {Lady),  2  P. 

{k)  ChapUn  t.  Homer,  1  P.  Wms.  Wms.  171.    See  also  Kettleby  t.  At^ 

483.  wood,   1   Vera.    228:    Linguen   y. 

(I)  Soihley  y.  Ma$ter$,  3  B.  C.  C.  Souray,  Prec.  Chan.  400 ;  S.  C,  nom. 

99 ;  S.  C,  1  Ves.  jnn.  201.  lAngen  ▼.  Sowray,  1  P.  Wms.  172  ; 

(m)  Tkomion  y.  Hawley,  tup.  Gilb.  325 ;  10  Mod.  39,  528. 

(n)  Symant  r.  Butter,  2  Vem.  (q)   PhiHpe  y.  Bucke  (Duke),   1 

227.  Vem.  227  :  Walker  r.  Dewne,  2  Ves. 

(o)  Sdwardi  y.  Warwick  (Lady),  jnn.  170 :  Savage  y.  CarrUl,  I  Ball 

fup.  &  Bea.  265. 
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Estates  devised. 


Estates  de- 
soended. 
Estates  subject 
to  charges. 

AdTOwsons 
descended. 

Estates  in 
trust. 


Paying  off 
mortg^. 


Anderton  v.  Cook  (0),  Kynaston  y.  Kynaston  {p)y  GUhe  v. 
Glebe  (o)y  Webb  v.  Jones  (p),  miUams  v.  IAandaff{Bp.){q\ 
Burton  v.  Knowlton  (r),  Gaskitt  v.  Hough  {s\  Hancox  v. 
Ahber  (t);  the  result  of  all  which  cases  appears  to  be,  that  a 
general  devise  of  real  and  personal  estate  for  the  payment 
of  debts,  will  not  exempt  the  personalty,  as  the  primary- 
fund,  for  it  is  not  sufficient  to  charge  the  real  estate,  it  is 
absolutely  necessary  in  express  terms  to  discharge  the  per- 
sonal estate:  Bootk  v.  Blundell  («),  Bickkam  v.  CruttweU(u). 
At  all  events,  the  conclusion  of  the  testator's  intention 
must  be  drawn  from  the  general  context  of  the  will,  and 
evidence  dehors  the  will  is  not  admissible  {x). 

3.   The  Order  of  paying  Debts  out  of  the  Real  Estate. 
50.  With  respect  to  the  priority  of  application  of  real 
assets  for  the  payment  of  debts,  when  the  personal  estate  is 
either  exempt  or  exhausted,  the  following  appears  to  be  the 
order  laid  down: — 

1.  The  real  estate  specifically  devised  for  the  payment 

of  debts  (y). 

2.  Estates  descended  (z). 

3.  Real  estate  specifically  devised,  subject  to  a  general 

charge  of  debts  (a). 

4.  An  advowson  in  fee  descended  before  freehold  estates 

in  fee,  and  leasehold  estates  pur  autre  vie  devised. 

5.  Estates  devised  in  trust  to  be  sold  for  the  payment 

of  debts,  then  estates  specifically  devised  and  charged 
with  debts,  and  lastly  the  estate  descended  {b). 

6.  A  descended  estate  was  held  liable  to  pay  off  the  mort- 

gage, witii  which  a  devised  estate  was  charged(c). 

(0)  Cited  Id.  456. 

Ip)  Id.  60 ;  S.  C,  1  Cox,  245. 

Ig)  1  Coz,  254. 

(r)  3  Ves.  107. 

(tf)  Cited  lb. 

(0  11  Ves.  179. 

(«)  8up» 

(dr)  Andrew*  y.  Bmmoit,  2  B.  C. 
C.  29;  recognised  in  Standen  t. 
Standen,  2  Ves.  jun.  593. 

(y)  Donhe  y.  LewU,  2  B.  C.  C. 


256,  distingaishing  Galton  ▼.  HoH' 
cock,  2  Atk.  424  :  Powu  t.  Corbett, 
3  Atk.  556.  See  also  Davie*  y.  Topp^ 
cited  2  B.  C.  C.  259,  n. 

(z)  Pitt  ▼.  JRaymond,  cited  2  Atk. 
434. 

(a)  Pitt  Y.  RaiffnoHd,ittp,:3iiln€9 
Y.  Slater,  8  Yes.  303. 

{b)  Donne' T,  Leuns^  tup.  See  also 
Manning  y.  Spooner,  3  Ves.  114. 

(c)  Galto  Y.  Hancock,  tup. 


MABSHALLINO  ASSETS.  37 


BBALTT  AND 
PBR80NALTT. 


4.  Marshalling  Assets. 

51.  Marshalling  assets  properly  indades  what  has  been 

stated  with  regard  to  the  order  of  their  application  {d) ;  but  where  a  daim- 
the  term  is  more  particularly  applied  to  those  cases  where  f^^  ^^^ 
one  claimant  has  two  funds  to  resort  to^  and  another  claim- 
ant has  only  one,  in  which  cases  a  court  of  equity  exercises 
its  jurisdiction,  in  so  applying  the  funds  that  all  the  claim- 
ants may  be  satisfied  out  of  the  assets  as  far  as  they  will 
go  (£);  as  if  there  is  a  debt  owing  to  the  queen,  equity  will 
order  it  to  be  paid  out  of  the  real  estate,  that  other  credi- 
tors may  have  satis&ction  of  their  debts  out  of  the  personal 
assets  (f).  The  court  interposes  in  two  ways,  either  by 
turning  the  person,  who  has  the  double  security,  upon  that 
fund,  which  is  not  liable  to  the  other  claimants'  demand,  so 
as  to  leave  the  other  fund  open(^);  or,  if  satisfaction  has 
already  been  taken  out  of  this  fund  by  the  party  having 
the  double  security,  then  by  decreeing  the  other  party  to 
stand  in  his  places  and  draw  from  the  remaining  fund  as 
much  as  has  been  taken  from  the  first  mentioned,  therefore 
where  a  mortgagor  mortgages  two  estates  to  one  person, 
aod  afterwards  one  only  of  the  estates  to  a  second  mort- 
gagee, who  had  no  notice  of  the  first,  the  Court,  in  order  to 
relieve  the  second  mortgagee,  have  directed  the  first  to  take 
his  satis^ustion  out  of  that  estate  which  is  not  in  mortgage 
to  the  second  mortgagee  (A);  so,  where  executors  have  paid 
specialty  creditors  secured  on  the  real  estate  out  of  the  per- 
sonalty, the  simple  contract  creditors  have  been  decreed  to 
have  their  debts  satisfied  out  of  the  land  (i). 

52.  But  this  marshalUng  must  properly  be  as  between  when  allowed, 
the  real  and  personal  assets  of  the  deceased,  and  it  has  been  ^^  ®  ©rwise. 

(d)  See  tupra,  %  50.  Feversione  y.  Beetle,  3  Salk.  83. 

(e)  AUHeh  t.  Cooper,  8  Vefi.  388.  (A)  Xonoy  v.  Athol  (DuJte),  2  Atk. 
(/)    Setffitary  ▼.  Hyde,  1  Vem.      446. 

455.  (t)  Charlet  ▼.  Andrews,  9  Mod. 

Or)  Povy^s   case,  2  Freem.  51 :       151. 
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Estates  devised. 


Estates  de- 
scended. 
Estates  subject 
to  charges. 

Advowsons 
descended. 

Estates  in 
trust. 


Faying  off 
mortg^. 


Anderton  v.  Cook  (0),  Kynaston  v.  Kynaston  {p\  Glebe  y. 
Glebe (o)y  Webb  r.  Jones  (p\  Williams  v.  Llandaff{Bp.){q), 
Burton  v.  Knowlton  (r),  Gashill  v.  Hough  (*),  Hancox  v. 
Abber  (t);  the  result  of  all  which  cases  appears  to  be,  that  a 
general  devise  of  real  and  personal  estate  for  the  payment 
of  debts,  will  not  exempt  the  personalty,  as  the  primary- 
fund,  for  it  is  not  sufficient  to  chaise  the  real  estate,  it  is 
absolutely  necessary  in  express  terms  to  discharge  the  per- 
sonal estate:  Bootle  v.  Blundell  («),  Bickham  v.  Cruttwett(uy 
At  all  events,  the  conclusion  of  the  testator's  intention 
must  be  drawn  from  the  general  context  of  the  will,  and 
evidence  dehors  the  will  is  not  admissible  {x). 

3.   The  Order  of  paying  Debts  out  of  the  Real  Estate. 
50.  With  respect  to  the  priority  of  application  of  real 
assets  for  the  payment  of  debts^  when  the  personal  estate  is 
either  exempt  or  exhausted,  the  following  appears  to  be  the 
order  laid  down: — 

1.  The  real  estate  specifically  devised  for  the  payment 

of  debts  (y). 

2.  Estates  descended  (z). 

3.  Real  estate  specifically  devised,  subject  to  a  general 

charge  of  debts  (a). 

4.  An  advowson  in  fee  descended  before  freehold  estates 

in  fee,  and  leasehold  estates  pur  autre  vie  devised. 

5.  Estates  devised  in  trust  to  be  sold  for  the  payment 

of  debts,  then  estates  specifically  devised  and  charged 
with  debts,  and  lastly  the  estate  descended  (i). 

6.  A  descended  estate  was  held  liable  to  pay  off  the  mort- 

gage, with  which  a  devised  estate  was  charged(c). 


(0)  Cited  Id.  456. 

(p)  Id.  60;'S.  C,  ICox,  245. 

Ig)  1  Coz,  254. 

(r)  3  Ves.  107. 

(«)  Cited  lb. 

(0  11  Ves.  179. 

(«)  Sup. 

(s)  Andrew*  t.  Bmmoit,  2  B.  C. 
C.  29;  recognised  in  Standen  t. 
Standen,  2  Ves.  jun.  593. 

(y)  Donhe  v.  Lewis,  2  B.  C.  C. 


256,  distingaishing  Galfon  ▼.  HoH' 
cod,  2  Atk.  424  :  Poin*  y.  Corbett, 
3  Atk.  556.  See  also  Datieay.  Topp, 
cited  2  B.  C.  C.  259,  n. 

(z)  Pitt  T.  Baymond,  cited  2  Atk. 
434. 

(a)  Pm  Y.  Raymond^tup.i  Miinet 
V.  SiateTf  8  Ves.  303. 

(b)  Donne' T.  Lewis,  etqf.    See  also 
Manning y,  Spooner, ZYes.  114. 

(c)  Gaiio  y.  Hancock,  $up. 
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RBA.LTT  AND 
PBR80NALTT. 


4.  MoTshalUng  Assets. 

61.  MarshaUing  assets  properly  includes  what  has  been 
stated  with  regard  to  the  order  of  their  application  {d) ;  but  where  a  daim- 
the  term  is  more  particularly  applied  to  those  cases  where  ^^  ^^^ 
one  claimant  has  two  funds  to  resort  to^  and  another  daim- 
ant  has  only  one,  in  which  cases  a  court  of  equity  exerdses 
its  jurisdiction,  in  so  applying  the  funds  that  all  the  claim- 
ants may  be  satisfied  out  of  the  assets  as  far  as  they  will 
go  {e) ;  as  if  there  is  a  debt  owing  to  the  queen,  equity  will 
order  it  to  be  paid  out  of  the  real  estate,  that  other  credi* 
tors  may  have  satisfaction  of  their  debts  out  of  the  personal 
assets  {/y  The  court  interposes  in  two  ways,  eitiier  by 
turning  the  person,  who  has  the  double  security,  upon  that 
fund,  which  is  not  liable  to  the  other  claimants'  demand,  so 
as  to  leave  the  other  fund  open(y);  or,  if  satisfaction  has 
already  been  taken  out  of  this  Amd  by  the  party  having 
the  double  security,  then  by  decreeing  the  other  party  to 
stand  in  his  place,  and  draw  from  the  remaining  fund  as 
much  as  has  been  taken  from  the  first  mentioned,  therefore 
where  a  mortgagor  mortgages  two  estates  to  one  person, 
and  afterwards  one  only  of  tiie  estates  to  a  second  mort- 
gagee, who  had  no  notice  of  the  first,  the  Court,  in  order  to 
relieve  the  second  mortgagee,  have  directed  the  first  to  take 
his  satisfaction  out  of  that  estate  which  is  not  in  mortgage 
to  the  second  mortgagee  (A);  so,  where  executors  have  paid 
specialty  creditors  secured  on  the  real  estate  out  of  the  per- 
sonalty, the  ample  contract  creditors  have  been  decreed  to 
have  their  debts  satisfied  out  of  the  land  (i). 

52.  But  this  marshalling  must  properly  be  as  between  whenaUowed, 
the  real  and  personal  assets  of  the  deceased,  and  it  has  been  ^^  ^  ^rwue. 

(d)  See  wpra,  §  50.  Fnerstotie  y.  Seetie,  3  Salk.  83. 

(e)  Aldrieh  t.  Cooper,  8  Yen.  388.  (A)  Lanoy  t.  Atkol  (Duke),  2  Atk. 
(/)    Sectary  v.  Hyde,  1  Vcm.      446. 

455.  (t)  Charlee  ▼.  Andrewe,  9  Mod. 

isf)  Povy'e   ease,  2  Freem.  51 :       151. 


60 


CONVERSION    OP   LAND   INTO   MONET. 


RBALTT  AND 
PSBBONALTT. 


tor,  whether  they  were  to  convert  the  properly  wholly,  or 
in  part  only.  These  questions  have  arisen  between  the  heir 
and  the  next  of  kin,  between  the  heir  and  the  residuary 
legatee,  or  between  the  representatives  of  these  parties. 


Qaestioni  be- 
tween heir  and 
next  of  kin. 


72.  The  cases  as  between  the  hdr  and  the  next  of  kin 
seem  to  turn  upon  the  point,  whether  the  testator  meant  to 
confine  the  conversion  to  the  particular  purpose  named  or 
mentioned  in  the  will,  or  whether  the  produce  of  the  real 
estate  should  be  taken  as  personalty,  whether  such  pur- 
poses take  effect  or  not ;  for  unless  the  testator  sufficiently 
declared  his  intention,  that  in  all  cases,  and  to  all  purposes, 
it  should  be  converted,  so  much  thereof  as  was  not  effect- 
ually disposed  of  would  result  to  the  heir  (t).  The  case  of 
Offk  V.  Cook  (u)  seems  to  be  the  only  one  where  the  decision 
was  in  favour  of  the  next  of  kin  and  against  the  heir;  and 
that  decision  rested  on  the  expressed  intention  of  the  testa- 
tor. As  a  rule,  it  has  been  laid  down,  and  rather  strictly 
adhered  to,  that  whei«  it  is  a  measuring  cast  between  an 
executor  and  an  heir,  the  heir  shall  have  the  preference  (v): 
for  an  heir  shall  not  be  disinherited,  imless  by  express  words 
or  necessary  implication  (or) ;  and  it  seems  now  to  be  settled, 
that  unless  the  next  of  kin  is  made  a  specific  donee,  he  never 
can  stand  in  competition  with  the  heir. 


Between  the 
heir  and  the 
residuary  le- 
gatee. 


73.  As  between  the  heir  and  the  residuary  legatee  the 
rule  has  been  somewhat  relaxed  in  favour  of  the  latter  (y). 


(0  RandaUr,  Bookey,  Free.  Chan. 
162  :  Bmblyn  ▼.  Freenum,  lb.  540  : 
aty  of  London  t.  Oarway^  2  Vem. 
671 :  Cnu€  t.  Barley,  3  P.  Wma.  20: 
StonekoMie  t.  Bv^yn,  lb.  252 :  Dig- 
by  ▼.  Leyard,  cited  in  Mr.  Cox's 
note  to  Cruie  t.  Barley,  stqf, :  Ar* 
noldy.  Chapman,  1  Yes.  108:  Ac- 
eroid  y.  Smiiheon,  1  B.  C.  C.  503 : 
Rohineony.  Taylor,  2  lb.  589 :  Spink 
▼.  Xei9i9,  3  lb.  355 :  Ckitty  r.  Par- 
ker,  4  B.  C.  C.  411 :  S.  C,  2  Yes. 


jan.  271 :  Wilton  t.  M€(jor,  11  Yes. 
205  :  ma  T.  Coek,  1  Yes.  &  B.  173: 
Dixon  Y.  Dawwn,  2  film,  &  St.  327. 

(«)  Cited  1  B.  C.  C.  502. 

(v)  JAngen  ▼»  Sowray,  1  P.  Wms. 
172. 

(x)  Oaeeoiyne  ▼.  Barker,  3  Atk. 
823 :  An^klett  y.  Parke,  2  My.  & 
K.  73. 

(y)  MaOabar  r.  MaUabar,  Ca. 
temp.  Talb.  79 :  Duroure  ▼•  Mot^ 
tetuf,  1  Yes.  320. 
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and  in  a  subsequent  case  it  has  been  held  as  settled  that  if    kealtt  and 

an  estate  is  deyised^  charged  with  legacies  that  fail,  the  de-  '■ — '- 

Tisee  or  residuaiy  legatee  and  not  the  heir  should  have  the 
benefit  (r),  on  the  authority  of  which  cases  it  was  held  in 
AmpAlete  v.  Parke  {a),  that  where  the  terms  of  the  will  af- 
forded the  inference  that  it  was  the  testator's  intention  that 
ihe  produce  of  his  estate  should  have  all  the  properties  of 
penaonidty  the  legatees  should  have  it,  to  the  exclusion  of 
the  heir,  but  this  dedsion  was  reversed  on  appeal  (^). 

74.  The  third  class  of  cases  is  between  the  representar  Between  repra- 
tives  of  persons  entitled  under  a  will,  and  the  rule  is  that  **"    ''^ 
such  persons  shall  take  money  as  land  or  land  as  money, 
according  as  the  person,  whose  representatives  they  are, 

would  have  taken  it,  had  the  title  accrued  in  their  life- 
time (c). 

75.  Another  question  connected  with  this  subject  is  Quality  of  j^ro- 
whether  the  property  so  resulting  shall  be  considered  as  ^  ^' 
land  or  money  in  the  hands  of  the  heir.    In  one  case  where 

a  testator  directed  his  personal  estate  to  be  converted  into 
real,  for  several  purposes,  some  of  which  failed,  it  was  held 
that  the  heir  was  entitled  to  take  the  residue,  after  satisfy- 
ing the  purposes  which  could  take  effects  not  as  personalty 
impressed  with  the  character  of  realty  (<^  In  cases  of  con- 
verting land  into  money,  where  the  question  has  more  fre- 
quentiy  arisen^  it  has  been  expressly  held,  where  the  trust 
was  created  by  a  conveyance,  that  the  surplus  after  satisfy- 
ing the  purposes  of  the  trust  should  result  to  the  grantor  as 
personalty  and  go  to  his  executors  (e).  So,  where  a  man 
contracts  to  sell  his  land,  and  dies  before  tiie  conveyance, 

(z)  Kemmeli  r.  Abbott,  4  Yes.  802.  FUmagmi,  dted  lb.  500. 

(a)  1  Sim.  275 ;  S.  C,  4  Rius.  75.  {d)  Her^ard  ▼.  Ravenkill,  1  Beav. 

(ft)  S.  C,  2  R.  &  Mj.  221.  481. 

(e)   Seudamore    ▼.    Seudamore,  (e)  Hewitt  r.  Wrigki,  1  B.  C.  C. 

Free  Chan*  543;  Fletcher  t.  A#A-  86. 
r,  1  B.  C.  C.  497;  Fimagm  ▼. 

b2 
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the  heir  shall  convey  the  land,  and  the  money  shall  go  to 
the  executor  (/). 

Where  the  trust  has  been  created  by  a  will  the  role  ap- 
pears to  be,  that  where  there  is  a  partial  failure  only  of  the 
purpose  to  which  the  produce  of  the  sale  is  directed  to  be 
applied,  the  heir  takes  the  benefit  of  such  partial  fiulure  as 
personal  estate;  but  if  there  be  a  total  failure  of  the  pur- 
poses, the  devisor's  intention  as  to  a  sale  is  to  be  consi- 
dered as  revoked  by  the  events  which  have  happened^  and 
the  h^r  takes  the  land  as  real  estate  (^).  Where,  however, 
a  discretion  was  vested  in  trustees  to  convert  realty  into 
personalty  in  favour  of  next  of  kin,  and  the  trustees  did 
not  exercise  that  discretion,  the  Court  exercised  it  for  them 
so  &r  as  to  declare  who  were  the  parties  that  were  entitied 
to  take,  namely,  the  testator's  next  of  kin,  but  that  sudi 
part  of  the  fund  as  consbted  of  real  estate  should  be  dis^ 
tributed  as  realty,  so  as  to  descend  to  their  heir-at-law  (A). 


Hme  of  the 
oonTernon. 

Effect  of. 


76.  As  to  the  time  of  the  conversion,  to  be  complete,  it 
must  take  place  in  the  lifetime  of  the  owner,  but  if  he 
contract  to  sell  his  lands,  that  will  be  a  complete  conver- 
sion, although  the  conveyance  has  not  been  perfected  until 
after  his  death,  and  the  purchase-money  will  go  to  the 
executor  (t).  So,  where  a  tenant  has  an  option  to  purchase, 
the  rents,  until  the  option  is  made,  go  to  tiie  heir,  but  fix>m 
that  time  the  conversion  takes  place,  and  the  purchase- 
money  shall  go  to  the  personal  representative  (A).  So> 
where  the  tenant  elected  to  purchase  after  the  death  of 
the  lessor,  held  that  the  election  had  relation  to  the  time  of 


(/}  Baden  ▼.  Pembroke  {Lady), 
2  Vera.  52;  S.  C,  3  Chan.  Rep. 
217. 

(ff)  SmUh  T.  CUupton,  4  Madd. 
448 :  see  also  Wright  t.  Wright,  16 
Yes.  188 ;  JJufon  t.  Jknoeon,  2  Sim. 
&  St.  340;  Jenopp  ▼.  WaUen,  1 
My.  &  K.  665. 


(A)  Cole  Y.  Wade,  16  Yes.  27;  re- 
cognised in  Walter  y.  Maumde,  19 
Yes.  424. 

(t)   Baden  t.  Pembroke  (Lady), 

{i)  Towniey  y.  BidweU,  14  Yes. 
591. 
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the  oontracty  and  the  property  was  converted  from  that  time    asaltt  and 

mto  personalty  (/>    So,  upon  a  sale  of  estates  under  a  bank-  

mptcy^  the  property  paying  twenty  shillings  in  the  pound, 
and  the  bankrupt  being  dead,  it  has  been  held,  that  so 
much  of  the  real  properly  as  was  converted  in  the  lifetime 
of  the  bankrupt  should  be  deemed  personal,  and  so  much 
as  was  conyerted  after  his  death  should  be  considered  real 
estate  (m);  ao,  upon  a  mortgage  with  a  power  of  sale,  re- 
serving ihe  reddue  to  the  mortgagor,  his  executors  and  ad- 
ministcators,  if  the  sale  takes  place  in  the  lifetime  of  the 
mortgagor,  the  surplus  is  personal  estate,  if  after  his  death, 
it  is  real  estate  (it). 

3.  Election. 
77.  Where  land  is  devised  in  trust  to  be  sold,  the  parties  When  derised 
may  elect  to  take  it  as  land  (o),  but  they  must  do  some  act  ^la. 
to  determine  their  election,  or  ihe  land  will  be  deemed  to  be 
converted (o);  so,  where  lands  are  devised  to  be  sold,  and 
the  money  divided  among  several  persons,  none  of  them  can 
elect  to  take  land  instead  of  money,  if  one  desires  a  sale(^); 
so  there  can  be  no  election  where  it  would  be  to  the  preju- 
dice of  third  parties(j'). 


m.  ODanitttsfon  to  cases  of  Infants,  lunatfcst  ^  Pirtners. 

78.  As  a  rule  the  nature  of  either  an  infant's  or  lunatic's  Rule  at  to  ia- 
property  must  not  be  changed  so  as  to  convert  them,  neither   ^  * 
by  a  trustee,  nor  by  the  court  itself^  which  is  only  a  trus- 
tee (r);   but  the  reason  why  an  infant's  personal  estate, 
tmned  into  real,  was  still  considered  personal,  was  on  ao- 

(l)XawetT.B«fifi«//,lCox,  167.  and  see  Walker  t.  Dewne,  2  Ve«. 

(m)  Bank  t.  Scott,  5  Madd.  493.  170.' 

(n)  Wright  t.  Ro9€,  2  Sim.  &  St.  {q)  Daverf  v.  Fblkeg,  1  Eq.  Cas. 

3^.  Abr.  396. 

(o)    Ktrkman  r.  Mih»,  13  Vea.  (r)  Eje  parte  PMU^,  19  Yes.  I22i 

383.  Ware  t.  PolhiU,  11  Vea.  278. 

(p)  Deeth  T.  HaU,  2  MoUoy,  317: 
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As  to  lunatic's 
estate. 


As  to  the  es- 
tates of  part- 
ners. 


count  of  the  different  ages  at  which  (before  the  7  W.  4  & 
1  y .  a  265  preventing  infants  from  makmg  any  wills),  an 
infant  might  dlBpose  of  his  personal  and  his  real  estate,  and 
not  in  favour  to  one  representative  more  than  another  («); 
but  there  were  cases  where  the  court  deviated  fixun  that 
rule,  where  it  appeared  that  it  would  be  for  the  benefit  of 
the  party  (^). 

In  the  case  of  lunatics  the  first  care  is  to  provide  for  the 
maintenance  of  the  lunatic,  but  it  is  a  rule  never  to  change 
his  property,  nor  to  alter  the  succession  of  it  («),  and  a  com- 
mittee is  not  authorised  to  purchase  real  estate  witii  savings, 
and  so  alter  its  nature,  for  land  so  purchased  will  be  deemed 
personalty  (v) ;  but  the  Court  have  allowed  part  of  the  per- 
sonal estate  to  be  laid  out  in  improving  the  real  estate,  if 
the  next  of  kin,  who  had  an  interest,  did  not  shew  any 
reason  against  it  (x). 

The  committee  may,  it  seems,  exercise  the  same  power 
over  a  lunatic's  estate,  with  r^ard  to  cutting  timber,  as  the 
lunatic  himself  might  have  done(y);  but  there  is  no  equity 
for  the  heir,  as  against  the  personal  representatives,  to  have 
the  surplus  money,  aiiong  from  the  sale  of  limber,  felled 
by  the  order  of  the  Court,  restored  after  the  death  of  the 
lunatic  (z);  and  the  case  is  the  same,  where  the  produce  of 
the  timber  has  been  applied  in  redemption  (a).  As  to  when 
the  estate  of  the  lunatic  shall  be  deemed  real  or  personal, 
under  11  6.  4  &  1  W.  4,  c.  65,  see  Dig.  P.  i,  tit.  Luna- 
tics, {Renetoal,  Sttrplus). 

It  is  said  in  Philips  v.  Philips  (i),  that  all  property,  whe- 
ther real  or  personal,  whatever  may  be  its  nature,  purchased 


(»)  Pieraon  t.  Shore,  1  Atk.  480. 

(/)  Wineheliea  (Barl)  t.  Nar^ife, 
1  Vem.  437 :  Athiurton  t.  Atkbur^ 
ion,  6  Ves.  6 :  Webb  t.  Shqfteibury 
(Lord),  6  Madd.  100. 

(«)  Ex  parte  Aimandale  (Lady), 
Ambl.  §  81. 

(v)  Audley  t.  Audley,  2  Vem.  192; 
S.  C,  2  Freem.  114. 


(s)  Serffeeon  t.  Sealey,  2  Atk.413. 

(y)  Bw  parte  Ludlow,  2  Atk.  407. 

(jr)  Bog  parte  Bron^ld,  S  B.  C. 
C.  510 ;  S.  C,  1  Ves.  jnn.  453 ;  Ojr- 
endon  y.  Campion  (Lord),  4  B.  C. 
C.231;  S.  C.,2Ves.jnn.  69. 

(a)  Ex  parte  Phiaipe,  19  Ves. 
118  :  and  see  WareY,  Polhill,  eup. 

(b)  1  My.  &  K.  663. 


CONYBEaiON   IN   CA8B8  OF   INFANTS^   ETC.  56 


PBRSONALTT. 


with  partneraliip  capital  fer  the  purposes  of  the  partnership  ualtt  and 
trade,  will  have,  to  every  intent,  the  quality  of  personal 
estate,  and  the  same  was  laid  down  as  the  law  laFereday  y. 
Wightwick  (c),  recognising  Townsmd  v.  Devaynes  (d).  So,  in 
Morris  v.  JKIearsley,  real  estate  held  for  partnership  pur- 
poses was  declared  to  be  in  the  nature  of  personal  estate(6); 
but  in  earlier  cases  it  had  been  decided  that  the  user  and 
enjoyment  of  freehold  property  for  partnership  purposes, 
and  an  agreement  between  the  co-partners  to  hold  the  pro- 
perty in  trust  for  the  co-partnership,  would  not  alter  the 
descendible  character  of  the  real  estate,  where  the  agree- 
ment was  not  so  express  as  to  amoimt  to  a  conyendon  of 
the  property  into  personalty  (/).  In  Bq^leyv.  Waterwarth 
the  real  property  was  held  to  be  conyerted,  because,  on  the 
construction  of  the  deed,  it  appeared  that  the  parties  had 
contracted  that  when  the  partnership  determined  the  pro- 
perty fihould  be  conyerted  to  all  intents  and  purpo6es(y); 
so,  if.  the  property  held  by  partners  is  not  used  for  part- 
nership purposes  it  has  been  held  not  to  be  conyerted(A). 
As  to  shares  in  companies,  see  t^firch  §  ^« 

(c)  1  a.  &  My.  45.  and  see  Smiih  t.  amiihy  5  Vee.  189; 

(rf)  1  Mont.  Law  of  Part.  Append.  Bdlmam  7.  Shore,  9  Vea.  500;  Shurt 

97.    See  alao  Brw>m  t.  Brown,  3  t.  BuU  (MarquU),   11  Ves.  665; 

Mj.  &  K.  443.  Cfrawthap  t.  MauUf  1  Swamt.  521. 

(e)  2  Y.  &  CoL  139.  (y)  7  Ves.  425.' 

(/)  Thomson  t.  Dixon,  3  B.  C.  (*)  Randall  t.  Randal,  7  Sim. 

C.  198;  and  that  aathority  was  fol-  271:  Cooltson  r.  Cookwn,  8  Sim. 

lowed  in  Bel/  y.  Ph^,  7  Vea.  453 :  529. 
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SECTION  IV. 

MISCELLANBOTTS  POINTS  OF  DISTINCTION   BETWEEN  REALTY 
AND   PERSONALTY. 

I.  Qe  Htglto  9M  ftiaiattCii  ot  t|e  Iktix. 
1.    Biffhts  of  the  Heir. 

I 


i  90.  Am  to  Conditiam  and  Cove-  I  i  80.  Takm^   udMuUage  </  Com- 


2.  LiabiHiies  of  the  Heir. 

81.  OtmdiYtoiw  Ofuf  CbMfum/f.  |  81.  QnUraett  or  AgreememU. 

II.  4fUttm  atercttog  t)e  AeCt  aiar  ^^tQm.  * 

82.  TUleqf  the  Heir,  when  not  to  be  I  82.  CbuM^ti/toft,   «pA«ii  Heir  HabU 

defeated.  1  fo. 

III.  imtot  Herm^  Intemte  (it  Ami^  at  ot)ertotee. 

83.  FTIka/  Rateable.  i   83.  OMUroe/t  ^ton^  «i  bUereet  m 
P^  IomI  Anph.  I  Ijond. 

Sharee  in  Waterworke.  \  Occupation  qf  Land. 

TV.  Ibtatutef  relating  to  9ni9<tt8. 


84.  LandTas. 

Deathe  qf  CeettU  que  Fief. 
Qaalifieaiion  by  Setate. 
Settlement  bp  Betate. 


84.  StatuteeqfLimitatione. 

Cfrhninal  Qfeneee  qffeetmg  the 
Realty. 


79.  The  prindpal  matters  remaining  to  be  considered 
under  this  head  relating  to  the  distinction  between  realty 
and  personally  are^  1.  The  rights  and  liabilities  of  the 
heir  in  respect  of  the  acts  and  contracts  of  the  ancestor; 

2.  Matters  aCFecting  the  heir,  executor,  and  other  persons; 

3.  What  deemed  interests  in  land  or  otherwise;  4k  Sta- 
tutes relating  to  real  or  personal  property. 
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1.  BigJits  of  the  Heir. 


80.  Conditioiis  and  coyenants  real^  or  each  as  are  an-  As  to  oondl- 

tionsB] 
nants. 


nezed  to  estates,  shall  desoend  to  the  heir,  and  he,  as  a  rule,  ^^^  "*^  ^'^^^^ 


akme  shall  take  advantage  of  them  (A);  for  conditions  can 
only  be  reserved  to  the  feoffor,  donor  or  lessor,  and  their 
heirs,  and  not  to  any  stranger  (/),  and  the  condition  descends 
to  the  heir  by  implication  of  law  without  express  words  (m); 
80,  if  a  man  sdsed  in  right  of  his  wife,  makes  a  feofiment  in 
fee  npon  condition,  and  dies,  after  the  condition  is  broken, 
the  heir  of  the  husband  shall  enter,  for  the  title  of  entry  by 
force  of  the  condition,  which  was  created  upon  the  feoff- 
ment, and  reserved  to  the  feoffor  and  his  heirs,  de6cended(n). 

So,  where  covenants  run  with  the  land  as  a  covenant  to 
repair,  although  the  lessee  covenants  with  the  lessor,  his 
executors,  administrators,  and  assigns,  yet  his  heir  may  have 
an  action  on  this  covenant(o);  but  where  ihe  breach  takes 
place  in  the  life-time  of  the  covenantee,  the  action  shall  be 
brought  by  the  executor(p);  so,  wh^re  the  covenant  is  in 
gross  the  rol^does  not  apply,  as  where  the  covenant  is  with 
J.  S.  to  make  a  conveyance  to  one  and  his  heirs,  his  heir 
shall  not  have  an  action,  9ed  secus  if  the  covenant  is  in  ano- 
ther conveyance  and  goes  with  the  estate  (q).  So,  a  co- 
venant with  a  man  and  his  heirs  to  convey  land  is  good, 
because  the  covenant  is  real,  but  an  obligation  to  a  man  and 
his  heirs  is  bad,  because  the  covenant  is  per8onal(g). 

The  heir  may  also  take  advantage  of  the  contracts  of  ihe  TMng  adTm^ 

tage  of  con- 
tracts. 

{k)  Underwood  t.  Swtm,  1  Chan.       1  Inat.  202. 
R^.   161 :  Mark*  t.  MarkSf  Pre.  (o)  Lougher  t.  WUliami,  2  Ler. 

Chan.  486:   Whaley  t.  Coop,  2  £q.      92;  S.  C.»  2  Dan7.  235. 
Ca.  Ahr.  549 :  Wiffff  r.  Wigg,  1  Atk.  {p)  Lucy  t.  Lemngton,  2  Lev.  26; 

382:  Hodgwn  y.  Rmomm,  1  Vez.  47.      S.  C,  1  Vent.  175;  2  Keb.  831;  2 

(0  litt.  a.  447;  1  Inat.  214.  Dan.  86;  1  And.  55. 

(m)  1  Roll.  Abr.  470.  (g)  Pahn.  558. 

(»)  WMiimgkam'9CMe,S Co. 4Z\ 
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'-  penter  to  pay  him  dBl,000  to  build  a  house  on  his  estate  and 

A.  dies  before  the  contract  is  put  into  execution,  the  heir 
may  compel  the  building  of  the  house,  and  the  executor  to 
pay  the  money  (r).  So,  where  a  tenant  had  an  option  to 
make  a  purchase  of  the  land  within  a  given  time,  and  the 
option  was  not  made  until  after  his  death,  neverthelesB  his 
heir  was  entitied  to  have  the  land  and  tiie  executor  bound 
to  pay  the  money  {s) ;  but  the  contract  must  be  such  as  the 
ancestor  is  bound  to  perform,  therefore,  where  a  contract 
for  the  purchase  of  an  estate  was  not  completed  in  the  an- 
cestor's lifetime,  firom  the  terms  of  it  not  being  ascertained, 
held,  that  the  heir  was  not  entitied  to  have  the  personal  es- 
tate applied  in  payment  of  the  purcfaaseHiioney(i);  and  as  to 
what  was  deemed  part  performance  of  the  contract  see  Wills 
V.  StradUng  (ti).  So,  where  A.  covenants  for  himself  and  his 
heirs  that  he  will  purchase  lands  and  settie  the  same  on  him- 
self for  life,  remainder  to  his  wife  for  life,  and  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  himself  infee, 
equity  will  compel  the  executor  to  lay  out  the  money,  al- 
though the  heir  is  botii  debtor  and  creditor  (j?).  See  further 
as  to  conversion  of  money  into  land,  &c.,  ante,  %  60,  et  $eq. 

2.  Liabilities  of  the  Heir. 

Conditkms  and  81.  So,  the  heir  is  in  like  manner  boimd  by  the  act  of 
the  ancestor,  and  therefore  will  be  bound  by  all  such  con- 
ditions and  covenants  as  run  witii  the  land,  whether  such 
were  annexed  to  the  estate  by  the  ori^al  feoffor,  or  grantor, 
or  by  his  immediate  ancestor  {z)\  and  although  an  in&nt,  he 
is  equally  bound,  therefore,  if  by  tenure  or  prescription 
certain  lands  are  bound  to  the  repair  of  bridges  and  high- 

(r)  Leehmer9  t.  CarlUle  {Barl),  t.  Harrop,  13  Ves,  456. 

3  P.  Wms.  222.  («)  3  Vw.  378. 

(*)  DougUu  T.   Whitronff,  dted  («)  Leehmere  t.  CarUile  (Sari), 

16  Vcs.  253.  3  P.  Wms.  223. 

(0  Savage  t.  Carroll,  1  Ball  &  (x)  WkUtiuffham*»  eoie,  S  Co.  44; 

Bea.  265,  282.  See  also  Buekmasier  I  Inat  233;  Hard.  1 1 ;  RolL  Abr.421 . 
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ways,  and  ihe  same  come  to  an  infant  by  descent  or  pur-    maltt  amd 

chase,  he  shall  be  obliged  to  repair  in  the  same  manner  as  if '- 

he  were  of  fiill  age  (a) ;  so,  where  a  man  covenants  to  con-  Contrwjte  or 
▼ey  lands,  his  heirs  shall  be  bound,  although  not  named  (A); 
and  80,  even  where  it  was  only  an  agreement  and  by  parol, 
yet  being  in  consideration  of  marriage,  the  court  decreed  an 
ezeeution(c);  andso,anheir  is  bound  to  perform  his  father's 
covenant  where  he  is  benefited  by  the  contract^  though  he 
cbdms  nothing  but  what  was  settled  on  him  in  strict  settle- 
ment(d).  So  if  A.  contracts  to  sell  lands,  and  receives 
great  part  of  the  purchase-money,  but  dies  before  the  con- 
veyance, the  heir  shall  convey  the  lands,  and  the  money 
shall  go  to  the  executor(6);  so,  if  lands  are  settled  on 
trasteee  for  raising  daughters'  portions,  the  heir  shall  join  in 
tlie  sale,  although  the  legal  estate  is  not  in  him  (/);  but  the 
issue  of  a  tenant  in  tail  is  not  bound  to  perfi>im  an  uneie- 
cated  agreement  for  Ihe  sale  of  an  estate,  for  the  heir  comes 
under  the  statute  ongly,  and  not  as  deriving  from  the  an- 
cestor, who  contracted  (^);  but  aa  to  the  power  of  a  tenant 
in  tail  to  dispose  of  the  estate,  see  3  &  4  W.  4,  c  74,  Free. 
in  Conv.  tit.  Fines  and  [Recoveries,  3rd  Ed. ;  and  as  to  the 
conversion  of  land  into  money,  see  ante,  $  68  et  seq. :  and 
as  to  where  a  court  of  equity  may  compel  an  infant  heir  to 
convey  lands  for  the  payment  of  debts  or  under  the  contract 
of  the  ancestor,  see  11  Geo.  4,  &  1 W.  4,  cc  47,  60,  Dig.  P. 
II.  tit  Courts  (Equity). 

(a)  2  Inst.  703.  (e)  Baden  t.  Pembroke  (Lady),  2 

{b)  Geil  T.  Vermuden,  2  Freem.  Vem.  52,  215;  S.  C,  3  Chan.  Rep. 

199.  ^7. 

(c)  Sir  John  Oiwa^seaee,  dted  (/)  RoU  r.  Roll,  2  Vera.  99. 
lb.  (jgi)  Powel  7.  Powel,  Free.  Chan. 

(d)  Chetwynd  r.  Fleetwood,  4  B.  278:  Weal  r.  Lower,  dted,  2  Vera. 
P.  C.  435.  306. 
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IL  iWamts  aSirctdts  tj^e  ^tlx  anb  ®t|ets. 

82.  The  title  of  an  hdr  is  not  to  be  defeated  but  by  some 
other  title  certain  and  unexceptionable;  and  therefore^ 
where  there  is  proof  of  the  existence  of  a  will^  the  contents 
of  which  do  not  appear,  no  conjecture  shall  be  admitted  to 
the  prejudice  of  the  heir  (A) ;  so,  where  there  are  two  wills 
void  for  uncertainty,  the  heir  will  be  let  in(t);  so,  where 
there  is  not  a  clear  intention  to  pass  the  real  estate,  the 
court  will  intend  an  intestacy  in  favour  of  the  heir  ^*);  and 
an  heir  does  not  want  a  clear  intention  to  take  by  will^ 
though  it  is  otherwise  with  r^ard  to  a  deed(A);  yet  a 
Yoluntaiy  conveyance  shall  not  be  helped  in  equity  against 
an  heir(/);  but  where  the  devise  is  effective,  it  shall  lie  upon 
the  heir  to  prove  that  it  has  been  effectively  defeated  (m) ; 
and  where  one  devised  his  lands  to  J.  S.,  paying  £1,000 
to  his  heir,  and  on  J.  S.  making  default,  the  heir  entered 
and  recovered,  yet  the  court  relieved  the  devisee  on  pay- 
ment of  prindpal,  interest  and  costs  (n),  when  the  court  re- 
lieved the  devisee  against  the  entry  of  the  heir,  on  compen- 
sation being  given  for  the  breach  of  condition;  so,  if  an  es- 
tate is  limited  to  trustees  for  payment  of  debts  and  l^acies^ 
and  the  trustees  raise  the  whole  money,  but  do  not  apply  it 
according  to  the  trust,  the  heir  shall  have  the  lands  dis- 
charged, and  the  legatees  must  seek  their  remedy  against 
the  trustees  (o).  See  further  as  to  the  liability  of  the  heir  to 
the  debts  of  the  ancestor,  ante^  $  31  e^  seq. 

If  the  ancestor  binds  himself  in  a  statute,  recognisance, 
&c.,  the  heir  is. liable  not  only  as  terre-tenant,  but  also  as 
heir,  otherwise  he  could  not  have  his  age  (but  as  to  parol 


(A)  Cowp.  92. 

(0  Phipp*  T.  Angkiea  {Earl),  5 
B.  P.  C.  45. 

0')  Timewell  t.  Perkifu,  2  Atk. 
102. 

(A)  Lloyd  7.  SpilM,  2  Atk.  151. 

(l)Vane  j.FMeher,  1  P.WmB.354. 


(m)  Harwood  t.  OoodrU/hi^Covr^, 
87 ;  S.  C,  7  B.  P.  C.  344. 

(n)  BamardUtonj.  Fan/&^  2  Vera. 
366.  And  see  Griwutome  t.  Bnta 
(Lord),  2  Vem.  595 ;  S.  C,  Salk. 
156. 

(o)  Awm.,  I  Salk.  153. 
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demurrer  see  11  Geo.  4  &  1  W.  4,  c.  47,  Dig.  P.  iii.  tit    "altt  and 

,  PSJUONAI.TT. 

GiTABDi  AN  and  Infant,  (Infant),  and  cannot  oblige  a  pni>  

chaser,  whether  for  valuable  consideration  or  without,  to 
contributed^);  but  one  heir  may  oblige  another  to  contribute 
or  one  coparcener  may  oblige  another  to  contribute  (|>) ;  bo, 
an  heir  shall  not  sustain  the  whole  burthen  of  an  incum- 
brance,  where  he  claims  under  the  same  settlement  with  a 
jointress,  but  she  shall  contribute  (q). 


IIL  SSiat  lieemetr  Interests  fn  Hanb  or  otj^rfofse. 

83.  The  questions  as  to  what  are  deemed  interests  in 
land  or  otherwise  have  arisen  in  a  variety  of  cases  relating 
to  rates,  water-companies,  contracts  within  the  Statute  of 
Frauds,  &c. ;  thus  tolls  per  se  have  been  held  not  rateable  What  rateable. 
as  real  properly  (r),  unless  where  connected  with  some  tan- 
^ble  real  property,  as  sluices,  engines,  and  the  like  («).  See 
furdier  Dig.  P.  iii.  tit.  Poob  Rate.     So,  pipes  laid  in  the  Pipes  laid 
ground  for  the  conveyaiace  of  gas,  have  been  held  to  come 
within  the  denomination  of  real  property  (/);  and  on  the 
same  principle,  pipes  for  the  conveyance  of  water  have  been 
held  to  constitute  an  interest  in  land(u),  and  the  reservoir 
with  the  water  would  all  descend  to  the  heir  (v),  and  shares  Shares  in 
in  water-companies  have  been  deemed  real  estates  (a;),  unless  nies  real  estate. 
as  is  usually  the  case,  provision  is  made  in  the  Act  of  Par- 

{p)  fferbert't  ea$e,  3  Co.  12.  dale  Waterworks  Company,^ \  M.  & 

{q )   Carpenier  ▼.   Carpenter,    1  S.  634  :  M.  t.   Cheleea  Waterworke 

Vem.  440.  Company,  5  B.  &  Ad.  156 ;  S.  C,  2 

(r)  R.  ▼.  Byre,  12  Bast,  416.  Nev.  &  Man.  765. 

(•)  R.  T.  Cardinifton,  Cowp.  582.  («)    Dryhutter  t.  Bartholomew, 

(0  JR.  y.  Brighton  Oat  Company,  2  P.  Wms.  127  :  Towneend  t.  Ash. 

5  B.  &  C.  466;  8.  C,  8  D.  &  R.  336 :   Stqford  (Lord)  t.  Buckley, 

308.  2  Ves.  182.    And  see  also  SwaineY. 

(«)  R,  T.  Bath  {Corporation),  14  Falconer,  Show.  P.  C.  207 :  Sandys 

East,  609.  {Lord)  t.  Sibthorpe,  2  Dick.  545. 

(r)  lb.;  recognised  in  B,  r.  JZocA- 
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giving  an  in- 
terest in  land. 
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land. 


liament  for  making  such  shares  personally  (y);  and  in 
BUgh  y.  Brenty  2  Y.  &  ColL  268,  recognising  Weekly  v. 
fVeekfy,  cited  2  Y.  &  ColL  281,  and  distmguishing  it  fix>m 
the  other  cases,  it  was  held,  that  the  shares  in  the  Chelsea 
Waterworks  Company  were  personalty,  although  there 
was  no  provision  in  the  Act  making  them  so,  on  the  groimd 
that  in  the  olher  cases  before  mentioned,  the  corporation 
had  no  power  to  convert  the  realty  into  personalty,  but 
in  this  case  they  had  the  fullest  power  of  managing  the 
property  entrusted  to  them  in  whatever  way  they  thou^t 
best. 

Under  the  Statute  of  Frauds,  contracts  for  the  sale  of 
growing  grass  have  been  held  to  be  contracts  for  the  sale  of 
an  interest  in  land  (2:) ;  so,  a  contract  for  the  sale  of  growing 
poles(a);  and  so,  at  one  time  a  crop  of  turnips,  potatoes,  or 
com,  were  held  to  be  interests  in  the  land  while  growing, 
but  not  when  they  had  ceased  to  grow  (A).  See  further. 
Dig.  P.  II.  tit  Fbauds  (Statute). 

In  regard  to  the  rateability  of  land,  it  is  necessary  to  dis- 
tinguish between  an  occupation  of  the  land  of  another  for  a 
partial  or  temporary  purpose,  which  is  a  mere  privilege  or 
easement,  as  a  licence  to  take  stone  from  a  quarry,  or  make 
a  canal  and  the  like,  and  the  permanent  interest  in  the  land 
which  the  owner  has,  the  former  of  which  is  not  rateable, 
and  the  latter  is,  in  respect  of  the  value  of  the  land  (c). 

As  to  the  tenures  by  which  lands  are  held,  the  estates 
which  may  be  had  in  them,  or  the  tide  which  there  may  be 
to  them,  or  the  injuries  affecting  them,  real  property  is  so 
clearly  distinguished  from  personalty,  as  to  render  any  close 
comparison  between  them  unnecessary. 


(y)  Drybutter  t.  Bartholomew^ 
9up.,  Bx  parte  Tke  Vatuehail  Bridge 
Company t  1  GI.  &  J.  101 :  TheLan- 
cotter  Canal  Con^any,  Mont.  &  Bl. 
94  ;  S.  C.»  1  D.  &  C.  420. 

(r)  Croebyr,  Wadeworth.  6  East, 
602;  reoogniaed  \nBvane  ▼•  Roberte, 


5  B.  &  C.  832. 

{a)  Tealr.  Auyhty,  2B.  &  B.  99. 

{b)  Bmmereon  j.Heelie,  2  Tannt. 
38. 

(e)  R,  T.  DreHt  and  Mereey  Navi- 
gation Company,  4  B.  &  C.  57 ;  S. 
C,  4  D.  &  Rj.  47. 
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IV.  Sbtattttes  relatfim  to  ^operts* 

84.  By  the  first  general  Land  Tax  Act»  38  G.  3,  a  5,  Und  tax. 
and  continued  Acts,  a  tax  is  imposed  upon  every  species  of 
real  prc^rty,  and  on  some  kinds  of  personalty.  See  Dig. 
P.  I.  tit  Land  Tax.  Tlds  tax,  as  r^ards  personalty,  is 
oontinued  by  the  3  &  4  W.  4,  c  98 ;  but  the  annual  tax  on 
offices  and  other  personal  estate  is  repealed  by  the  3  &  4  W. 
4,  c  12. 

By  the  6  A.  a  18,  provision  is  made  against  the  fraudu-  Dctth  of  cMtai 
lent  concealment  of  the  deaths  of  cestui  que  vies.     See  Dig.  ^^  ^' 
P.  I.  tit.  Estates  (Life). 

When  an  estate  is  made  a  qualification  for  office  there  is  Qaalifioation 
a  considerable  difference  observed  between  realty  and  per-  ^ 
sonalty  as  to  the  amount,  as  in  the  case  of  commissioners  of 
land-tax,  trustees  of  turnpike  roads,  commissioners  of  sewers, 
justices  of  the  peace,  members  of  Parliament,  and  formerly 
theiie  was  also  a  game  qualification.  See  the  respective 
titles^  Dig.  P.  L,  II.,  III. 

By  the  9  6.  1,  c.  7,  the  purchase  of  land  to  the  amount  Settlement,  by 
of  SOL  gives  a  right  to  a  settlement  in  a  parish,  as  by  other 
Acts  the  renting  a  tenement  or  land  to  the  value  of  lOL 
^ves  the  same  right     See  Dig.  P.  iii.  tit.  Poor. 

By  the  early  Mortmain  Acts,  corporations  were  prevented 
from  disposing  of  their  lands,  but  by  subsequent  Acts  li- 
cence is  given  to  them  to  make  such  disposition  for  particular 
purposes,  as  for  redeeming  the  land-tax,  buildiog  churches, 
or  providing  church-yards,  &a,  making  indosures,  or  ex- 
changes and  the  like;,  but  the  9  6.  2,  c.  36,  has  imjgosed  re- 
strictions on  ail  persons,  generally,  making  gifts  of  either 
lands  or  personal  estate  to  charitable  uses.  See  further, 
Dig.  P.  I.,  II.  tit.  Charities,  Church,  Common;  P.  iii. 
Mortmain,  where  also  similar  provisions  will  be  found  af- 
fecting femes  covert,  infants,  lunatics,  and  persons  having 
particular  estates. 
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The  periods  within  which  real  and  personal  properly  may 
be  recovered  by  action  or  otherwise,  is  now  particularly 
defined  by  the  21  J.  1,  c.  16,  3  &  4  W.  4,  cc.  27,  42,  and 
other  Actcf,  see  Dig.  P.  iii.  tit.  Limitations.  So,  as  to 
the  stealing  goods  and  chattels,  and  writbgs  which  may 
serve  as  evidence  of  tide  to  real  estate,  see  the  Larceny 
Act,  Dig.  P.  i.  tit  Labceny.  And  as  to  the  abduction  of 
heiresses,  or  women  generally,  for  their  property,  see  Dig. 
P.  I.  tit  Abduction. 

As  to  advowsons,  copyholds,  leases,  &c.,  see  the  respective 
titles,  past,  and  Dig.  P.  i.,  ii.,  iii.,  tit.,  Advowson,  Copy- 
holds, Distbess,  Leases,  Landlobd  and  Tenant. 
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Sbct.  I. 
$  86.  Land. 

Sect.  II. 
i  88.  Manom. 

Sbct.  III. 
$  89.  H0U8K8. 

Sect.  IV. 
i  90.  Cburcbes. 

Sect.  V. 
$  93.  Suit  at  mill. 


Sect.  VI. 
§  94.  Commons  and  waste  lands. 

Sect.  VII. 
§  96.  Woods  and  tb.ebs. 

Sect.  VIII. 
§  97.  Forests  and  chases,  &c. 

Sect.  IX. 
$  98.  Mines  and  minerals. 

Sect.  X. 
§  102.  Ways. 


Sect.  XI. 
i  104.  Water. 


§  85.  Corporeal  hereditaments  are  as  before  observed 
(see  ante,  s.  2)  matters  of  sense,  and  include  all  the  different 
parts  of  land,  in  which  according  to  thdr  several  uses  and 
natures  persons  have  acquired  distinct  rights  and  interests, 
that  are  recognised  in  law,  and  form  distinct  branches  of 
real  property.  These  may  be  considered  under  the  fol- 
lowing heads: — 1.  Land;  2.  Manors;  3.  Houses;  4. 
Chordies;  5.  Mills;  6.  Commons  and  Waste  Lands; 
7.  Woods  and  Trees;  8.  Forests,  Chases,  &c.;  9.  Mines; 
10.  Ways;  11.  Water. 

What  relates  to  tenures,  estates,  titles,  and  injuries  af- 
fecting corporeal  hereditaments  will  be  found  in' the  subse- 
quent books. 

VOL.  I.  P 
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SECTION  I. 

LAND. 
§  86.  Signifteaiion  qf  the  word  **  Land." 

I.  93ft(at  9as»«  bfi  t)e  name  of  &anlr. 

i  86.  In  Grant*,  86.  In  Devim. 

II.  I3s  \»iai  nanuM  t|f  Sbotl  totll  9000. 


§  87.  Memtaffe  or  Home. 
Cottage. 
Wood,  Sfc. 
PoTtn. 
Jdtn€9f  a^. 

Fold-eowrn, 


87.  Park,  Sfc. 
Water. 
FUhery. 

ProfiUqf  the  Land. 
Herbage,  9fe. 


Signification  of       §  86,  Land,  even  in  the  limited  sense  in  which  it  is  com- 
*<  land."  monly  used,  applies  to  all  kinds  of  grounds,  as  meadows, 

pastures,  woods,  moors,  marshes,  furze,  heath,  &c. ;  but  not 
to  rents  and  advowsons  and  such  like  things  (a);  and  in 
this  sense  it  is  taken  in  a  grant  of  land,  but  in  writs  and 
pleadings  it  is  taken  in  a  restricted  sense  for  arable  land 
only  (i).  Of  land,  therefore,  it  will  be  necessary  to  con- 
sider:— 1.  What  passes  under  the  name  of  land;  2.  By 
what  names  the  soil  will  pass. 


L  aSEtjbat  passes  bs  t|^  name  of  Uantr. 

In  granta.  By  the  grant  of  all  lands,  do  pass  arable  lands,  meadows, 

woods,  moors,  waters,  marshes,  furzes,  &c.  (c).     It  includes 
also  castles,  Jiouses  and  other  buildings  erected  thereon, 

(a)  1  Inst.  4 ;  Shep.  Tonchtt.  91.  {h)  Sillg  r.  Sillg,  1  Vent.  260. 

(c)  Perk.  sect.  114. 
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therefor^  if  a  man  grant  all  hia  lands  in  D. ^  his  houses  there     corpobbal 

pas8  (d).    S05  if  a  man  let  his  land,  open  mines  will  pass  {e) ;        hents.  ' 

but  not  such  as  are  not  open  {e)y  unless  he  let  the  land  with 

all  the  mines  in  it»and  there  are  no  open  mines(e).     So,  if  a 

man  grant  his  land,  all  the  profits  within  the  bowels  of  the 

earth  will  pass  (/);  as  mines  of  tin,  lead,  iron,  coal,  &c.  (J) ; 

BO,  water  upon  the  land,  and  fish,  and  a  piscary  (f).   So,  if  a 

man  demise  the  herbage  of  his  woods,  although  the  soil  does 

not  pass  thereby,  yet  if  he  afterwards  grant  all  his  land  in 

the  tenure  or  occupation  of  the  lessee,  the  wood  passes  (ff), 

Scs  by  grant  of  any  land  in  possession,  the  reversion  thereof 

will  pass ;  sed  secus  as  to  the  grant  of  land  in  reversion,  for 

the  land  in  possession  will  not  pass  (A).    And  in  such  grants 

respect  must  be  had  to  the  estate  of  the  grantor,  therefore 

if  a  man  seised  in  fee  of  some  lands,  have  other  lands  for  life 

or  years  only  in  a  parish,  and  grants  all  his  lands,  tenements 

and  hereditaments  in  this  parish,  and  makes  livery  of  seisin 

of  the  lands,  whereof  he  is  seised  in  fee  in  the  name  of  all 

the  rest,  no  more  will  pass  than  the  lands  whereof  he  is 

eased  in  fee,  for  otherwise  it  would  be  a  forfeiture  for  those 

lands  (<);  but  wherever  no  forfeiture  would  be  occasioned, 

leasehold  lands  held  with,  and  reputed  part  of  a  freehold 

estate,  would  pass  by  the  conveyance  of  the  freehold  by 

force  of  the  general  words,  *'all  meadows,  lands,  &c.,  to  the 

said  freehold  belon^g  or  appertaining  (A)." 

In  a  devise,  greater  latitude  is  given  to  the  construction  in  devises. 
of  the  words,  therefore,  where  one  devises  all  his  freehold 
houses  in  A.,  and  has  none  but  leasehold  houses  there,  the 
leaseholds  shall  pass ;  sed  secus  in  a  grant  (Z) ;  and  in  a  de- 
vise such  a  description  will  be  deemed  sufficient,  by  which 


(d)  2  RoU.  Abr.  57.  (/)  Day  v.  Trig,  1  P.  Wma.  286. 

\e)  AMtry  t.  Ballard,  2  Lev.  185.  See  alao  Rote  ▼.  BartM,  Cro.  Car. 

(/)  14  H.  8,  1. ;  1  Inst.  4.  292 :  Davies  v.  Gibbs,  3  P.  Wms.  26 ; 

(p)  1  Inst.  4.  b.  Knotrford  v.  Gardiner,  2  Atk.  450 ; 

(A)  lA/ord'e  ea9e,  11  Co.  47.  I>oe  ▼.   WUliame,  tup,  /  Randal  ▼. 

(f)  Shep.  Tondist.  92.  Riccardson,  1  H.  Bl.  26,  n.  a. 


(it)  Doe  T.  Wilfiame,  1  H.  Bl.  25. 
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the  Intent  of  the  devisor  may  be  coUeeted  (m) ;  if  therefore 
he  devises  all  his  real  estate,  copyhold  lands  will  pass  (n) ; 
and  money  directed  to  be  laid  out  in  land  will  pass  in  a  de- 
vise,  by  the  words  '^  all  my  lands,  tenements  and  faereditar 
ments  whatsoever  and  wheresoever  (0)."  So,  if  land  be 
granted  to  a  man,  impliedly  a  way  will  pass,  as  where  one 
acre  is  granted  in  the  midst  of  twenty,  the  grantee  may 
pass  over  the  lands  of  the  grantor  to  his  own  land  without 
being  a  trespasser  (p). 


Messuage  or 
house. 


Cott^^e. 


II.  iSif  ioj^at  names  tj^e  SbofI  tofll  pass. 

87.  By  the  grant  of  a  messuage  or  house,  the  orchard^ 
garden  and  curtilage  occupied  therewith,  will  pass  {q) ;  sed 
contra  as  to  the  garden  (r) ;  and  so,  an  acre  or  more  may 
pass  by  the  name  of  a  house(«).  So,  by  a  devise  of  a  mes- 
suage or  house,  land  will  pass  {t) ;  but  what  shall  be  stud  to 
pass  by  a  devise  is  a  question  of  intention  («) ;  and  unless  it 
clearly  appears  that  the  testator  meant  to  extend  the  word 
*^  appurtenances "  beyond  its  technical  sense,  lands  usually 
occupied  with  a  house  will  not  pass  under  a  devise  of  a 
messuage  with  the  appurtenances  (x),  particularly  if  the 
land  is  at  a  distance  (y). 

A  cottage  is  a  little  house  without  land,  and  by  that 
name  a  little  dwelling-house  without  land  will  pa8s(z);  it 


(m)  Dy.  280  b. 

(n)  2  Eq.  Ca.  Ab.  234 ;  but  see 
HMlewood  V.  Pope,  3  P.  Wins.  322. 
See  also  Xoim  y.  Stanhope,  6  T.  R. 
345;  Doey.Lucan  (Barl),  9  East, 
448. 

(o)  Roihley  v.  Ma$ter,  3  B.  C.  C. 
99. 

(j>)  F.  N.  B.  183 ;  Shep.  Touchst 
96,  (N.  B.) 

(g)  Hill  V.  Orange,  Plowd.  170 ; 
Carden  y.  Tuci,  Cro.  £1.  89 ;  S.  C, 
nom.  Chard  y.  Thick,  3  Leon.  14 ; 
Host. 5. a.,  56.b. ;  Beitiiworth'i  ea$e, 


2  Co.  32.    See  also  Br.  Feoff.  53. 

(r)  KeUw.  57  ;  Moor,  24,  pi.  82. 

(t)  1  Inst.  5.  b. 

(0  Doe  T.  Colline,  2  T.  R.  502 ; 
Doe  y.  Martin,  2  Bl.  1148. 

(«)  Oulliver  Y.  Poyntx,  2  Bl.  726; 
S.  C,  3  Wils.  141. 

(«)  Doe  Y.  Nurton,  1  B.  &  P. 
53;  Doe  y.  Lttean  (Earl),  9  East, 
448.  See  also  2  Saund.  401,  Wms. 
Ed. 

(to)  Heam  ▼.  Allen,  Cro.  Car.  57; 
S.  C,  Hatt.  85. 

(«)  Sbep.  Toochst.  91. 
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was,  however^  the  purpose  of  the  31  EHz.  to  prevent  the     coepo«bal 
practice  oi  builamg  cottages  without  land,  but  that  statute        mknts. 
is  now  repealed  (a). 

By  a  grant  of  wood  it  is  said  that  the  land  passes  (b).  In  Wood,  &c. 
WhzUier  v.  Paslow  (c)  it  was  held  that  by  an  exception  in 
a  lease  of  "  all  woods,  underwoods,  coppices,  and  hedge- 
rows," the  soil  itself  is  excepted,  but  by  an  exception  of 
"  all  timber  trees,"  no  soil  is  excepted  but  that  in  which 
they  grow ;  and  in  Pmcanib  v.  Thomas  (d)  a  sale  of  "  all 
saleable  underwoods  growing  "  does  not  pass  the  soiL 

The  word  "  farm"  properly  signifies  a  capital  or  principal  Farm, 
messuage,  and  a  great  quantity  of  demesnes  thereto  be- 
longing, and  by  that  name  houses,  lands  and  tenements 
might  pass  {e)\  but  in  its  modem  acceptation,  it  is  taken  for 
that  which  is  held  by  a  person  standing  in  the  relation  of 
tenant  to  a  landlord (^);  and  the  word  ^^farm"  in  a  will  is 
sufficient  to  pass  a  leasehold  estate,  if  it  appear  to  have 
been  the  testator's  intention  that  it  should  so  pass  (A).  So, 
by  the  grant  of  all  farms,  leases  for  years  may  pass  (t). 

By  the  name  of  mines  or  minenJs  of  lead  &c.  the  land  Mines,  &c. 
itself  shall  pass  in  a  grant  if  liyery  be  made,  and  it  might 
formerly  be  recovered  in  an  assize  (k) ;  but  see  3  &  4  W.  4, 
c  27,  abolishing  these  real  actions,  Dig.  P.  iil  tit.  Limita- 
tions; and  so,  by  the  grant  of  a  fold-course,  it  is  stdd  that  Fold-course. 
lands  and  tenements  may  pass  (A). 

So,  if  a  man  have  a  forest,  park,  chase  or  warren  in  his  Purk,  &c 
own  ground,  and  he  grant  the  same,  hereby  not  only  the 
privilege,  but  the  land  itself  passes  (k) ;  but  if  the  ground 
be  another's,  or  if  it  be  his  own,  and  the  grant  be  only  of 
the  game  &c.  the  soil  itself  will  not  pass  (A). 

If  a  man  grants  aquam  suam  the  soil  shall  not  pass,  but  Water. 

(a)  See  Dig.  P.  i.  tit  Cottages.  {g)  Lane  v.  Stanhope  {Lord),  6 

{b)  1  Inst.  4.  b. ;  Ives  and  Syme'e  T.  R.  353. 

ffafe,5Co.ll:biit8eeBro.Granto,l67.  (A)   lb. ;  see  also  Doe  ▼.  Lucan 

(c)  Cro.  Jac.  487.  {Eart),  eup, 

{d)  Id.  524.  (f)  Bro.  GranU,  135. 

(e)  Plowd.  195  ;  1  Inst.  5.  a.  (Ar)  1  Inst.  6.  a. 
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COBPOBSAL 

HBBEDITA- 

IfBNTS. 


Fiflhery. 


Profits  of  the 
land. 


Herbage,  &c. 


the  piscary  only  (/);  but  by  the  name  of  a  pool  or  pit  the 
water  and  land  will  both  pass  (m).  Whether  by  the  grant 
of  a  several  fishery  the  land  passes  is  not  quite  settled  (n). 
Lord  Coke  lays  it  down,  that  it  does  not  pass(o);  but 
others  maintain  that  one  having  a  several  fishery  must  be 
owner  of  the  soil  (p).  In  Partheriche  v.  Mason  {q\  It  was 
held,  that  where  a  man  has'  a  several  fishery,  the  presimip- 
tion  is  that  he  is  owner  of  the  soiL  As  to  the  right  of  fishery, 
which  is  an  incorporeal  hereditament,  seeposty  §  304. 

By  a  grant  of  the  profits  of  the  soil  the  land  will  pass,  as, 
if  a  man  grant  all  his  meadows  or  all  his  pastures,  the  land 
passes,  for  what  is  land  but  the  profits  thereof  (r)  ?  But  as 
to  what  was  formerly  understood  by  the  vesture  of  the  land, 
see  Keilw.  48 ;  4  Leon.  43 ;  Palm,  174 ;  Ow.  37.  On  the 
other  hand,  if  a  man  grant  the  herbage  of  the  land,  the 
land  itself  will  not  pass;  because  the  grantee  has  only  a 
particular  right  in  the  land  and  shall  not  have  the  houses, 
trees,  mines  and  other  real  ihlngs(«);  so,  if  a  man  grant  a 
liberty  to  dig  turves,  the  land  shall  not  pass  (t). 


(0  1  Inst.  4.  b.  I  Day.  55. 

(m)  1  Inst.  5.  a. 

(»)  Kinmralty  v.  Otye,  1  Doogl. 
56. 

(o)  1  Inst.  4.  b. 

(p)  Bro.  Tresp. pi. 426 ;  Smiths. 
Kemp,  2  Salk.  637 ;  S.  C,  4  Mod. 


186;  S.  CCarth.  285. 

{q)  2  Chitt.  658. 

(r)  2  Piowd.  169 ;  1  Inst.  4.  a. 

(«)  Moor,  355,  pL  483. 

(0  Plowd.  541 ;  fn^ft  v.  Mack- 
reih,  3  Burr.  1826 ;  Croi^  v.  Wadi- 
worth,  6  East,  606. 
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MENTS. 


SECTION  11. 

MANORS. 

$  88.  Definition.  I   $  88.  Whatpanei  under  the  Word, 

Reputed  Manor.  I  Advotteon. 

Manor  cannot  be  divided.  I  Lande, 


§  88.  A  manor  is  a  tract  of  land  ori^nally  granted  by  the  Definition, 
king  to  a  person  of  rank,  part  of  which  was  given  by  the 
grantee  to  his  followers,  and  the  rest  he  retained  under  the 
name  of  his  demesnes,  and  that  which  remained  unculti- 
vated was  called  the  lord's  waste  and  served  for  public 
roads  and  for  common  of  pasture  for  the  lord  and  his 
tenants. 

A  manor  consists  of  demesnes  and  services;  whenever  the 
demesnes  are  severed  from  the  manor,  or  the  services  be- 
come extinct,  then  the  manor  itself  is  destroyed  (u)  ,*  but 
although  many  manors  have  been  thus  destroyed,  yet  they 
continue  to  be  called  manors,  and  a  reputed  manor  will  {Reputed 
paas  in  a  conveyance  by  the  word  " manor  "  (ar).  And  it  is  manor, 
not  necessary  to  prove  a  manor  to  be  a  continuing  manor 
for  all  purposes  (y)b 

Manors  were  formerly  called  baronies,  and  are  still  called 
lordships,  and  each  lord  or  baron  was  empowered  to  hold  a 
court  called  a  court-baron,  which  was  an  inseparable  ingre- 
dient of  every  manor ;  and  if  the  number  of  suitors  should 
prove  not  sufficient  to  make  a  jury  or  homage,  that  is  two 
tenants  at  the  least,  the  manor  itself  is  lost  {z). 

(u)  Ffneh'a  ease,  6  Co.  64.  v.  Smith,  2  Price,  104;  Curzon  y. Lo- 
is) FineVe  ease,  eup.t  Thinne  v.  »««*f  5  E«p.  60 ;  Steel  v.  Priehet,  2 

Thnme,  1   Sid.  190;  S.  C,  1  Lev.  Stark.  466. 

28.  W  Perk.  sect.  670 ;  Co.  Cop.  s. 

(y)  Soane   t.  Ireland,  10  East,  31.    And  see  Scriven  on  Copyholds, 

259.  See  also  Calth.  Read.  13;  Smith  and  Watkins  on  Copyholdf . 
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It  is  a  settled  mle^  that  a  manor  cannot  be  granted  at 
this  day,  a  manor  therefore  cannot  be  divided  by  the  act  of 
the  partj^  for  that  would  be  to  create  a  new  manor  (a). 
And  although  a  manor  may  not  be  divided  by  the  act  of 
the  partj^  yet  it  may  by  act  of  law^  if  therefore  upon  a 
partition  between  parceners,  parcels  of  the  demesnes  and 
sendees  are  allotted  to  each,  each  hath  a  manor,  being  in 
by  act  of  law  {b) ;  but  otherwise  joint-tenants,  co-parceners 
and  tenants  in  common  fall  within  the  rule  that  a  manor 
cannot  be  divided  by  act  of  the  party  (J). 

Whatever  before  the  Statute  of  Frauds  might  pass  by 
livery  of  seisin,  either  in  deed  or  in  law,  might  pass  without 
deed  (c) ;  therefore  not  only  the  rents  and  services,  parcel 
of  the  manor,  might  with  tlie  demesnes,  as  the  principal  and 
more  worthy,  pass  by  livery  without  deed,  but  all  things 
regardant,  appendant  and  appurtenant  to  the  manor,  as  in- 
cidents or  adjuncts  to  the  same,  might,  together  with  the 
manor,  pass  without  deed  (e).  But  things  which  are  not 
parcel  of  the  manor,  will  not  pass  by  the  grant  of  a  manor, 
and  therefore  if  one  have  a  manor,  and  after  purchase  a 
warren  to  it,  and  then  grant  away  the  manor,  ihe  warren 
will  not  pass  thereby ;  and  yet  if  by  the  union  time  out  of 
mind  they  have  gotten  the  reputation  of  appendancy,  per- 
haps by  the  grant  of  the  manor,  cum  perthienius,  these 
things  may  pass  {d). 

By  the  grant  of  a  manor  also  divers  towns  may  pass;  so, 
an  honor  may  pass  by  this  name,  and  so  also  a  castle  and  a 


(a)  Acton**  ewe,  Dy.  288  ;  Mw' 
rel  y.  Smith,  4  Co.  24  ;  S.  C,  Cro. 
El.  252 ;  Melwich  v.  Luter,  4  Co. 
266;  S.  C,  Cro.  £1.  103;  BriffAt 
y.  Forth,  Cro.  El.  442;  Finch* t 
coie,  tvp.;  Mabie*9ca$e,'Winch,237 ; 
Lord  North  and  Lady  Daere,  Cary, 
25 ;  Broumy.  Goldsmith,  Moor,  876; 
S.  C.  1  Brownl.  175;  S.  C,  Hob. 
108 ;  Wheeler  t.  Twogood,  1  Leon. 
118;  Lemon  t.  Blachwell,  Skinn. 
191 ;  R,  y.  Buceleuch  {Dueheee),  6 


Mod.  151 ;  but  see  Kttch,  7 ;  Harrit 
T.  Haies,  Cro.  El.  19;  Morrit  t. 
8mUh,  Cro.  El.  39 ;  S.  C,  Ow.  138; 
8.  C,  nom.  Marehe  and  Smith** 
ea$e,  I  Leon.  26;  Denny't  ease,  2 
Leon.  290 ;  Neale  t.  Jackeon,  4  Co. 
26,  where  this  rule  is  qualified. 

(b)  Marahe  and  Smith*9  eaee,  1 
Leon.  26. 

(c)  1  Inat.  121.b. 

Id)  Plowd.  54;  1  Inst.  5.  a. 
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hundred,  and  one  manor  also,  that  is  parcel  of  another,  may     corporeal 

^  .      ,  •'  nSRBDITA- 

pass  by  the  grant  of  that  manor,  whereof  it  is  parcel  So,  Miyrg. 
on  the  otijer  hand  by  the  grant  of  an  honor,  may  pass  one 
or  more  seignories,  manors  and  divers  other  lands ;  and  so  a 
castle  may  contain  one  or  more  manors  (e) ;  but  by  a  castle 
most  commonly  is  signified  no  more  than  the  house  or  build- 
ing and  the  parcel  of  ground  inclosed,  wherein  it  stands. 

By  the  17  K  2.  c&  PrcBrogatha  Regis  (see  Dig.  P.  n.  tit.  AdTowion. 
Adyowson)  the  Queen's  grant  of  a  manor  will  not  pass  an 
advowson  appendant,  without  express  mention  of  it;  but 
where  the  King  granted  a  manor  with  all  its  appurtenances, 
as  fully  as  the  same  came  to  and  were  possessed  by  him,  an 
advowson  appendant  to  the  manor  was  held  to  pass  (/);  and 
the  grant  of  a  manor  with  advowsons  &c.  thereunto  belong- 
ing, was  held  not*  to  extend  to  an  advowson  severed  in 
ancient  times,  though  it  was  appendant  three  hundred  years 
ago  (^).  If  a  man  seised  of  a  manor  in  D.,  devises  all  his  Land^. 
lands  and  hereditaments  in  D.,  the  manor,  being  an  here- 
Sitament,  shall  pass  (A);  but  if  he  has  lands  in  D.,  not 
parcel  of  the  manor,  it  seems  doubtful  whether  the  manor 
would  pass  by  a  devise  of  "  all  his  lands  "  there  (A). 


SECTION  m. 


HOUSES. 


§  89.  How  a  Houn  u  protected. 
In  Execution  of  Proceee. 
What  U  Burglary . 
Statutory  Provisions  relating 

to  House*, 
What  included  in  a  Messuage, 


$89.  Outhouses, 

Yards  and  Courts, 

Curtilage, 

Gardens  and  Orchards, 

Waste, 


§  89.  As  to  what  land  passes  under  the  name  of  a  house  How  home  ia 
or  messuage,  see  ante,  §  87.   A  house  is  so  far  protected  by 

(e)  Plowd.  54 ;  1  Inst.  5.  a.  (A)  Hazletcood  v.  Pope,  3  P.  Wms. 

(/)  Whistler's  case,  10  Co.  63.  a.      322. 
{g)  R,Y,Durham  {Bp,),  Com.  361. 
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coRFORBAt     law,  that  in  the  execution  of  civil  process,  the  officer  cannot 

MEyTs.       justify  the  breaking  open  an  outer  door  or  window  (t),  but 

In  execution  of  ^^  D^J  break  open  inner  doors  (A).     This  privilege,  how- 

proocM.  g^^j.^  extends  only  to  the  house  of  the  party  himself^  not  to 

the  house  of  a  stranger  to  which  he  has  fled(/).     So,  if  the 

officer  be  locked  in,  he  may  justify  breaking  out  {m).     So, 

if  the  party  escape,  after  having  been  l^ally  arrested,  the 

officer  may,  upon  fresh  suit,  break  open  even  the  outer 

door,  in  order  to  retake  him  (n). 

WhatifllMirg.        To  Constitute  a  burglary  or  breaking  into  a  house,  it 

^*  must  be  the  dwelling  or  regular  residence  of  the  owner  (ci), 

therefore  a  set  of  chambers  in  an  inn  of  court  or  college  is 

deemed  a  distinct  dwelling-house  for  this  purpose  {p);  so, 

even  a  loft,  over  a  stable  used  as  the  abode  of  a  coachman, 

may  be  burglariously  entered  {q) ;  but  l)urglary  cannot  be 

committed  in  a  tent  or  booth  at  a  &ir.    See  further  1  Chitt. 

Bum's  Just.,  534  et  seq.;  also  Dig.  P.  i.  tit  Labcent; 

Statntorj  pro     and  also,  as  to  setting  fire  to  houses,  Dig.  P.  i.  tit.  Mali- 

toTonses.  *"^  cious  INJURIES;  as  to  destroying  houses  in  riots.  Dig.  P.  i., 

II.  tit.  Hundred  ;  also  as  to  what  constitutes  keeping  house 

or  departing  therefrom  under  the  bankrupt  kws.  Dig.  P.  i. 

JL  tit.  Bankrupt  ;  as  to  the  provisions  for  regulating  the 

building  of  houses,  and  the  law  respecting  party-walls,  see 

Dig.  P.  iL  tit.  BuiLDiNO,  also  the  last  Building  Act,  7  &  8 

Vict  c  84. 

What  inclnded        A  messuage  was  formerly  thought  to  include  more  than  a 

hou8e(r),  but  tiiis  is  now  overruled  (*) ;  but  any  prescriptive 

claim  in  respect  of  a  messuage  must  be  made  in  respect  of 

an  andent  messuage  (t). 

(f)  Post.  319.  (p)  1  Hale.  556 ;  1  Hawk.  c.  38, 

(k)  Lee  v.  Gamelf  Cowp.  1.  s.  11. 

(/)  5  Co.  93.  (g)  R.  v.  T\imer,  1  Leach,  305. 

(m)  2  Hawk.  P.  C,  c.  14,  a.  11 ;  (r)  Keilw.  57. 

1  East,  P.  C,  c.  5,  8.  87.  {»)  Doe  v.  CoUine,  2  T.  R.  498. 

(n)  Genner  v.  Sparkee,  1  Salk.  79;  See  §  87. 
1  Hale,  459 ;  2  Hawk.  »up.  (i)  Dunatan  v.  TYerider,  5  T.  R. 

(o)  Fuller's  eaee,  2  East,  P.  C.  2 ;  Siott  ▼.  Stott,  16  East,  343.  And 

498.  see  further,  poet,  §  459. 


in  a  messuage. 
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A  messuage  or  manuon  includes  not  only  the  dwelling-     corporkal 
house,  but  also  all  outhouses,  as  bams,  stables,  cowhouses,        msnts.  * 


and  dairyhouse,  if  they  be  parcel  of  the  mansion,  although  Outhouses, 
they  be  not  imder  the  same  roof  or  lying  contiguous  to  it  (u) ; 
and  the  conveyance  or  demise  of  a  messuage  passes  all  under 
the  same  roof,  unless,  at  the  date  of  the  instrument,  some 
part  had  been  separated  by  a  partition,  and  not  occupied 
with  the  messuage  for  many  years  (v) ;  and  so  a  conveyance 
of  a  messuage  "  with  the  appurtenances"  will  pass  fixtures 
usually  removable,  unless  they  be  parted  therefrom  before 
the  execution  of  the  deed(ar).  But  by  the  7  &  8  G.  4,  c- 
29,  8.  13,  no  building  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  the  purpose 
of  burglary,  or  for  any  of  the  purposes  aforesaid,  unless 
there  be  a  commimication  between  such  building  and  dwell- 
ing-house, either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  one  to  the  other.  The  term 
''  outhouse "  may  be  applied  to  a  school-room,  separated 
from  the  dwelling-house  by  a  narrow  passage  (y).  And  be- 
fore the  above-mentioned  Act  it  was  held  applicable  to  a 
dairyhouse  or  mill-house,  if  connected  with  the  dwelling- 
house  {zy  Outhouses  are  mentioned  in  the  Larceny  Act  (a), 
and  also  in  the  Vagrant  Act,  where  it  is  provided  that  any 
person  found  lodging  in  any  bam  or  outhouse,  &c.,  with- 
out giving  a  satisfactory  account  of  himself,  shall  be  deemed 
a  rc^e  and  vagabond.  An  open  building  standing  out  of 
the  sight  of  the  dwelling-house  has  been  held  not  to  be  an 
outhouse  within  the  Larceny  Act(&);  so,  not  a  cart-hovel 
standing  in  a  field  away  from  other  buildings  {c) ;  so,  it 
seems  a  mill  was  not  deemed  an  outhouse  before  that 


(«)  1  Hale,  558,  559.  (jr)  3  Inst.  67. 

(v)  2  Stark.  508.  (a)  See  Dig.  P.  i.  tit.  Labcbnt. 

{»)  2  B.  &  C.  76.    See  onte,  %  19.  (6)  R.  v.  EllUon,  1  M.  C.  C.  336. 

(y)  R.  &  R.  C.  C.  295.  (c)  R.  ▼.  Parroi,  6  C.  fie  P.  402. 
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act({f).     Outhouses  are  also  expressly  protected,  by  the  7 
&  8  G.  4,  c.  31,  from  destruction  by  rioters  (e). 

Yards  and  courts  commonly  contiguous  to  houses,  and 
going  with  them  as  appurtenances,  are,  if  inclosed,  protected 
by  the  above-mentioned  Vagrant  Act,  and  in  the  Highway 
Act  they  are  also  mentioned  as  places  not  to  be  taken  for 
the  widening  of  any  highway  (/).  K  a  yard  is  common  to 
several  houses,  let  to  different  tenants,  the  possession  thereof 
belongs  to  the  landlord  subject  only  to  a  right  of  way  in 
such  tenants  (^).  An  area,  like  a  yard,  is  provided  for  in 
the  Vagrant  Act ;  and  stealing  from  an  area  is  felony  under 
the  Larceny  Act,  but  breaking  into  an  area  was  not  burg- 
lary at  common  law  (A).  Curtilages  are  court-yards,  or 
back  sides  or  pieces  of  ground  lying  near  to  and  included 
within  the  same  fence  as  the  dwelling-house,  which^  it 
seems,  may  be  sufficiently  large  to  allow  cattle  to  be  levant 
and  couchant  therein,  and  therefore  that  a  person  may  pre- 
scribe for  common  appurtenant  in  respect  of  a  house  and 
a  curtilage(t).  As  to  the  claim  of  an  easement  to  let  water 
flow  into  the  back  side  of  another  person's  house  see  Rey- 
nolds  V.  Clarke  (k) ;  also  post,  §  418 ;  and  as  to  nuisances 
generally,  see  post,  Injubies  to  Thinos  Beal. 

A  garden  is  parcel  of  a  house  and  passes  with  it  (f);  so, 
by  the  grant  of  a  messuage  or  house,  the  orchard,  garden 
and  curtilage  pass  without  the  word  '*  appurtenances  "  (m). 
By  the  Larceny  Act  stealing  any  plant,  root,  &c  growing 
in  any  garden,  orchard,  nursery-ground,  hot-house,  green- 
house or  conservatory,  is  a  felony  if  a  second  offence,  and 


{d)  2  East,  P.  C.  1020;  1  Leadi,  322. 
49.  (0  Seholet  r.  Hargrtavet,  5  T.  R. 

(e)  See  Dig.  P.  i.,  ii.  tit.  Hun-  46.    And  tee  Bmerton  y.  Selby,  2 

DBBD.  Ld.  Raym.  1015  ;  S.  C,  1  Salk.  169. 

(/)  See  Dig.  P.  II.  tit.   High-  (*)  2  Lord  Raym.  1399. 

WAYS.  (l)  Br.  FeofffD.de Terre,  53;  Bet' 

(S)  Herbert  ▼.  Thomtu,  1  Gale,  iieworth'i  eaee,  2  Co.  32. 
53.  (m)  Plowd.  171 ;  1  Inat  5.  b. ;  56. 

(A)  R.  ▼.  Daoie,  R.  &  R.  C.  C.  a.  b.    See  tuUe,  §  87. 
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punisbable  as  larceny.     By  the  Malicious  Injuries  Act  any  corporeal 

V                                 /»                                1                                                    1.  HERRDITA- 

mjuiy  to  the  extent  of  one  pound  to  any  tree,  sapling  or  mbnts. 


shrub  growing  in  any  park^  pleasure*ground,  garden,  orchard 
or  ayenue,  or  in  any  ground  belonging  to  any  dwelling-house, 
is  made  felony,  and  punishable  with  transportation  for  seyen 
years.  And  the  destroying  or  damaging  any  plant  &c.  grow- 
ing in  any  garden  &c.  (see  supra)  is  made  punishable  by  a 
forfeiture  of  j£20  or  six  calendar  months'  imprisonment. 
By  the  Highway  and  Turnpike  Acts  provisions  are  made 
in  fayour  of  gardens  and  orchards  as  in  the  case  of  yards  (n). 

A  tenant  is  not  at  liberty  to  plough  up  strawberry  beds  Waste, 
in  a  garden  being  an  injury  to  the  inheritance,  although 
such  things  may  be  appraised  and  paid  for  as  between  out- 
going and  incoming  tenants  (o),  but  he  may  remove  trees 
growing  in  a  nursery-ground  in  the  necessary  course  of  his 
trade ;  see  further,  past.  Waste. 


SECTION  IV. 
churches. 


1 90.  Whai  eomprekenied  under  the 

Word  "  CAureh." 

"  CkaneeL" 

Property  in  Pewe, 
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§  90.  The  word  **  church,"  with  the  rights  thereto  belong*  Wbat  oompre- 
ing,  include  the  glebe,  parsonage,  and  tithes;  the  right  of  th" f^rd''***' 
presentation  to  which,  called  an  advowson,  is  an  incorporeal  "  church." 
hereditament  (p). 

(n)  See  Dig.  P.  iii.  tit.  High.  (p)  Sot  poet,  $  117;  also  Dig.  P. 

WATS.  i.i  II.,  III.  tit.  Advowson,  Bins- 

(o)  Wetherelly,  Howette,  I  Camp,  ficb,  Pksbbntation. 
227. 
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A  church  is  otherwise  called  a  benefice,  which  is  either  a 
rectory  or  a  vicarage.  By  the  grant  of  a  rectory  or  par- 
sonage will  pass  the  house,  the  glebe,  the  tithes  and  offer- 
ings belonging  to  it;  and  by  the  grant  of  a  vicarage  will 
pass  as  much  as  belongs  unto  it,  as  the  vicarage-house,  &c.(^). 

After  presentation,  the  freehold  is  in  the  parson,  and  he 
may  maintain  ejectment  for  recovery  of  the  8ame(r).  So, 
no  one  may  preach  in  his  pulpit  without  his  consent  («). 
So,  if  the  walls,  windows,  or  doors,  or  any  part  of  the  free- 
hold of  the  church,  is  injured  by  any  person,  the  incumbent 
of  the  rectory  may  have  his  action  for  the  damages(f); 
but  while  the  church  is  in  his  hands,  he  has  it  under  certun 
regulations  and  restrictions  (u).  Therefore  he  cannot  alie- 
nate any  part  of  the  chancel  so  as  to  deprive  his  successors 
of  their  power  over  it  (x).  So,  in  the  case  of  Cawen  and 
Pym  (y),  it  was  held,  that  albeit  the  freehold  of  the  church 
be  in  the  parson,  yet  if  the  lord  of  a  manor  or  any  other  has 
a  house  in  a  parish,  and  he  and  all  those  whose  estate  he 
has  in  the  mansion,  has  had  a  seat  in  an  aisle  of  the  church 
for  him  and  his  family  only,  and  has  repaired  it  at  his  pro- 
per charges,  the  seat  therein  shall  be  deemed  his  frank  tei](p-  * 
ment ;  and  so,  in  Francis  and  Ley  (z)  the  repairing  an  idsle 
in  a  church  and  the  using  to  sit  therein  was  held  to  make 
this  proper  and  peculiar  to  his  house,  and  he  could  not  be 
displaced ;  but  the  constant  sitting  and  burying  there  with- 
out using  to  repair  it,  gains  no  peculiar  property  (a). 

There  can  be  no  property  in  pews;  the  ordinary  may 
grant  a  pew  to  a  particular  person  while  he  resides  in  the 
parish,  or  there  may  be  a  prescription  by  which  a  faculty  is 
presumed  (b).   Non-parishioners,  whether  extra-parochial  or 


(q)  Br.  Grant.  86;  Shep.  Tonchst. 
93. 

(r)  Doe  y.  Fleieherj  8  B.  &  C.  25. 

(s)  Turton  v.  Reiffnoldi,  12  Mod. 
433. 

(0  Wati.  01.  L.C.39. 

(«)  Cl\t^ord  ▼.  WiekMt  1  B.  &  A. 
498. 


(*)  lb.  507. 

(y)  3  Inst.  202. 

(t)  3  Cro.  Jac.  366. 

(a)  2  Co.  105. 

{b)  Barrow  v.  Kien,  1  Sid.  361; 
Hawkim  t.  Coleman,  3  Phill.  16. 
See  alao  Blake  v.  Elsbome,  3  Hagg. 
733;  Fuller  Y.  Lane,  2  Add.  425; 
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leading  in  another  parish,  have  no  such  rights ;  so  soon  as  an  corpor  bal 
occupier  of  a  pew  ceases  to  be  a  parishioner,  his  right  to  the  ments.  ' 
pew  ceases  (c);  although  it  should  seem,  that  even  a  non- 
parishioner  may  daim  an  aisle  or  a  chancel  by  prescrip- 
tion (<f),  but  he  must  have  such  right  as  appurtenant  to  a  Most  be  ap- 
house,  although  the  house  be  out  of  the  pari8h(4  K  a  go^"**^* 
pew  is  rightly  i^purtenant,  the  occupancy  of  it  must  pass 
with  the  house,  and  individuals  cannot,  by  contract  between 
themselyes,  defeat  the  general  right  of  the  parish  (/).  A 
prescriptive  right  cannot  be  exercised  by  a  transfer  to  a 
non-parishioner  (/),  but  a  right  to  a  faculty  pew  may  be 
apportioned,  if  the  house  be  divided  into  two  {g\  and  where 
the  prescription  is  interrupted  a  jury  is  not  bound  to  pre- 
flome  a  &culty  from  long  undisturbed  possession  (A) ;  and 
reparation  from  time  to  time  is  necessary  to  be  pleaded  and 
proved  in  order  to  make  out  a  prescriptive  right  to  a  pew  (e); 
but  lining  and  putting  new  cushions  is  however  not  a  suffi- 
cient reparation  (A).  The  parson  or  rector  impropriate  is 
entitled  to  the  chief  seat  (/),  and  the  vicar  may  by  prescrip- 
tion claim  a  seat  in  the  chancel  (m).  As  to  the  regulation 
of  pews  under  the  New  Church  Building  Acts,  see  Dig. 
P.  II.  tit.  Church  (Pews).  As  to  a  right  to  a  pew  as  an 
easement,  eeepost^  §  481  et  seq. 

By  the  canon  law,  the  repair  of  the  church  belongs  to  Repair  of  the 
the  rector,  but  by  the  oonunon  law  it  belongs  to  the  pa- 
rishioners (n);  but  generally  the  parson  is  bound  to  repair 
the  chancel  (0);   so,  impropriators  are  bound  of  common 


Walter  t.  Sumner,  1  Consist.  317  ;  (A)  3  Man.  &  Rj.  389. 

PHtman  v.  Bridger,  1  Phill.  323;  (Q  3  Add.  6. 

nawkmw  T.  Cwnpiegno,  3  Phill.  U.  \k)  3  PhiU.  331. 

(c)  Byerlef  y.  Winder,  3  B.  &  C.  (0  Hall  and  Bllie,  Noy,  153. 

19 ;  S.  C,  7  D.  &  R.  564.  (m)  Johns.  242,  243. 

(iQ  P^ler  y.  Lane,  $up.  (n)  Ball  y.  Cro99,  1  Salk.  164  { 

(e)  Lontier  y.  Haywood,  1  Hagg.  1  Holt,  138. 

294 ;  S.  C,  1  Y.  &  J.  583.  (o)  P«i»cy.  Prowee,  1  Ld.  Raym. 

(/)  2  Consist.  319.  59;  S.  C,  nom.  Pierce  y.  Prowse, 

is)  Harrii  y.  Drewe,  2  B.  &  Ad.  1  SaLk.  164  ;  S.  C,  Carth.  360. 
164. 
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coRPORBAL     right  to  repair  the  chanoek  {p);  and  it  seeniB  that  they  are 
ifBNTs.       compellable  by  the  sequestration  of  the  Spiritual  Court  (;)• 
Where  there  is  a  rector  and  a  vicar^  it  is  said  they  shall 
contribute  (r).  As  to  the  repairing  and  building  of  diurches 
under  the  Church  Building  Acts,  see  Dig.  P.  n.  tit.  Church 
Statatory  pro-    BuiLDiNG;  SCO  also  as  to  the  breaking  into  and  stealing 
charcho!  fro™  churches  Dig.  P.  I.  tit.  Larceny  ;  as  to  setting  fire 

to  churches,  Id.  P.  i.  tit.  Malicious  Injuries;  as  to  de- 
stroying churches  in  a  riot»  Id.  P.  ni.  tit.  Hundred  ;  as  to 
levying  church  rates.  Id.  P.  iii.  tit.  Bates;  as  to  exempt- 
ing churches  from  rates  3  &  4  W.  4,  c  30. 

Freehold  in  the  91.  By  the  common  law  the  rector  has  the  freehold  in 
^  the  churchyard,  subject  to  the  rights  of  the  parishioners  to 

be  buried  there,  and  he  may  bring  an  action  of  trespass,  if 
his  right  be  inyaded(«);  so,  tiie  trees  and  the  grass  belong 
to  him,  and  if  cut  down,  the  incumbent  may  bring  his 
action,  and  this  is  not  triable  in  the  Spiritual  Court  (^) ;  so, 
the  lessee  of  the  incumbent,  if  the  churchyard  be  let,  may 
bring  his  action,  the  soil  and  freehold  being  in  tiie  incum- 
bent (tf ),  although,  where  there  is  both  a  rector  and  a  yicar, 
it  seems  doubtful  to  whom  tiie  trees  belong  (x).  And  such 
freehold  is  said  to  be  in  him  for  public  purposes,  and  not 

Right  of  burial,  for  private  emolument  (y);  therefore  altiiough  a  dergyman 
cannot  be  compelled  to  bury  th6  corpse  of  any  person, 
tiiough  a  parishioner,  in  any  particular  vault  or  otiier  parti- 
cular part  of  the  churchyard  (z),  yet  he  cannot  grant  the  ex- 
clusive use  of  a  vault — only  leave  to  bury  tiiere  in  each 
particular  instance  (a) ;  so,  no  man  can  make  a  private  door 
into  the  churchyard  without  the  consent  of  the  minister 
whose  freehold  tiie  church  is,  and  a  faculty  also  from  the 

(j9)  Gibs.  199.  {x)  lindw.  267. 

Iq)  WatB.  CL  L.  c.  39.  (y)  Bfytm  t.  WkUtler,  8  B.  &  C. 

(r)  Lindw.  253.  293 ;  S.  C,  2  Man.  &  Rj.  330. 

(9)  1  Curteii,  260.  (z)  Bs  pnrU  Blaekmore,  1  B.  & 

(V)  Hilliard  y.  J^erwn,  1  Lord      Ad.  122. 

Raym.  212 ;  Br.  Abr.  <•  TYeap,*'  210.  (a)  Aryan  y.  Wkuiier,  wp, 
(u)  2  RoU.  Abr.  337. 
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bishop  (b).     So,  no  one  can  build  on  a  churchyard  without  corpomal 

1  •                               /    V                                                                            M                  1  HBRBDITA- 

hiB  consent  (c) ;  yet  a  man  may  prescnbe  to  nave  a  way  MKNTa. 


through  a  church  or  churchyard  (d). 

A  rector  may  cut  down  timber  ffrowing  in  the  church-  Trees,  &c.,  iq 
,«,.-r.i  &--&  the  church- 

yard for  the  repair  of  the  parsonage  house  or  the  chancel,  yard. 

bat  not  for  any  common  purpose,  and  this  he  may  be  jus- 
tified in  doing  under  the  35  E.  1  (e) ;  so,  he  may  cut  down 
limber  for  repairing  any  old  pews  that  belong  to  the 
rectory  (tf). 

The  churchwardens  are  by  virtue  of  their  office  to  see 
that  the  footpaths  are  kept  in  proper  order,  and  the  fences 
in  repair  (y*);  and  it  seems  that  by  custom  the  parishioners 
are  bound  to  make  the  repairs  (^) ;  yet  if  the  owner  of  lands 
adjoining  to  the  churchyard  have  used,  time  out  of  mind, 
to  repair  so  much  of  the  fence  thereof  as  adjoineth  to  their 
ground,  such  custom  is  a  good  custom,  and  the  church- 
wardens have  an  action  at  common  law  for  the  same  (A). 
As  to  the  repair  of  the  churchyard  under  the  statute 
35  Ed.  1,  see  Dig.  P.  if.  tit.  Church  (Churchyards), 
and  the  statute  against  converting  lands  into  churchyards, 
P.  III.  tit.  Mortmain. 

92.  After  induction  the  freehold  of  the  glebe  is  in  the  Interest  in  the 
parson  (i) ;  yet  he  may  not  alienate  the  same  (A),  otherwise  ^  ^ 
than  he  is  authorized  so  to  do  by  the  17  G.  3,  c.  21,  and 
other  Acts  empowering  the  incumbent  under  certain  restrict 
tiona  to  mortgage  the  glebe  for  the  purpose  of  making  par- 
sonages (/);  or  to  sell  or  exchange  the  glebe  lands  for  par- 
ticular purposes  (m) ;   so,  an  incumbent  may  not  commit 

{b)  Degge,  Par.  L.  88,  89.  (A)  2  RoU.  Abr.  287 ;  Gibs.  194. 

(c)  8L  George* if  Hanover  Square  (t)  Gibs.  661. 

{Rector,  Sfc,)  ▼.  Sieuart,  2  Str.  1 126.  (k)  Lind.  149. 

{d)  2  RoU.  Abr.  265.  (0  See  Dig.  P.  ii.  tit.  Bbnbficbs. 

(e)  Straehy  v.  Franeitf  2  Atk.  (m)  Id.  P.  i.  ii.  iii.  tit  Church, 

217.  Inclosubb,   Land-Taz    Redbmp- 

(/)  1  Curteis,  621.  tion,  Lbasbs,  &c. 

(jf)  2  Inst.  489. 
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waste  by  cutdng  down  tiee8(n);  but  tbe  dig^ng  in  glebe 
lands  has  been  held  not  to  be  waste  (o). 

Glebe  lands  in  the  hands  of  the  parson  shall  not  pay 
tithes  to  the  Ticar,  thou^  endowed  generally  of  the  tithe 
of  all  lands  in  the  parish;  nor  bmg  in  the  hands  of  the 
vicar  shall  they  pay  tithe  to  the  parson,  it  bdng  a  role 
in  the  canon  law  that  the  church  shall  not  pay  tithe  to  the 
church  (p). 

By  the  28  BL  8,  c  11,  s.  6,  it  is  provided  that  if  the 
incumbent  die,  after  having  manured  and  sown  the  glebe 
land,  he  may  bequeath  the  profits  of  the  com  growing 
thereon ;  but  if  his  successor  be  inducted  before  severance 
thereof,  he  shall  have  the  tithe  of  the  same,  sed  secus  if  he 
be  inducted  after  (;). 


SECTION  V. 


MILLS. 


f  93.  Suit  at  mu. 

Who  obliged  to  do  Suit. 
BtPtent  qf  the  lUffht. 


$  93.  MiUs  when  Corporeal  HeredU 
tamente. 
Tlthee/or  MiUe. 


Suit  at  mill. 


Who  obliged 
to  do  rait. 


93.  Mills  had  formerly  a  great  value  attached  to  them 
from  the  prescriptions  and  customs  which  gave  the  lords  of 
manors  a  right  to  require  the  inhabitants  within  the  manor 
to  grind  their  com  there  (r),  and  the  custom  has  been  held 
good(«);    and  so,  although  the  inhabitants  be  not   te- 


(fi)  Gibs.  661. 

(o)  The  Covntenff Rutland' eeaeet 
1  Ley.  107 ;  S.  C,  1  Sid.  152  ;  S.  C, 
1  Keb.  557  ;  5  Mod.  917. 

{p)  BUneo  v.  Mareon,  Moor, 
457;  S..C.,  nom.  BUneo  t.  Mars* 
ton,  Cro.  El.  479;  S.  C,  Say.  3; 
Brownl.  69. 

{g)  2  BnUtr.  184 ;    1   RoU.  Abr. 


655;  Gibs.  662. 

(r)  F.  N.  B.  122;  2  Inst.  621. 

(t)  ffiury.  Oanftiier,2Biil8tr.l95; 
S.  C,  nom.  Higgee  y.  Gardener ,  1 
Roll.  Abr.  559 ;  Cheen  y.  BoHneon, 
Hardr.  174 ;  Cory  ton  y.  lAthebye, 
2  Saund.  114 ;  S.  C,  2  Ley.  27 ;  1 
Ventr.  167;  2  Keb.  631,  803,  &c.; 
Chapman  y.  Flexman,  2  Ventr.  286. 
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nanis  (/);  and  a  house  newly  erected  within  the  manor  has     cokpokbal 
been  held  subject  to  the  custom  («) ;  and  excessive  toll  or       m bnts. 


neglect  to  grind  the  com  when  sent  were  held  to  be  the  Extent  of  the 
only  excuses  for  not  employing  the  miller  (u);  and  the 
custom  is  not  confined  to  com  growing  in  the  manor,  but 
has,  after  much  discussion,  been  held  to  extend  to  all  ground 
com  wherever  it  might  grow,  and  consequently  to  the  use 
of  American  flour  (x);  but  where  there  is  neither  tenure 
nor  prescription  an  exclusive  daim  of  this  kind  cannot  be 
maintained  (y),  unless  by  force  of  prerogative  (^).  See 
further  as  to  Title,  and  also  Injuries  to  Thinos  beal. 

Mills  when  attached  to  tiie  freehold  are  corporeal  here-  Mills,  when 
ditaments  (a),  and  ejectment  will  lie  for  them,  whether  they  dituaents.   "^ 
are  corn-mills  or  water-mills  (i) ;  and  there  may  be  a  copy- 
hold of  a  mill(c);  and  a  mill  is  rateable  as  real  property, 
and  win  confer  a  settiement  (d)* 

Hthea  are  due  for  a  mill  ancient  or  new,  and  it  was  for-  Tithes formiiu. 
merly  held  that  tiie  tenth  toll  dish  was  doe  of  common 
light  (^) ;  but  it  is  now  settied  that  the  titiies  of  a  null  are 
personally,  andtiie  tenth  partof  tiie  profits,  afler  deducting 
&e  charges  of  erecting  the  mill  &c.,  belong  to  tiie  par- 
son (/>     See  furtiier,  past,  §  148. 

(t)  Dr€ikeY.  Wyhtworik,  WiUes,  Moore,  288,  289. 

654.  {b)  Fitzffera/dY.  Marthall,  1  Mod. 

(v)  5Mii/i€yT.BnuM,Hardr.l77.  90.     See  also  3  Ridgw.  319. 

(jr)  Cort  T.  Biribeeit  1  Dongl.  (c)  Ward'*  eaae,  4  Leon.  241. 

218 ;  Cote  qf  Manehnier  MUU,  cited  (d)  R.  v.  OUUy  (InAaii,),  1  B.  & 

Id.  221.     See  also  8  Brown.  P.  C,  Ad.  161. 

106;  4  Madd.  114;  also,  Narfoik  (e)  (?«mley ▼.FaOfn^A^nii,!  Show. 

(Duh)  T.  Mjfen,  4  Madd.  83.  281 :  Hall  v.  Maeiet,  3  Anstr.  915. 

(y)  Semtltyy.  Bendel,  tup.  (/)  NewU  t.  Chamberlain^  1  B. 

(i)  P.  N.  B.,  by  Hale,  122,  n.  (C.)  P.  C.  157. 

(a)  Steward  ▼.  Lombe,  4  J.  B. 
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COMMONS  AND  WASTE   LANDS. 


i  94.  DUtinetion  between  Cbmmatu 
and  Waste  Landt. 
What  Interest  therein  rateabte, 
Cattle-gatee. 
Dieturbanee. 
95.  Encroackmente, 


%  95.  Approvement. 

BigktM  OM  to  Feneei. 
lAabitUiet  to  repair  Femeeo. 
To  preserve  Boundaries. 
Commissioners     to     ascertain 
Boundaries. 


DisdncCion  be- 
tw  eeu  ooiDiB 
and  wastes. 


Whatinterert 
therein  rate- 
able. 


Cattle-gatet. 


94.  Commons  or  common  fields,  as  the  name  imports,  are 
pieces  of  ground  in  which  individuals  have  a  joint  and 
several  property,  and  are  distinguished  from  wastes,  or 
waste  lands,  which  are  such  parts  of  a  manor  as  the  lord 
originally  left  waste  or  uncultivated  for  the  common  use 
and  benefit  of  himself  and  his  tenants  with  his  licence, 
whence  arose  the  incorporeal  hereditaments  known  by  the 
name  of  ''right  of  common,"  as  to  which  see  potty  §  267, 
and  as  to  the  rights  of  the  lord  and  the  tenant  see  post^ 
Copyholds,  §  845. 

Land  over  which  there  is  a  right  of  common,  and  which 
affords  a  benefidal  occupation,  is  rateable,  but  the  occupier 
must  have  such  a  possession  as  will  enable  him  to  muntain 
trespass,  which  a  mere  commoner  cannot  do(^).  Most 
usually  the  ownership  of  the  soil  is  in  the  lord  of  the  manor 
where  it  is  situate,  but  there  are  many  cases  where  there  is 
a  joint  and  several  property  in  fields,  called  on  that  account 
''  common  fields,'^  which  are  used  for  their  common  benefit 
In  that  case  each  party  is  in  possession  of  a  distinct  interest 
for  which  he  may  maintain  ejectment,  and  consequently  is 
rateable  (A).  So,  a  cattle-gate  or  a  right  of  pasture  within 
any  field  held  by  several  in  common  is  a  tenement,  which 


(jf)  R.  ▼.  Watson,  5  East,  480 ;  S.  C,  2  Smitb,  45. 
(A)  R,  T.  Tewkshury,  13  East,  155. 
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was    hdd  to  pass  by  lease  and  release,  now  by  release     corporeal 
only(t),  and  could  not  be  devised  but  according  to  the        mbnts. 


Statute  of  Frauds  (A).  So,  ejectment  may  be  maintained 
for  it(/).  Cattle-gates  are  recognised  in  the  Grame  Act,  1  & 
2  WilL4,  a32,8.  lO(in). 

Where  any  person  makes  use  of  a  common  to  the  injury  Dittnrbance. 
of  the  conunoner,  this  is  called  a  disturbance,  for  which  the 
party  has  his  remedy(n). 

95.  If  any  person  build  upon  or  inclose  commons  or  waste  EncroMbment 
land  without  the  license  of  the  lord  this  as  against  a  subject 
is  tenned  an  encroachment^  but  as  against  the  Crewn  a  pur^ 
presture  or  encroachment.  If  howeyer  an  inclosure  has  ex- 
isted with  the  knowledge  of  the  lord  of  the  manor  or  of  his 
steward  for  some  time,  notice  must  be  given  to  the  party  to 
throw  it  up,  before  ejectment  can  be  brought  against  the 
tenant  as  a  trespasser  {o) ;  but  it  has  been  a  vexatio  qtuBstio, 
whether  a  lessee  who  encroaches  on  the  waste  can  acquire  a 
possessory  right  after  an  uninterrupted  possession,  or  whe- 
ther he  shall  not  be  supposed  to  have  inclosed  for  the  benefit 
of  the  lessor  after  the  term(/?);  primd  facie  every  inclosure 
made  by  a  tenant  adjoining  the  demised  premises  is  presumed 
to  be  made  by  him  for  the  benefit  of  the  landlord;  but  this 
presumption  may  be  rebutted  by  evidence  {q).  See  fiirther 
fwt,  as  to  title  gained  by  encroachment,  Titles  to  Things 
Beal. 

A  dauBe  is  usually  inserted  in  Inclosure  Acts,  that  no  Indomre  Acti. 
encroachment  in  a  waste  which  has  existed  twenty  years 
before  the  passing  of  the  Act  shall  be  considered  as  part  of 
the  waste,  and  no  title  derived  by  virtue  of  such  encroach- 

(fl)  4  &  5  Vict.  c.  21 ;  Dig.  P.  in.  (p  )  Creach  ▼.  Wilmot,  2  Taunt, 

tit.  Lbasss  ;  R,  ▼.  LockiUff,  1  Burr.  160,  n.    See  alio  Doe  t.  MulHner,  I 

Sett.  Ca.  315 ;  S.  C.  Bott,  349.  Esp.  460 ;  Doe  t.  DavUt,  Id.  461 ; 

(^k)  R.  T.  Whixley,  1 T.  R.  137.  Bryan  ▼.  Winwood,  1  Taunt.  208 ; 

(0  R,  T.  TewkeHay,  tup.  and  Adams  on  Eject.  51,  3rd  ed. ; 

(m)  See  Dig.  P.  in.  tit.  Oamb.  Woolr.  on  Comm.  390. 

(n)  SeepoHj  i  353  et  eeq.  {q)  Doe  ▼.  William,  7  C.  &  P. 

(o)  Doe  ▼.  WUeon,  11  East,  56.  332 ;  Doey.  Murrell,  8  C.  &  P.  134. 
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ment  shall  be  disputed.  A  mmikr  clause  is  to  be  found  in 
the  6  &  7  W.  4y  c.  115,  for  inclosing  common  and  arable 
fields  (r),  and  so  likewise  in  10  G.  4,  c.  50,  which  contains 
several  provisions  as  to  unkwiul  indoeure  {$). 
Approyement  The  lord's  right  to  approve  as  against  the  commoner  is 
recognised  by  the  20  H.  3,  a  4;  13  K  1,  a  46,  and  3  &  4 
R  6,  c.  3  {t),  and  by  subsequent  acts  as  the  13  G.  3,  c.  38; 
41  G.  3,  c.  109,  the  General  Inclosure  Act,  and  other  Acts, 
lords  and  tenants  are  empowered  to  inclose  commons  under 
certain  regulations  («) ;  also  as  to  exchanges  of  lands  lying 
in  common  fields  4  &  5  W.  4,  a  SO(x).  An  indosore  has  lihe 
effect  of  changing  the  tenure  of  lands  by  converting  copy- 
hold into  freehold  unless  the  contraiy  be  expressly  provided 
foi'(y),  and  the  legal  freehold  does  not  vest  in  the  allottee 
until  the  execution  and  prodamation  of  the  award  {z). 

With  the  subject  of  indosure  is  connected  that  of  fences; 
whatever  serves  to  part  fidds  one  ficom  another  is  a  fence; 
and  it  may  be  either  a  hedge,  a  ditch,  a  bank,  wall,  gate, 
&c ;  for  a  ditch  maybe  a  legal  fence  if  it  serve  the'pnrpose 
of  a  fence  (a).  Where  two  adjacent  fidds  aie  s^Murated  by 
a  hedge  and  ditch,  the  hedge  primd  facie  belongs  to  the  fidd 
where  the  ditch  is  not;  if  there  are  two  ditches,  one  on  eadi 
side  the  faedge,^then  the  ownership  of  the  hedge  nrast  be 
ascertained  by  proving  acts  of  ownership  (£).  For  a  person 
making  a  ditch  usually  cuts  to  the  extremity  of  his  land(&) ; 
and  where^lands  abutting  on  a  ditch,  and  a*lane  on  each 
side,  bdong  to  different  owners,  the  presumption  is  that  the 
hedge  and  ditch  on  dther  side  belong  to  the  owner  or  occu- 
pier of  the  land  on  that  side  (c) ;  and  if  a  manmakesa  bank, 
it  as  well  as  the  ditch,  will,  it  is  presumed,  be  made  on  his 


Rights  as  to 
fences. 


(r)  See  Dig.  P.  i.  Inclosxtrb. 

(«)  Id.  tit.  Land  Rrvenuc  or 
THK  Crown. 

(t)  See  Dig.  P.  i.  tit.  Appkotb- 
MBNT,  Commons. 

(«)  Id.,  P.  I.  II.  ni.  tit.  Com- 
mons, Inclqsitiib. 

(jr)  Id.,  P.  I.  tit.  Exchange. 


(y)  NetrittY.  JoUrell,  2  T.  R.  415. 
(r)  Farrer  ▼.  mUing,  2  B.  &  A. 
271. 

(a)  EllUy,  Amimm,  1  B.  &  C.  76. 

(b)  Vowlei  ▼.  miltr,  3  Taunt. 
138. 

(c)  Noffe  T.  JUed,  1  Mann.  &  Rt. 
65. 
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own  gioond,  and,  thereibre  the  land  which  constitutes  the     corpokbal 
ditch  is  in  point  of  law  a  part  of  the  dose,  though  it  be  on        mints.  ' 


the  outside  of  the  bank(i2);  for  although  apartyis  supposed 
to  dig  the  ditch  at  the  extreme  point  of  the  land,  yet  he  may 
not  dig  so  near,  as  to  cause  his  neighbour's  land  to  fall 
in(e). 

A  tenant  is  bound  to  repair  the  fences,  and  a  landlord  Lubiiities  to 

•    ••  J*  •_j.i_*x»  X         J"  repair  fences. 

niay  mamtain  an  actum  against  him  for  not  so  domg,  upon  ^ 
the  ground  of  the  injury  done  to  his  inheritance  (/);  and  it 
is  no  excuse  that  the  phuntiff  did  not  set  out  proper  wood 
fi)r  repairs,  if  the  defendant  do  not  shew  that  a  request  was 
made  to  the  plaintifl^  or  a  custom  of  the  country  in  this  re- 
qpeet  (ff).  So,  a  tenant  is  bound  to  preserve  the  boundaries 
of  the  lands  held  by  him,  and  if  he  permit  them  to  be  de- 
stroyed, so  that  the  lands  cannot  be  distinguished,  he  will 
be  compdQed  to  give  others  of  equal  value,  the  same  to  be 
ascertained  by  a  conunission  issuing  out  of  the  Court  of 
Chancery  (A),  and  the  same  applies  to  cases  where  there  are 
several  co-lessees  (t).  See  further  as  to  waste,  post,  Inju- 
BiEs  TO  Things  Heal.  The  Building  Act  contains  several 
IHTovisions  as  to  party-walls  (A).  The  Malicious  Injuries 
Act  imposes  a  penalty  of  £5  on  any  person  destroying  any 
fence,  wall,  gate  or  stile,  and  makes  a  second  office  punish- 
able with  twelve  calendar  months'  imprisonment  and  hard 
]abour(/).  As  to  sea-walls  and  the  banks  of  rivers  see 
infra,  §  107. 

By  the  General  Inclosure  Act  the  commissioners   are  Bonndaries. 
required  to  ascertain  the  boundaries  of  waste  and  common 
lands  that  are  to  be  inclosed,  and  the  2  &  3  W.  4,  c.  80, 
contains  various  provisions  authorizing  archbishops,  bishops 
and  other  ecclesiastical  persons  to  ascertain  the  boundaries 

(d)  Dotr.  Peartep, 7B.8tC.  307.  (A)  AH.-Oen,  t.  Fullertfm,  2  Y. 

(e)  Wyiaty.Harri9on,ZB.dckd.      &  B.  263. 

S7.  (t)  WiilU  ▼.  Parkimon,  1  Swsnst. 

(/)  Cheetham  t.  Hampion,  4  T.  49. 

R.  319.  {k)  See  Dig.  P.  ii.  tit.  Building. 

(s)  WhUfiM  T.  W€€dm,  2  Chitt  (/)  See  Dig.  P.  I.  Malicious  In- 
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coRPOABAL     of  church  property,  where  they  are  unknown  or  disputed. 
MENTg.       In  other  cases  the  courts  of  equity  have  from  an  early 


CommiBsionen  period  afforded  relief  either  by  directing  an  issue,  or  grant- 
boundaries,  ing  a  commission,  as  the  justice  of  the  case  required,  the 
granting  such  commissions  being  a  very  ancient  branch  of 
equitable  jurisdiction  (m)  in  cases  where  there  exists  no  re- 
medy by  distress(n) ;  so,  where  there  has  been  an  intermix- 
ture of  boundaries  occasioned  by  unity  of  possession  (0); 
so,  where  charity  lands  have  been  let  at  a  great  undervalue, 
and  are  intermixed  with  other  land  belonging  to  the  tenant, 
the  Court  will  grant  a  commission  (;?).  But  the  issuing 
of  such  commissions  is  not  a  matter  of  course ;  it  will  be 
granted  upon  weighty  grounds  only(5');  the  Court,  there- 
fore, will  not  grant  a  commission  if  defendant  denies  he  has 
any  of  plaintiff's  lands  in  his  possession,  for  that  would  be 
to  admit  plaintiff's  tide  in  general ;  but  if  defendant  has 
admitted  plaintiff's  titie,  and  the  dispute  is  about  the  parti- 
cular lands,  then  a  commission  is  proper  (r).  The  plaintiff 
must  establish  by  evidence  or  the  admission  of  the  defend- 
ant his  right  to  some  land  before  a  commiasion  will  be 
granted  («);  so,  tiie  plaintiff  must  make  out  that  he  has 
some  equitable  ground  upon  which  to  call  for  the  asmstance 
of  this  court  (t) ;  so,  the  bill  must  clearly  shew  that  without 
the  assistance  of  the  court,  the  boundaries  cannot  be  ascer- 
tained («);  and  such  comnussion  does  not  usually  lie  to  settle 


(m)  MuUmeaux  r,  MullintauXf 
Toth.  101 ;  Pickering  ▼.  Kempton, 
lb. ;  Windsor  (Dean)  y.  Kinnersley, 
Id.  126  i  Spyer  ▼.  Spyer,  Nels.  14  ; 
Boteler  ▼.  Spelman,  Finch,  96; 
WintUy.  Carpenter,  Id.  162;  Olyn 
T.  Seawen,  Id.  239. 

(n)  Leeds  (Duke)  t.  Powel,  1  Ves. 
172. 

(o)  Willis  T.  Parkinson,  2  Mcr. 
507;  S.  C.  1  Swanst.  9. 

(p)  ReresbyY.Farrer,2YemAU. 

(q)  Davenport  t.  Bromley,  Finch, 
17. 


(r)  Ely  {^,)  T.  Kenrick,  Banb. 
322. 

(«)  Chapnum  ▼.  Spencer,  2  Eq. 
Ca.  Abr.  163,  pi.  1 ;  S.  P.  Got(/rey 
▼.  Littel,  1  R.  &  My.  56. 

(0  lb.,  lecopiifling  Wake  t.  Cmi- 
yers,  1  Eden,  Ca.  temp.  Lord  Not- 
tingham, 331 ;  Speer  ▼.  Crawler,  2 
Mer.  410.  See  alio  Leeds  ▼.  New 
Radnor  Corporation,  2  B.  C.  C.  518; 
Rouse  ▼.  Barker,  3  B.  P.  C.  180. 

(v)  Miller  t.  Warmington,  1  Jac. 
&  W.  491. 
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the  boundaries  of  parishes,  that  being  a  mere  question  of  cokporbax 
law(jr};  and  a  bill  to  ascertidn  the  boundaries  of  two  ma-  mbnts. 
nors^  has  been  dismissed,  because  there  was  no  dispute  about 
the  soil  (y) ;  and  a  commission  to  ascertain  the  boundaries 
of  a  manor  or  parish,  ought  not  to  be  granted,  unless  all 
the  parties  who  have  a  probable  interest  are  before  the 
Conrt  (z).  And  this  rule  has  also  been  followed  in  other 
cases  (a). 


SECTION  VII. 

WOODS  AND   TREES. 

i  96.  Frtholdt.  \  \  96.  Property  in  TVew. 

96.  Stealing  IVeei,  ^c. 


§  96.  As  to  what  land  passes  under  the  name  of  woods  Freehold, 
or  trees  see  anie,  §  87.    A  freehold  it  seems  may  be  had 
in  trees,  although  the  owner  has  not  the  freehold  of  the 
floil(ft> 

As  between  landlord  and  tenant^  trees  are  a  part  of  the 
inheritance,  see  ante,  §  25 ;  and  a  wood  growing  in  the 
^ebe  or  in  the  churchyard  cannot  be  felled  by  the  incum- 
bent except  under  certain  circumstances  (c).  As  to  what 
trees  are  timber  see  ante,  §  26. 

As  to  the  property  in  trees  growing  upon  the  limits  of  Property  in 
two  adjoining  lands  the  law  is  not  at  present  dearly  defined. 
If  a  tree  grow  near  the  confines  of  the  land  of  two  parties, 
it  was  held  that  it  belonged  to  the  party  by  whom  it  was 
first  planted,  and  although  some  of  the  roots  extended  into 


(x)  8L  Luke's  t.  8t  Leonard't,  Raley  t.  Beet,  1  R.  &  My.  659 ;  but 

1  6.  C.  C.  41.  tee  Wilie  t.  Slade,  6  Vei.  498;  Ba- 

(y)  Wake  ▼.  Qmyere,  eup,  ring  t.  Naek,  1  V.  &  B.  551. 

{z)  Atkine  t.  Ration,  2  Anstr.  {Jf)  Stanley  ▼.  White,  14  East, 

386.  332. 

(a)  Miller  t.  Warminffton,  eup, ;  (c)  See§  91,  92. 
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Stealing  trees, 


the  soil  of  the  other  party,  yet  he  would  not  be  justified  in 
cutting  the  roots,  for  the  body  of  the  tree  being  in  the 
planter's  own  ground,  the  residue  of  the  tree  belonged  to 
him  (d).  It  has  however  been  said,  that  if  A.  plant  a  tree 
upon  the  extreme  limits  of  his  land,  and  the  tree  extends  its 
roots  into  the  land  of  B.,  next  adjoining.  A*  and  B.  are 
tenants  in  common  of  this  tree;  but  if  all  the  roots  grow 
into  the  land  of  A.,  though  the  boughs  oyershadow  the 
land  of  B.,  yet  the  branches  follow  the  root^  and  the  pro- 
perty of  the  whole  is  in  A.  («).  If  however  a  tree  grows  in 
a  hedge  that  divides  the  lands  of  A*  and  B.,  and  by  its 
roots  takes  nourishment  in  the  lands  of  both,  they  are  te- 
nants in  common  (/).  But  independently  of  the  question 
of  property,  a  man  may  be  liable  to  an  action  if  he  suffer 
the  branches  of  his  tree  to  overhang  tiie  lands  of  another  so 
as  to  deprive  tiie  latter  of  air  or  light  {ff),  on  the  general 
principle  tiiat  the  owner  of  tiie  land  is  entitied  to  whatever 
is  perpendicularly  situated  above  or  beneatii  its  surface  (A); 
unless  he  have  any  claim  to  an  easement(t).  As  to  the  inter- 
est in  trees,  as  between  lord  and  copyholder  see  post,  §  849j 
also  pasty  tit.  Estates  and  Waste.  As  to  the  property  in 
trees  growing  in  the  highways  Bee  post,  §  102. 

The  Larceny  Act  makes  the  stealing  of  any  tree,  sap- 
ling, shrub,  or  imderwood  punishable  with  a  fine  of  £5  or 
under  for  the  first  offence,  twelve  months'  imprisonment 
for  the  second  offence ;  and  a  third  offence  is  made  felony 
punishable  as  simple  larceny  (A).  The  Malicbus  Injuries 
Act  contains  similar  provisions  as  to  injuries  done  to  trees  (/); 
as  to  the  inclosing  woods  in  forests  see  22  E.  4,  c.  7,  and 


(J)  MattertY,  PolHe,  2  RoU.  141. 

(e)  W€iterman  ▼.  Soper,  1  Lord 
Raym.  737 ;  but  the  former  of  these 
dedrions  has  been  preferred  in  a  snb- 
seqaent  case,  Holder  t.  Coatee,  M. 
&  M.  112. 

(/)  Anon.,  2  Roll.  256. 

iff)  Norrie  ▼.  BaJker,  1  Roll.  Rep. 
394. 


(A)  2  Comm.  16 ;  Feame's  Post 
Works,  8 ;  and  see  Palm.  536. 

(0  See  poet,  as  to  Easements, 
(356. 

(k)  See  Dig.  P.  i.,  tit.  Lakcbnt, 
(Trxbs). 

(/)   Id.,  tit.   Maucioub   Injv- 

RIS8. 


FORESTS  AND  CHASES^  ETC.  91 

the  preservation  of  woods  35  H.  8,  c.  17 ;  and  13  El.  c.  25.     co»pobbal 

■^  ...       1  HBRBOITA- 

See  Dig.  P.  i.,  tit  Woods  ;  as  to  planting  trees  m  inclos-       mbnt8« 
uresy  lb.  tit  Commons;  as  to  the  duty  on  timber  and  lading 
the  decks  of  vessels  witii  timber,  lb.  tit.  Timbeb. 


SECTION  vm. 

FORESTS  AND  CHASES,  ETC 

§  97.  There  are  certain  privileged  places,  as  forests,  chases,  Diftinction  be- 
parks,  and  warrens  fitted  for  tiie  preservation  of  animals  chase,  and  ' 
feriB  iwJtuTfBj  the  property  in  which  is  as  long  only  as  tiiey  ^^^^' 
remain  in  the  custody  and  power  of  the  owner.  The  forest 
which  is  the  most  ancient  of  these  and  belongs  solely  to  the 
Crown,  was  originally  governed  by  laws  peculiar  to  itself, 
but  is  now  under  the  management  of  her  Majesty's  com- 
missioners of  woods  and  forests  (tti).  A  chase  is  in  the 
hands  of  a  subject  [a  privileged  place  for  beasts  of  tiie 
forest  (n).  A  park  is  an  inclosed  place  privileged  for  the 
keeping  of  wild*  beasts,  which  could  not  formerly  be  made 
without  her  Majesty's  licence  or-  at  least  immemorial  pre- 
scription (o).  A  free  warren  is  a  place  privileged  by  pre- 
scription or  by  her  Majesty's  grant  for  the  preservation  of 
beasts  or^  fowls  of  warren,  as  hares,  [conies,  partridges, 
{feasants  (p) ;  but  agrantby  her  Majesty  of  free  warren,  in 
lands  of  which  her  Majesty  is  seised  in  fee,  is  only  a  grant 
of  free  warren  in  grossy^and  wiU  not  pass  by  the  grant  of  a 
manor  and  all  free  warrens  thereto  appertaining  (j).  See 
further  as  to  the  distinction  between  these  places  and  their 
respective  privileges.  Dig.  P.  m.,  tit.  Game.      Modem 

(m)  See  1%.  P.  i.,  tit.  Land  Rb-  Willes,  46. 

▼VNUB  OF  THB  Crovtn,  P.  II.,  tit.  (^)  Manw.  44 ;  1  Inst.  233. 

Gamb.  (9)  MorrU  ▼.  Dvam^  1  Ad.  &  Ell. 

(»)  4  Inst.  314.  654 ;  S.  C,  3  Ner.  &  Man.  671. 

(0)  2  Inst.  199;  Dainesr.PoweU, 
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places  known  by  the  name  of  parks  are,  together  with  the 
deer  kept^  the  subject  of  some  special  provisions  in  the 
Larceny  and  Malicious  Injuries  Acts  (r).  • 


SECTION  IX. 


BONES  AND  BONERALS. 


I.  9ropnl8  in  mtoef. 


8.  Pari  of  the  Freehold. 

Ownerthip  qf  the  Surface  and 

qftheMinet. 
Prapertjf  in  Mmeraie. 


$  98.  Properip  in  Highways. 

under  Inehmre  Acta. 
Bighi  to  Dower  m  Minee. 
Roj^alMinee, 


II.  exmt  of  Mint§  dv  IKiiurab. 


99.  Whatpaaeee, 

What  a  Ideenee  onfy. 
100.  Tenant  for  Life. 


100.  Lord  and  Copyholder. 
Landlord  and  Tenant. 
Patron  and  Ineumbent. 


III.  Wiit  to  toort  ot  open  IKitioo. 

100.  Riffht  under  Licence  or  Leaee. 

IT.  lUtfsbiltts  Of  Minn. 

101.  Coal  Minee  only  rateable.         |      101.  Bxeeptione. 
101.  Titheable. 


Under  this  head  may  be  considered:  1.  The  property  in 
mines;  2.  Grant  of  mines;  8.  Right  to  work  or  open  mines; 
4.  Bateability  &c.  of  mines. 


Pfertoftlie 
freehold. 


I*  ^Proptttg  (n  JlQifnts* 

98.  Mmes  are  a  part  of  the  freehold,  and  primA  facie 
the  owner  of  the  freehold  has  a  right  to  the  mines  and 
minerals  underneath  («) ;  but  this  is  only  a  presumption  of 

(r)  See  Dig.  P.  i.»  Labcbmt,  Malicious  Injuuvs. 
(«)  1  Inst.  4.  b.  i  2  Com.  18. 
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law  which  may  be  rebutted  by  shewing  a  distinct  title  to   '  cokpokbal 
the  surface  and  to  that  which  is  underneath  (t) ;  for  mines        mints.  * 


may  ferm  a  distinct  possession  and  different  inheritances  (u). 

To  establish  an  adverse  daim  to  the  minerals  against  the  Ownenlup  of 
owner  of  the  surface  the  clearest  evidence  is  necessary,  ^i^  minoir  *" 
therefore,  where  the  lord  proved  a  uniform  exercise  of  en- 
joyment of  his  right  to  the  minerals,  it  was  held  to  pre- 
vail (y) ;  and  it  was  sufficient  for  him  to  shew  that  the  right 
had  been  exercised,  if  not  in  the  particular  lands  in  ques- 
tion, yet  in  lands  similarly  circumstanced  (y) ;  but  it  is 
necessary,  however,  for  the  claimant  to  shew  that  the  right 
has  been  exerciaed  over  the  minerals  in  question ;  shewing 
acts  of  ownership  as  lord,  by  shooting,  taking  estrays  and 
the  like  is  not  suffident  to  establish  the  right  to  the  mine« 
lals(z);  so  leases  of  minerals  in  other  parts  of  the  waste 
will  not  be  admitted  in  evidence  (z). 

As  to  the  daim  of  the  owner  of  the  surface  to  minerals, 
it  has  been  held,  that  the  presumption,  that  the  right  to  the 
minerals  accoinpanied  the  fee-simple  of  the  land,  might  be 
rebutted  by  the  absence  of  enjoyment  by  the  plaintiff,  and 
the  user  of  persons  not  the  owners  of  the  soil  (a) ;  but  an 
adverse  possession  of  copper-mines  for  upwards  of  twenty 
years  by  certain  tenants  customary  as  well  as  freehold  was 
hdd  suffident  to  establish  their  right  (£). 

If  minerals  are  once  severed  from  the  inheritance,  they  Property  ia 
are  personal  chattds,  which  go  to  the  person  next  entitled  "*"'*''    * 
to  the  inheritance  (c). 

Mines  in  the  highways  bdong  to  the  owner  of  the  in  highways. 

In  ijie  case  of  indosure  it  appears,  that  if  minerals  are  Under  inclo- 
not  mentioned  in  the  Act,  the  several  owners  will  be  in-  ■**"    ^' 

(/)  CfuriU  ▼.  Darnel,  10  East,  273.  (a)  Row€  v.  Orei^el,  Ry.  &  Mood. 

(«)  aaUm  T.  Bieh,  2  Str.  1142;  396. 

S.  C,  BuU.  N.  P.  102.  (*)  CurtU  ▼.  Damei,  tup. 

(y)  Banui  r.Mawmm,  I  M.  &  S.  (0  Winchester  (Bp.)  ▼.  Knighi, 

24,  I  P.  Wms.  406. 

(z)  T^rwhii  ▼.  Wynne,  2  B.  &  A.  {d)  See  post,  §  102. 
554, 
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Right  to  doirer 
in  mines. 


Royal  minei. 


teErested  in  them  acoarding  to  the  natoie  of  the  tenure,  but 
mines  will  not  be  reserved  to  the  lord  under  the  ordinary 
ckiuse  '^saving  all  royalties (e);"  so,  although  allotments 
under  such  Acts  usually  carry  the  soil  with  them,  yet  if  a 
party's  right  to  the  mines  is  expressly  excepted  in  the  Act» 
his  rights  and  liabilities  as  owner  will  remain  in  the  same 
parisl]^  although  the  allotments  under  the  Act  are  carried 
into  other  parishes  (/). 

Dower  is  due  of  mines  wrought  during  the  coyerture, 
whether  by  the  husband  or  by  lessees  for  years  (^);  ao> 
whether  the  mines  are  under  the  husband's  own  land,  or 
have  been  absolutely  granted  to  him  to  take  the  wh(de 
stratum  in  the  land  of  others  {ff);  so,  if  land  asogned  for 
dower  contain  an  open  mine,  tenant  in  dower  may  work  it 
for  her  own  benefit  (^),  but  she  is  not  entitled  to  unopened 
mines  (^). 

Dower  may  be  assigned  of  mines  dither  coUectiyely  with 
other  lands  or  separately  of  themselyes,  and  it  shall  be  as- 
signed by  metes  and  botmds  if  practicable ;  otherwise,  either 
by  a  proportion  of  the  profits,  or  separate  alternate  enjoy- 
ment of  the  whole  for  certain  periods  (ff).  An  assignment 
of  dower  by  deed,  with  livery  of  sdsin,  was  held  to  be  a 
good  assignment  (A).  As  to  dower  generally,  see  pott.  Es- 
tates (Dower). 

Mines  which  contain  gold  and  mher  are  denominated 
''  royal  mines,"  because  they  beloi^  exclusively  to  the 
Crown  (t) ;  insomuch  that  although  her  Majesty  grant  lands 
with  all  mines  in  them,  royal  mines  will  not  pass  (A) ;  and 
by  force  of  the  prerogative  her  Majesty  may  come  upon 
any  man's  estate  and  search  for  mines  (/)• 

Before  the  1  W.  &  M.  c  30,  and  the  5  &  6  W.  &  M. 


(«)  ThwnUjf  T.  Oibnnt  2  T.  R. 
701. 

(/)  R.  V.  Pitt,  2  Ne^.  &  Man. 
363. 

(ff)  Stoughton  t.  Lngh^  1  Taunt« 
402. 

(A)  Bowe  y.  Power,  2  N.  R.  1. 


(0  2  Inst  577. 

{k)  R.  Y.  NoriktanberUmd  {Barl), 
Piowd.  310. 

(/)  lb.  But  see  L^ddsll  t.  Weg^ 
/on,  2  Atk.  20,  and  Seaman  y.  Foto- 
dry,  16  Vea.  393. 
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o.  6,  it  was  held  that  if  there  was  any  gold  or  nlver  in  the     comroRBAi, 
baser  metals^  this  oonstitateB  it  a  royal  mine(m} ;  bat  see  the        mknts. 
proTifiioiis  which  set  this  question  at  rest,  Dig.  P.  iii.,  tit 
Mines. 


II.  iSxmt  of  fUfma  or  itttmrals. 

§  99.  A  grant  of  mines  to  take  the  whole  stratum  of  the  Wbati 
land  of  others  is  the  grant  of  a  real  hereditament  in  fee- 
mmple  (n) ;  but  that  the  lands  may  pass  under  the  grant  of 
the  minerals  it  is  necessary  that  there  should  be  livery 
of  seisin  (o);  otherwise  only  a  liberty  to  dig  for  the  mine- 
rals passes  {p) ;  and  the  owner  of  the  soil  is  in  that  case 
not  excluded  from  digging  for  minerals,  therefore  when  a 
mortgagor  and  mortgagee  in  fee  joined  in  conveying  land 
to  a  purchaser,  who  by  the  same  instrument  covenanted 
with  the  mortgagor,  his  heirs  and  assigns,  that  it  should 
be  lawful  for  them  to  dig  for  coals  and  carry  them  away, 
held  that  this  was  a  licence  only  and  did  not  exclude  What  &  licence 
the  purchaser  from  getting  coal  there  {q) ;  so,  in  respect  of  ^"  ^' 
the  mortgagor  it  could  not  operate  as  an  exception  or  re- 
servation, he  not  having  the  legal  estate  in  him,  the  cove- 
nant therefore  would  operate  only  as  a  grant,  and  a  grant 
would  not  pass  the  land  itself  without  livery  (q) ;  a  reserva- 
tion of  this  kind  must  expressly  shew  that  it  was  the  inten- 
tion of  the  parties,  that  the  mines  should  not  pass  in  the 
conveyance  (r) ;  otherwise,  although  the  grantor  may  have 
the  legal  estate,  the  mines  may  be  granted  over,  and  a  mere 
licence  to  dig  for  the  minerals  is  thus  only  reserved  (s). 
It  seems  however  to  be  settled  that  to  a  grant  of  mines  is 

(m)  R,y.  Northumberland  {Earl),  (q)  ChethamY.milianuon,  iEaatt 

mip.  469. 

(n)  Stoughton  t.  Leigh,  1  Taimt.  (r)  Cardigan    {Earf)    v.    Armi- 

402.  tage,  2  B.  &  C.  197. 

(o)  1  Inst.  6.  a. ;  but  see  Transfer  of  («)  Huntingdon  {Bart)  ▼.  Mount- 

Property  Act,  7  &  8  V.  c.  76,  Prec.  joye  (Ld.),  Godb.  17;  S.  C.  4  Leon. 

Cony.  Append.,  No.  XVIII.  147 ;  Anders.  307;  Moor.  17. 

(p)  Shep.  Tonchst.  96. 
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necessarily  incident  the  right  to  enter  and  work  them  with-* 
out  any  express  authority  for  that  purpose. 


III.  ifUgj^t  to  iDorb  or  open  ittines. 


Right  under 
Uoeuoe  or  lease. 


§  100.  There  may  be  a  right  to  work  mines  either  under 
a  licence  or  a  lease,  the  latter  of  which  is  the  most  usual 
and  proper.  A  licence  is  not  of  the  same  force  as  a  lease; 
for  the  latter  gives  an  actual  estate  in  the  land,  but  the 
former  gives  only  a  right  to  the  minerals  as  personal  chat- 
tels, when  they  are  dug(f);  so,  although  a  licence  is  not 
revocable  at  the  will  of  the  grantor,  as  it  carries  an  interest 
in  the  land,  yet  it  is  determinable  on  simple  notice  {x).  So, 
if  it  do  not  contain  clear  words  to  give  the  grantee  the  ex- 
clusive right  to  dig  for  minerals,  the  grantor  or  his  assigns 
may  exercise  the  right  in  common  with  him  (y). 

As  to  the  right  to  work  old  mines  or  open  new  ones  by 
persons  in  other  cases,  having  an  estate  less  than  a  freehold 
of  inheritance,  that  depends  upon  the  nature  of  the  estate. 
Tenant  for  life.  A  tenant  for  life  may  dig  for  gravel,  lime,  clay,  stone  and 
similar  minerals  for  the  purposes  of  repairing  the  buildings 
or  manuring  the  land  (z).  So,  of  such  mines  as  are  open, 
he  may  dig  and  take  the  profits  (a),  but  he  may  not  open 
new  mines  (£).  Yet  a  tenant  for  life  of  coal  mines  may 
open  new  pits  or  shafts  for  the  working  old  veins  of  coals ; 
it  being  hazardous  to  grant  an  injunction  to  stay  the  work- 
ing of  a  coal  mine,  because  it  may  ruin  the  colliery  for 
ever  (c).    As  to  waste  by  tenant  for  life,  see  post,  tit  Waste. 


(0  Doe  T.  Wood,  2  B.  &  A.  739. 

(x)  Roberti  ▼.  Davy,  4  B.  &  Ad. 
672. 

(y)  Chetham  t.  Williamson,  tup, ; 
Huntingdon  {Barl)  y.  Mountjoye, 
{Ld.),  iup. 

{x)  1  lost.  63.  b. ;  MoyU  y.Moyle, 
Ow.  67 ;  S.  C,  2  RoU.  Abr.  816. 

(a)  Lord  Darey  t.  Aihunth,  Hob. 


296 ;  Saunderi'  case,  5  Co.  12 ;  1 
Inst.  54.  b. ;  Hntt.  19.  See  also 
Viner  v.  Vauyhan,  2  Beav.  446. 

(b)  1  Inst.  54.  b.;  WkUfiM  ▼. 
Bewii,  2  P.  Wms.  240. 

(c)  Clavering  t.  CUweriny,  2  P. 
Wms.  388 ;  S.  C,  Sel.  Chan.  Gas. 
79. 
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It  is  now  settled^  that  in  the  absence  of  special  custom     co»po»bal 
the  property  in  minerals  is  vested  in  the  lord,  and  the  right        ments. 


of  possession  in  the  tenant;  consequently  neither  party  can  Lord  and  copy- 
do  any  act  to  profit  by  the  mines  without  the  consent  of 
the  other  (d),  And  a  copyholder  shall  have  trespass  against 
the  lord  for  breaking  his  dose  and  digging  his  coals  {e) ; 
and  so  the  action  is  maintainable  against  the  owner  of  an 
adjoining  colliery  for  breaking  and  entering  the  subsoil  of 
a  copyholder,  and  taking  coals  therein,  although  no  trespass 
be  committed  on  the  surface  (/).  The  tenant,  however,  on 
the  other  hand  has  no  right  to  the  minerals  (y),  and  if  he 
work  the  mines  he  commits  waste  (h),  unless  where  he  has 
the  right  by  special  custom  (t).  (As  to  the  rights  of  lords 
and  copyholders,  see  past,  Tenures,  §§  853  et  seq. ;  waste 
by  copyholders,  see  post.  Injuries  to  Things  Beal). 

As  between  landlord  and  tenant  it  appears  that  the  lessee  Landlord  and 
for  years  may  work  mines  that  are  open,  for  they  are  the  an-  ""* ' 
nual  profit  of  the  land,  but  he  cannot  make  new  mines,  for 
that  would  be  waste  {k) ;  but  if  a  man  has  mines  hid  in  his 
land,  and  leases  his  land  and  all  mines  therein,  the  lessee 
may  then  open  any  mine  (k).  (As  to  waste  by  tenant  for 
years,  see  post.  Injuries  to  Things  Beal). 

As  between  the  patron  and  the  parson,  it  appears  that  if  Patron  and  in- 
the  parson  open  a  mine  in  his  glebe,  this  will  not  be  waste, 
for  otherwise  none  of  the  mines  under  glebe  lands  would  be 
opened  (/}. 

IV.  laateabnitg,  fee.  of  iWtaes. 

§  101.  Coal  mines  being  alone  mentioned  in  the  43  El.  coai-minea 
c  2,  it  has  been  held  that  mines  of  other  minerals  are  not  ^^^^  rateable. 

(d)  Winehetier  {Bp.)  t.  Knight,  {h)  Bo«meT.Taj^/or,10£a8t,ia9. 
1  P.  Wms.  406.  (t)  Curiia  ▼.  Daniel,  10  East,  273. 

(e)  Pteyerv.UoAtfr/*,  W.Jo.  243.  (*)  Saundere  case,  5  Co.  12;  1 
(/)  Lewis  ▼.  Branikwaiie,  2  B.      Inst.  84.  b. 

&  Ad.  437.  (0  Countess  qf  Rutland's  ease,  1 

(ff)  Rove  T.  Brenion,  8  B.  &  C.       Lev.  107;  S.C.,  nom.  Rutland  ▼. 
737.  Greene,  1  Keb.  557  ;  1  Sid.  152. 
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liable  to  be  rated  to  the  relief  of  the  poor  (m),  and  by  the  5 
&  6  W.  4y  c.  50,  8.  27,  also  not  to  the  highway  rate(9i) ;  to 
this  however  there  are  some  exceptions,  for  stone  qnarries 
are  not  exempt  {o) ;  so,  slate-quarries {p);  so,  clay-pits  (y) ; 
BO,  in  Rawb  v.  GeU(r\  a  lead  mine  was  held  to  be  rateable^ 
and  so  likewise  in  R.  v.  St.  Agnes  (s)  tin  mines  have  been 
held  Tateable. 

An  'action  of  ejectment  is  maintainable  for  recovering 
the  possession  of  a  mine  {£) ;  but  it  seems  doubtful  whether 
ejectment  will  lie  for  an  unopened  mine  (or);  so,  ejectment 
cannot  be  brought  by  the  lord  of  a  manor  for  mines  situate 
in  the  lands  of  his  copyhold  tenant  in  the  absence  of  special 
custom  (y) ;  so,  it  will  not  lie  in  respect  of  a  license  only 
to  work  mines  (r). 

Tithes  are  not  regularly  due  of  things  which  are  of  the 
substance  of  the  earth  (a) ;  but  mines  or  minerals  may  be 
litheable  by  custom  (6).  See  further  posty  §  148 ;  see  also 
further  poH^  Injuries  to  TsctNGe  Real  ;  and  as  to  the  sta- 
tutory provisions  respecting  mines,  see  Dig.  P.  i.  and  nL  tit. 
Mines. 


(m)  See  Dig.  P.  in.  tit.  Poor 
(Ratb). 

(m)  lb.,  tit.  Highways. 

(o)  A.  ▼.  Ailesbufy,  I  East.  534. 

(jf)  IL  ▼.  H'oodland,  2  iEast,  164. 

(q)  JR.  ▼.  Broum,  8  East,  528. 

(r)  Cowp.  451. 

(»)  3  T.  R.  480. 

(0  Harebottle  ▼.  Placock,  Cro. 
jac.  21 ;  Comyn  ▼.  Kineio,  Id.  150 ; 


WileTg  ease,  Carth.  277;  CuUen  ▼. 
Rich,  BoU.  N.  P.  102. 

(*)  Sayer  ▼.  Pierse,  1  Vea.  232. 

(y)  Letnii  ▼.  Branihwaite,  2  B.  & 
Ad.  437. 

{z)  Dot  ▼.  Wood,  2  B.  &  A.  139. 

(a;  Grtntni*9  etue,  11  Co.  15. 

(b)  Burton  ▼.  Spencer,  2  Wood. 
336. 
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Who  Owner  qfthe  SoU. 
TVeee  in  the  Highways, 
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§  102.  Repair  qf  Highways. 
Bridges. 
Individuals  bound  to  repair. 

By  Prescription. 

By  Tenure. 

By  Inchsure. 


103.  What  is  a  Private  Way.  |      103.  Private  Ways  becoming  put- 

Right  qf  Way.  \  lie. 

103.  DedicaHon  of  Way  to  the  Public. 


§  102.  Wajs  are  either  public  or  private,  and  these  again  Different  kinds. 
are  distingoished^  according  to  the  uses  to  which  they  are 
applied,  into  horseways,  cartways,  and  footways.     See  fur- 
ther Dig.  P.  m.  tit  Highways. 


I.  $abl(t  aSags. 

Public  ways  are  either  common  ways  or  highways.  A 
common  way  is  such  as  leads  from  a  village  into  fields, 
&C.  (c);  and  this  may  be  prescribed  for  (rf). 

A  highway  is  a  way  to  a  market  or  a  great  road,  &c.  What  a  high- 
common  to  all  passengers,  or  more  properly  speaking  a  pub-  ^^^' 
He  passage  for  the  Queen  and  all  her  subjects,  whence  called 
by  distinction  the  "  Queen's  highway."    Whether  it  leads  to 

(c)  R.  ▼.  Homsey  (Inhabs.),  10  (/Q     Chichester    ▼.    Lethbndge, 

Mod.  150.  .     Willea,  71. 

h2 
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a  market-town  or  not  it  is  a  highway  if  common  to  all  the 
people  (e) ;  so,  a  street  is  a  highway  {/) ;  so,  a  navigable 
river  is  to  some  purposes  esteemed  a  highway  (y) ;  so,  a 
bridge  (/*) ;  so,  a  towing-path  (/) ;  so,  a  railway  {k) ;  but  a 
flight  of  stairs  down  to  the  Thames  is  not  necessarily  a 
highway  (/). 

There  may  be  a  highway  although  it  may  be  circui- 
tous (m) ;  and  even,  as  it  seems,  although  there  be  no  tho- 
roughfare (n). 

When  a  highway  becomes  founderous  or  out  of  repair,  the 
passengers  may  go  on  the  adjoining  land,  even  over  sown 
com  (o) ;  and  such  ways,  termed  outlets,  are  held  to  be  part 
of  the  highway  {o) ;  but  in  order  to  make  such  way  the 
Queen's  highway,  it  was  formerly  necessary  to  have  a  writ 
of  ad  quod  damnum  (  p  ),  which  is  now  very  rarely  required, 
since  the  highways  are  regulated  by  act  of  Parliament 

Turnpike  roads  are  highways,  but  every  road  where  toll 
is  taken  is  not  necessarily  a  highway,  for  the  law  recognises 
^*  toll-thorough  "  and  "  toU-traverse,"  the  former  of  which 
is  a  toll  for  passing  over  the  private  soil  of  another  (;),  and 
the  latter  is  a  toll  for  passing  through  a  highway  (q),  ToU- 
traverse  cannot  be  demanded  without  consideration  (r) ; 
toll-thorough  on  the  other  hand  may  be  demanded  without 


(e)  Autien*9  eae,  1  Vent.  189. 

(/)  R.  ▼.  Hammond,  10  Mod. 
382;  S.  C,  1  Stra.44. 

(ff)  Fits.  Abr.,  tit.  Challbngb, 
279,  dted  10  Mod.  382. 

(A)  JR.  ▼.  SainiiT,  6  Mod.  255. 

(t)  2  B.  &  A.  648. 

{k)  R,  Y.  Severn Raiiway  C!9.,2B. 
&  A.  646;  Rowe  v.  ShiUan,  4  B.  & 
Ad.  726. 

(/)  R,  ▼.  lAmehotue,  2  Show.  455. 
See  also  Drinkwater  ▼.  Porter,  7  C. 
8c  P.  181. 

(f»)  R,  ▼.  Lloyd,  1  Campb.  261. 

(n)  Ruffby  Charity  ▼.  Merrywea- 
ther,  11  £a8t,  375,  n.  But teeWood- 
yer  ▼.  Hadden,  5  Taunt.  138  ;  Wood 
y.Veal,  5  B.  &  A.  454 ;  S.  C,  1  D.  & 


R.  20,  where  that  decision  is  ques- 
tioned. 

(o)  Duncombe'e  caee,  1  Roll.  Abr. 
390. 

(jf)  Cro.  Car.  266. 

(q)  Blount,  Nom.  Verb.  ToD;  1 
Sid.  454. 

(r)  R.  ▼.  Boeton  {Corp,),  1  W. 
Jo.  162 ;  Ha^ort  v.  Welti,  1  Mod. 
47;  S.  C,  nom.  Hethord  v.  H'etU, 
1  Sid.  454 ;  London  {Corp,)  r.  Hunt, 

3  Lev.  47 ;  Warrington  ▼.  Moeeley, 

4  Mod.  319 ;  Wilkee  y.  Kirby,  2 
Lutw.  1519;  Yarmouth  (Mayor)  t. 
Baton,  3  Burr.  1402.  And  see  Pel- 
ham  (Ld.)  ▼.  Pickeregilh  1  T.  R. 
660 ;  Trueman  y.  Walgham,  2  Wils. 
298. 
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any  oonsideration  ( A     These  two  kinds  of  toll  and  also  corpobeal 

11                         1  •    1     •                 11            1                                     •          /»                              1  HERBDITA- 

toU-tum,  which  is  a  toll  on  beasts  returning  from  a  market,  m bntb. 


a  man  may  have  on  his  own  ground  and  might  have  assize 
for  them  {t). 

The  property  in  the  soil  of  the  highway  is  in  the  owner  Property  in 
of  the  adjoining  land  (or),  who  may  maintain  trespass  for 
digging  the  ground  of  the  highway  (y),  and  also  ejectment, 
for  the  sheriff  may  give  him  possession  subject  to  the  ease- 
ment (z).  To  him  also  belong  all  trees  upon  it  and  all 
mines  underneath  (a),  and  he  may  carry  water  under  it  (a). 
Hence  it  has  been  said  that  cattle  should  be  driven  directly 
along  the  highway,  and  not  suffered  to  linger,  for  if  they  do 
any  thing  but  pass  and  repass  it  is  a  trespass  (&),  for  the 
property  of  the  soil  being  vested  in  the  owner,  a  lawful 
user  may  be  shewn  (c).  So,  it  has  been  held  that  trustees  of 
a  turnpike  road  have  not  the  soil  of  the  road  vested  in  them, 
so  that  they  can  give  consent  to  the  diverting  a  public  foot^ 
path  into  it,  without  a  special  clause  in  the  statute  vesting 
the  right  in  them  (d)^  although  by  the  3  G.  4,  c  126,  ss. 
86  et  seq.y  they  are  authorized  to  sell  roiads  become  useless, 
reserving  mines  and  minerals  to  the  owner. 

The  owner  of  the  soil  is  generally  understood  to  be  the  Who  owner  of 
owner  of  the  close  adjoining,  to  whom  the  highway  itself,  ad 
mediwmJUum  vuBy  belongs,  and  consequently  the  presump- 
tion primd  facie  is,  that  the  land  belongs  to  the  owner  on 
each  side  (e) ;  and  the  rule  is  the  same  whether  the  owner 
be  a  freeholder,  leaseholder  or  copyholder  (/) ;  so,  the  pre- 
sumption is  that  the  strips  of  land  at  the  sides  of  the  road 

(«)  Crispe r,  Bellwood^  3  Ler.  424 ;  W  10  E.  4,  7;  Br.,  Trebfass,  pi. 

Cfolton  ▼.  Smiih,  Cowp.  47.  321. 

(/)  Webb* 9  eatey  8  Co.  45.  (c)  />09e«<<mT.Payn«,2  H.  B1.531. 

(4r)  2  E.  4,  9 ;  8  E.  4,  9 ;   8  H.  (d)  DemMon,  r.  Gill,  1  East,  69. 

7,  9  ;  2  Inst.  705.  («)  Sievent  y.  Whistler,  11  East, 

(y)  8  E.  4,  9 ;  Ooodtitle  v.  Alker,  51 ;  Doe  ▼.  Pearsey,  7  B.  &  C.  304 ; 

1  Bnrr.  133.  S.  C,  9  D.  &  R.  908 ;   S.  C,  5  D. 

(z)  Lake   ▼.   Shepherd,    2  Stra.  8c  B.,27Zi  Cooke  y.  Oreen,  11  ^rice, 

1004.  736. 

(fl)  Goodtitle  ▼.  Alktr,  evp,  (/)  Doe  v.  Peareey,  eup. 
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belong  to  such  owner  {g)y  but  acts  of  ownership  on  the 
part  of  the  lord  of  the  manor  maybe  admitted  to  repel  such 
presumption  (A) ;  so^  if  the  narrow  slips  lie  contiguoas  to 
or  communicate  with  open  commons^  the  presumption  in 
favour  of  the  landowner  fails  or  is  much  narrowed  (i) ;  so, 
where  such  strip  had  been  commonly  reputed  waste  {k). 

As  to  the  property  in  trees  growing  in  the  highway  the 
old  text  writers  appear  to  be  not  agreed^  some  contending 
that  they  belong  to  the  lord  of  the  manor^  and  others,  to 
the  freeholder  (/).  In  Brownlow,  42,  it  is  laid  down,  that  to 
the  owner  of  the  soil  on  both  sides  of  the  way  of  common 
right  belong  the  trees  that  grow  in  the  lane,  whether  he  be 
lord  or  freeholder,  although  it  seems  that  the  question  will 
turn  very  frequently  on  the  usage  of  taking  the  profits  of 
tiie  trees  (m). 

By  the  7  &  8  G.  4,  c.  24,  s.  18,  minerals  under  the  road 
are  made  by  virtue  of  the  act  to  belong  to  the  original  pro- 
prietor of  the  land,  who  shall  have  the  liberty  of  working 
the  same  in  such  manner  as  is  usual  for  carrying  on  works 
of  that  kind;  and  by  the  4  G.  4,  c  96,  s.  75,  the  right  of 
pasturage  is  reserved  to  those  who  are  entitled  to  the 
same(n);  and  by  the  General  Indosure  Act  it  is  provided 
that  the  grass  and  herbage  growing  on  the  roads  that  are 
set  out  shall  for  ever  belong  to  the  proprietor  of  the  lands 
adjoining  on  both  sides  the  way« 

It  is  settled,  that,  of  common  right,  the  parish,  where  the 
highway  is,  ought  to  repair  (o).  And  no  agreement  what- 
ever with  any  person  can  relieve  the  parish  from  this  com- 
mon-law liability  {p) ;  and  if  there  be  any  one  who  is  bound 
to  repair,  but  becomes  insolvent,  the  justices  may  cause  the 


[g)  Steel   r.    Pricket ,    2   Stark.  (I)  Kitch.  68 ;   Br.  Abr.,   Lectc, 

463.  pi.  3. 

(h)  Anon,,  Loflt,  358 ;  Doe ▼.  Kemp,  (m)  Pelham v.  Wiatt,  1  Roll.  Abr. 

7  Bing.   332;   S.  C,   5   M.   &   S.  392. 

173.  («)  SeeDig.P.iii.tit.HiOHWATS. 

(0  Grow  T.   We9t,  7  Taunt.  39.  (o)  1  Ventr.  90;  1  Ld.  Raym.  725; 

Holt,  463.  2  Mod.  409. 

(*)  Headlam  v.  Hedley,  Holt,  4  G3.  (p)  1  Ventr.  90. 
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deficiency  to  be  levied  on  the  rest  of  the  inhabitants  (7) ;  bo,     cobpoual 
where  certdn  inhabitants  of  a  township  were  exempted  from       mxnts.  ~ 


the  repair  of  the  new  roads^  the  burthen  was  thrown  upon 
the  rest  of  the  pariah  (r) ;  but  certain  districts  or  individuals 
may  be  bound  to  Tefsir,  as  a  vill(«)or  a  hundred  {t).  So,  a 
hamlet  may  be  charged  by  immemorial  prescription  (x) ;  or 
a  township  may  be  chaigeable  by  prescription  for  the  main- 
tenance of  all  ways  within  their  boundary  (y) ;  and  mere 
usage  without  the  averment  of  any  consideration  will  suf- 
fice to  bind  such  districts  (z)  ;  but  it  seems  doubtful  whe- 
ther one  parish  may  be  bound  to  repair  a  way  within  an- 
other parish  (a). 

Bridges,  though  deemed  to  be  highways^  must  be  repured  Bridget. 
by  the  county  (i) ;  and  by  the  22  H.  8,  a  6,  s.  9,  the  county 
is  bound  to  repair  the  highway  at  the  ends  of  bridges  to  the 
extent  of  three  hundred  yards'  distance  from  the  end^  which 
seems  to  have  been  the  common  law  (c),  see  further  as  to 
bridges,  Dig.  P.  u.  tit.  Bbidoes. 

Individuals  may  be  bound  to  repair  from  different  causes,  indmdiuls 
as  by  prescription,  tenure  or  inclosure.    A  party  cannot  be  p^JJ."      "' 
held  liable  by  prescription,  unless  it  be  in  respect  of  some  By  prcMnip- 
consideration  as  the  taking  of  toll  or  other  profit,  for  the  act    ^* 
of  the  ancestor  cannot  charge  the  heir  without  profit  (if); 
but  a  corporation  may  be  bound  by  prescription  without 
consideration  {e) ;  but  the  occupier  is  bound  to  cleanse  the 
dikes  and  ditcfies  adj(nning  to  his  land  without  prescrip- 

(q)  1  Ld.  Raym.  725.  (a)  Anon,,  12  Mod.  409 ;   JR.  ▼. 

(r)  R.  ▼.   Sheffield  (Inhabi.),  2  St.  Giles,  CambHdge{Inhab9,\hM. 

T.  R.  106.  &  S.  260. 

(»)  27  An.  pi.  44,  (21).  (6)  13  Co.  33. 

(/)  R.  ▼.  Yarttm  {InhabeX  1  Sid.  (c)  Br.  Abr.»  Pkibbntmbnt,  pi. 

140.  23;   2  Inst.  705.      See  aliio  JR.  ▼. 

(x)  Sty.  163.  Yorkehire  (W,  Rid.),  7  Eart,  588; 

(y)  R.  T.  EeeU^eld  {Inhabt.),  1  S.C,  STauDt.  284;  S.C.  In  error, 

B.   &  A.  348;  R.  y.  MachynUeth,  2  Dow,  1. 

2  B.  &  C.  166.  {d)  13  Co.  33;  Sty.  400.    See  alM 

(r)  R.  ▼.  Hatfield  {Inhabs.),  4  B.  R.  ▼.  Skhmer,  5  Esp.  219. 

&  A.  75.  (0  13  Co.  33. 
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tion  {g)^  and  this  part  of  the  common  law  is  confirmed  by 
the  statute  (A). 

A  private  person  may  likewise  be  bound  by  reason  of  his 
tenure  (2);  and  so  his  alienee  (A) ;  and  if  the  lands  come  into 
the  hands  of  the  Crown^  yet  the  obligation  or  duty  con- 
tinues (0,  but  the  occupier  and  not  the  owner  is  liable  (m) ; 
and  if  the  owner  allow  his  land  to  lie  fresh,  he  will  not  be 
excused  from  repair  (t). 

A  party  may  likewise  be  bound  to  repair  by  reason  of  an 
inclosure  of  the  land  on  either  side  of  the  highway,  for  by 
this  means  he  deprives  the  public  of  their  common-law  right 
to  go  upon  the  adjacent  land  in  case  the  road  be  founderous 
and  out  of  repair  (n).  If  a  person  inclose  land  on  one  side, 
the  other  side  being  anciently  inclosed,  he  shall  be  compelled 
to  repair  all  the  way,  but  if  there  be  no  ancient  inclosure 
he  will  be  obliged  to  repair  only  half  the  way  (0).  If  the 
party  neglect  to  repair,  the  passengers  may  make  gaps  in  the 
inclosure,  and  go  upon  the  land  to  avoid  the  bad  road  {p ), 
and  the  Court  in  one  case  ordered  an  inclosure  to  be  pros- 
trated until  the  road  was  repaired  (;);  and  the  like  law 
prevails  in  case  a  party  encroaches  on  the  highway,  for  he 
is  bound  to  repair  it  until  the  encroachment  is  removed  (r) ; 
but  the  bare  removal  will  not  dtscharge  one  who  is  bound 
to  repair  by  reason  of  tenure,  because  in  that  case  he  is 
dlways  bound  (r).  But  the  obligation  to  repair  by  rea« 
son  of  inclosure  or  encroachment  extends  only  to  indosures 
made  by  the  party,  not  to  those  made  by  act  of  the  law,  as 


(^)  8  H.  7,  5;  Bro.,  Nuisance, 
pi.  28. 
(A)  See  Dig.  P.  iii.,  tit.  High- 

WAYS. 

(t)  Palm.  389. 

\k)  R.  ▼.  Buckeridge,  4  Mod.  48. 

(0  R,  Y.  Buccleugh  (Ducheat),  I 
Salk.  358;  S.  C.>  6  Mod.  150. 

(m)  Palm.  389  ;  2  Roll.  Rep.  412 ; 
Ho9ktni*9  etutf  Godb.  400;  R.  y. 


WaiU,  1  Salk.  357 ;  FMter^B  case, 
4  Vin.  Abr.  504. 

(n)  Duneombe*8  cotff,  Cro.  Car. 
366 ;  He7m'9  ea*e,  W.  Jo.  296. 

(o)  Anon,,  1  Sid.  464. 

(;;)  Henn's  case,  sup, 

(q)  JR.  Y.  Hillarsden,  1  Keb.  894. 
See  also  R.  y.  Hatfield  (InAabs,), 
4  B.  &  A.  75. 

(r)  JR.  ▼.  Stoughton,  2  Saund.  160. 
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under  an  inclosure  act  {s).    As  to  the  making,  repuring,  corpokbal 

and  managing  of  highways  and  turnpike  roads,  see  Dig.  P.  """^Tts.^" 
UL  tit.  Highway. 


103.  A  private  way  is  siud  to  be  such  as  goes  to  a  WhatUapri- 
chnrch,  or  to  the  common  fields  of  a  town,  or  to  a  private  ^*  *  ^*^' 
house,  or  to  a  particular  village  which  terminated  there ;  and 
it  is  so  called  because  it  is  for  the  particular  benefit  of  the 
inhabitants  of  such  place  only,  and  not  for  all  the  queen's 
subjects ;  and  the  rights  which  may  be  claimed  by  particular 
persons  to  use  such  way,  is  an  incorporeal  hereditament 
known  by  the  name  of  a  Riffht  of  Way,  as  to  which  see  fur- 
ther, pasty  §  360  et  seq.  But  whether  a  way  be  a  private  way 
or  a  highway  depends  much  upon  reputation  (0- 

A  private  way  may  become  public  either  by  act  of  Par-  Private  way 
liament,  as  by  inclosure  acts,  or  by  its  presumed  dedication  ]iJ^^^^  ^"  ' 
to  public  use.     As  to  what  constitutes  a  dedication  has 
been  a  matter  of  some  question.     At  first  it  seems  to  have  Dedication  of 
depended  upon  the  length  of  time  that  the  road  had  been  left  p^bn^.  ^  ^ 
without  any  bar  or  other  obstruction  (tt),  but  the  intention 
has  since  been  considered  as  the  rule  (x) ;   but  the  tenant 
cannot  bind  the  inheritance  in  cases  of  this  kind  (y) ;  so,  if  the 
dedication  be  not  made  openly,  and  with  a  deliberate  pur- 
pose, it  will  not  be  admitted  (2:) ;  so,  where  it  was  proved 
that  a  bar  had  been  put  up,  the  right  of  way  was  negar 
tived  (a) ;  so,  where  the  owner  was  compellable  to  make  an 
occupation  road  for  particular  persons,  this  was  held  to  re- 
but the  presumption  of  a  dedication  {b) ;  but  where  a  place 
was  altogether  left  without  bar,  or  chain,  or  any  other  mark 

(»)  JR.  V.  PUcknow  (Inhabg,),   1  B.  &  A.  457. 

Burr.  461.  (jr)  Wood  y.  Veai,  5  B.  &  A.  457. 

(/)  1  Vent.  189.   See^lao  Senhouse  (z)  Roberts  t.  Karr,   1  Campb. 

▼.  ChrUHan^  1  T.  R.  578.  262,  n. 

(tt)  Bugby  Charity  v.  Merrywea-  (a)J>M^V^ey.FFtn/er,Id.263,n. 

iher,  11  East,  a76.  (b)  R.  ▼.  St.  Benediet  {InAabs,),  4  . 

(:r)  Woodyer  ▼.  Madden,  5  Taunt.  B.  &  A.  447. 
1 26,  recognised  In  Wood  ▼.  Veai,  5 
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of  priTate  property^  this  was  declared  to  be  a  public  road  (c). 
As  to  whether  there  can  or  cannot  be  a  partial  dedication  of 
a  way,  see  2  M.  &  S.  263,  1  Campb.  263,  n.,  7  B.  & 
C.  260 ;  but  if  a  general  grant  be  once  made,  the  grantor 
cannot  resume  his  rights  to  the  hinderance  of  the  public,  and 
a  highway  cannot  be  changed  or  diverted  without  the  queen's 
licence  or  the  authority  of  Parliament  {d). 


SECTION  XL 

WATER. 

f  104.  Under  what  name  Water  paaee. 

105 

Rigkie   connected   wUh   the       ^  \0b.  Ground  Derelict. 

Sea,                                                      Alluvion, 
Umite  qf  the  Admiralty  or                  AvuUion. 

Property  in  the  Soil  qf  the                  Wreck,  Sfc, 

Sea.                                                     Eight  qf  bathing  in  the  Sea. 

106 

n.  mnm. 

Definition.                                 \      106.  Public  or  Pnvaie. 

1.  Public  Bivers. 

107 

What  a  navigable  River. 

Property    in    the   Beds   of 

Jtivere. 
Banie  the  Property  qf  the 

Owner. 

107.  No    Common^aw   Right    to 
Towing-paths. 
Rights  qf  the  Crown. 
Derelict  Lands,  8(C.  in  Rivers. 
Eyots  in  Rivers. 

2.  Private  Rivers. 

108 

Tncidenti  to  private  Bivere. 
TUheriee  of  different  Kinde. 
Common  Fishery. 
Free  FUhery. 
Several  Fishery. 
User  of  a  Fishery. 
Bateability  of  a  Fishery. 

108.  Tithe  qfFUh. 

109.  Tolls,  when    demandable  or 

otherwise. 
Toll-thorough. 
Tolls  in  respect  of  ancient 

Water-milU. 

III.  OTanata,  Bodtg,  Ire 
110.  Property  in  the  Soil.  \      110.  Shares  in  River  and  Canal  Cos. 

110.  Damage  to  Locks,  S^c. 

(c)  R.  Y.  Lloyd,  1  Campb.  260. 
{d)  R.  Y.  Warde,  Cro.  Car.  266;  S.  C,  1  Anden.  344. 
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Property  in  the  Fish. 
Stealing  FUh. 
h^uriee  to  fUh-ponde. 
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V.  Sbttotr$. 


113.  Defimtumo/a  Sewer. 

Commissions  qf  Sewers. 

Jurisdiction  of  the  Commis- 
sioners of  Sewers. 

Land  rateable  for  Repairs  of 
Sewers. 


113.  Obligation  qf  Individuals  to 

repair  by  reason  qf  Tenure, 

Parties  not  to  be  assessed^ 

when. 
When    the   whole   Levsl  is 
bound. 


104.  Water,  in  the  general  sense  of  tlie  term,  is  com- 
prehended under  land,  and  was  not  demandable  by  the 
name  of  water  in  a  prcBcipe^  (before  the  3  &  4  W.  4,  c.  27, 
abolishing  that  writ,  see  Dig.  P.  iii.  tit.  Limitations),  but 
the  land  whereupon  the  water  flowed  was  demandable  as 
80  many  acres  terra  aqiid  coopertas  (e) ;  so,  if  a  man  be 
seised  of  a  river,  and  by  deed  grants  separalem  piscariam 
in  the  same,  and  makes  livery  of  seisin  secundum  formam 
chartiy  the  soil  does  not  pass  [but  on  this  point  see  further, 
past  J  §  108  («)]  nor  the  water,  for  the  grantor  may  take  water 
there ;  and  if  the  river  become  dry,  he  may  take  the  benefit 
of  the  9oil(«);  for  the  same  reason,  if  a  man  grant  aquam 
iuaniy  tlie  soil  shall  not  pass,  but  the  piscary  within  only  (e); 
but  stoffnum  (a  pool)  consists  of  land  and  water,  and  there- 
fore by  that  name  land,  as  well  as  water,  will  pass ;  so,  by 
the  name  of  a  gulf  or  deep  pit  land  and  water  will  pass  (e). 

Water,  like  land,  is  distinguishable  into  different  parts,  as 
the  sea,  rivers,  docks,  canals,  ponds,  and  sewers,  to  each  of 
which  are  attached  different  rights  and  incidents ;  to  these 
may  be  added  a  watercourse  or  the  use  of  running  water, 
which  being  an  incorporeal  hereditament  demands  a  distinct 
consideration  in  its  proper  place. 


Under  what 
name  water 


(e)  1  Inst.  4.  a. 
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Rights  con- 
nected with  the 
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admiralty  or 
common-law 
jurisdiction. 


Property  in  the 
soil  of  the  sea. 

Ground  dere- 
lict. 


I.  ®6e  Sbea. 

105.  The  sea  is  open  to  all  the  queen's  subjects  fbr  all 
lawful  purposes,  it  being  called  **  the  great  highway  of  the 
world,"  and  therefore  common  to  all(/);  but  this  general 
right  may  be- restrained  by  particular  rights  acquired  either 
by  grant  from  the  Crown,  or  prescription  which  supposes  a 
grant)  or  by  custom.  The  matters  connected  with  the  sea 
are  the  jurisdiction  to  be  exercised  on  the  ocean  as  a  muni- 
cipal right,  the  property  in  the  soil  of  the  sea  itself,  and 
herein  of  land  derelict,  alluyion,  and  islands  arising  therein, 
the  right  of  fishery,  and  of  taking  wrecked  goods,  and  lastly 
the  right  of  bathing  in  the  sea. 

That  arm  or  branch  of  the  sea  which  lies,  as  Lord  Hale 
observes,  within  the  fauces  terrcB,  where  a  man  may  discern 
between  shore  and  shore,  is  within  the  common-law  jurisdic- 
tion, that  is,  within  the  jurisdiction  of  the  sheriff  or  coroner; 
that  part  which  lies  without,  the  main  sea  or  the  high  sea  (^), 
is  within  the  sole  jurisdiction  of  the  Admiralty :  so,  below  the 
low  water  mark  the  admiral  has  the  sole  jurisdiction ;  but 
between  the  high  water  mark  and  the  low  water  mark 
the  common  law  and  the  admiral  have  dwisum  imperum 
interchangeably,  sciL  one  super  aquam  and  the  other  stg}er 
terrain  (A).  These  distinctions,  so  far  as  regards  judicial 
proceedings,  are  of  less  importance  now  than  they  were  for- 
merly, in  consequence  of  the  statutory  provisions  respecting 
the  admiral's  jurisdiction;  (see  Dig.  P.  i.  tit.  Admibal, 
Admiralty)  ;  but  so  far  as  regards  private  rights  there  may 
still  be  questions  arising  out  of  this  distinction,  as,  where 
a  contract  took  place  in  the  Thames  adjoining  St  £[athar 
rine's,  prohibition  was  granted  (t). 

It  is  agreed,  that.,  as  the  queen  has  the  sovereign  domin- 
ion over  the  sea,  she  has  the  right  of  property  in  the  soil ; 
hence  it  follows  that  what  was  the  queen's  when  covered 


{f)  Per  Beat,  C.  J.,  Blundell  v. 
Cntierall,  5  B.  &  A.  274. 
(y)  Hale  do  Jure  Maris,  10. 


(h)  SirH,  CoMiable'8  cote,  5  Co. 
107. 
(i)  teiffh  V.  Burley,  Ow.  122. 
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with  water  becomes  hers  also  when  the  waters  have  left     corporbal 
it  (A);  therefore  in  one  case  where  a  quantity,  of  ground       MBNTg.  * 


was  left  by  the  sea,  and  the  question  was  whether  it  be- 
longed to  the  King  by  his  prerogative,  or  whether  he 
whose  grounds  were  adjoining  should  have  it,  it  was  ad- 
judged that  if  the  sea  gradually  decreases,  the  ground  shall 
not  belong  to  the  King ;  sed  secus,  where  a  great  quantity 
which  was  drowned  before  is  left  (/).  So,  if  the  sea-marks 
were  gone,  so  that  it  could  not  be  known  if  ever  there  was 
land  there,  the  land  gained  from  the  sea  was  held  to  belong  to 
the  King ;  but  if  the  sea  covered  the  land  at  the  flux  of  the 
sea,  and  retreated  at  the  reflux,  so  that  the  sea-marks  were 
known,  such  land  should  belong  to  the  owner  (m).  So,  lords 
of  manors  may  daim  lands  derelict  by  grant  or  prescrip- 
tion (n) ;  but  they  cannot  prescribe  to  have  lands  beyond 
the  low  water  mark  because  a  subject  can  have  no  use  of 
such^  yet  lands  between  the  high  and  low  water  mark  may 
be  prescribed  to  belong  to  a  manor,  because  such  lands  are 
dry  every  twelve  hours  in  every  day  (o) ;  so,  grants  may  be 
made  of  land  to  be  recovered,  but  in  this  it  is  to  be  under- 
stood that  ihe  land  must  be  reduced  into  possession  within 
a  reasonable  time  (p  ). 

Alluvion,  by  which  is  understood  the  secret  accession  of  Ailuvioo. 
soil  to  other  sdjl,  produced  by  the  sea  casting  up  sand  and 
earth  so  as  to  make  fresh  soil,  belongs  not  to  the  queen, 
but  to  the  owner  of  the  ground  to  which  it  attaches  itself^ 
on  the  same  principle  as  lands  gradually  derelict  belong  to 
the  subject  (y);  and  it  is  said  by  a  writer  of  authority  that 
a  grant  of  a  manor  or  land  contiguous  to  the  sea,  und  cum 

(k)  Callis  on  Sewers,  47.  See  also  Anstr.  603. 

Hale  de  Jure  Maris,  c.  4 ;  Davis,  {q)  Hale  de  Jure  Maris,  p.  29. 

56 ;  (UnuiabU'i  case,  5  Co.  108  a.  See  also  R.  ▼.  Varborough  (Lordy,  3 

(0  Abbot  qf  Ramsey'*   case,  3  B.  &  C.  91 ;  S.  C,  4  D.  &  R.  790; 

Dy.  326.  S.  C,  affirmed  in  the  House  of  Lords, 

(m)  Corporation  qfRunmey*s  ease,  5  Bing.  163  ;  S.  C,  2  Bligh,  N.  S., 

SDy.  326,  ^\.  2,  in  marp. -,  see  also  147;  S.   C,  1   Dow,  N.  S.,  176; 

1  Keb.  301 ;  2  Vent.  208.  S.  P.,  Scratton  y.  Brovm,  4  B.  &  C. 

(n)  26  Yin.  Abr.  574,  pi.  3.  484,  where  the  distinction  between 

(o)  Callis,  p.  49.  derelict  land  and  allavion  is  folly  rQ- 

(jp)  Atiy,  Gen,    v.  Richards,   2  cognised. 
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maritimis  incrementisy  will  pass  the  right  to  alluvion^  though 
not  to  lands  derelict  (r). 

There  is  also  a  distinction  taken  between  alluvion  which 
is  an  imperceptible  increase,  and  avulsion  which  is  an  acces- 
sion of  land  hj  its  breaking  off  from  other  land;  in  this 
latter  case  if  the  direption  be  suddein,  and  it  be  unknown 
from  what  land  it  is  severed,  it  will  belong  to  the  Crown ; 
but  if  the  owner  of  the  land  from  which  it  is  torn  off  be 
known,  it  shall  belong  to  him  {s).  So,  in  respect  to  islands 
rising  in  the  sea^  they  belong  prim&  facie  to  the  queen  as 
universal  occupant  {t) ;  but  if  that  part  of  the  sea  where 
the  island  rises  happens  to  belong  to  a  subject,  that  forms 
an  exception  to  the  rule  of  law,  and  may  be  claimed  by  the 
owner  upon  the  general  principle  that  a  man  shall  be  en- 
abled to  repossess  himself  of  his  land  in  all  cases  where  he 
can  establish  his  claim  (z). 

A  right  of  fishing  in  the  sea  is  properly  a  public  right) 
the  exercise  of  which  is  regulated  by  statutory  provisions 
for  the  benefit  of  the  public;  (see  Dig.  P.  i.  tit*  Fish, 
Fisheries)  ;  but  in  this  as  in  other  ca^es  of  public  rights 
there  may  be  a  claim  to  a  private  right  grounded  on  an  im- 
memorial grant  or  prescription  as  to  common  of  fishery  (y). 

The  right  of  taking  goods  wrecked,  royal  fish,  and  swans 
may  all  be  vested  in  subjects  as  royal  franchises,  for  which 
see  further,  posty  under  that  title. 

The  right  ofbathing  in  the  sea  has,  after  much  discussion 
and  deliberation,  been  determined  (though  not  unanimously) 
not  to  be  a  common  law  right  (z) ;  and  in  all  cases,  if  public 
decency  is  violated,  it  is  an  indictable  offence. 


(r)  Hale  de  Jure  Maris,  17,  18. 

(«)  Fleta,  1.  3,  c.  2,  s.  6.  See 
alsoBract.,!.  2,  c.  2,  s.  2. 

(0  Callifl,  44. 

(«)  Fleta,  1.  3t  c.  2,  ss.  6,  9 ; 
Britt.  86  b;  Callis  on  Sewers,  44,  45. 


(jp)  Seeposi,  §  107;  BltmdeU  ▼. 
Catterall,  5  B.  &  A.  274. 

(y)  BlundellY.  Catierali,  5  B.&A. 
268. 

(z)  R.  Y.  CrundeUf  2  Campb.  B9. 
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106.  A  river  is  defined  to  be  a  ruiming  stream^  pent  in  Defimtion. 
on  dther  side  with  walls  and  bonks,  and  it  bears  that  name 
BS  well  where  the  waters  flow  and  reflow,  as  where  they 
hare  their  current  one  way. 

Rivers  are  either  public  or  private.    A  public  river.  Public  or 
otherwise  called  a  nwngable  rivers  is  where  there  is  a  com-  ^"^* 
mon  navigation  exercised.     A  private  river  is  where  there 
is  no  public  right  of  passage. 

1.  Public  Rwers. 
An  ancient  river,  which  has  been  navigable  from  time  What  a  naviga- 
inunemorial,  or  which  has  been  declared  to  be  so  by  act  of 
Parliament,  is  unquestionably  a  public  navigable  river  (6); 
and  primd  facie  a  river  which  flows  and  reflows,  and  is  an 
arm  of  the  sea,  is  common  to  aU  (6) ;  but  in  Lynn  {Mayor 
tfc)  V.  Tumeric)  this  was  not  admitted,  and  the  public 
right  to  navigate  the  stream  was  denied  {d) ;  however,  in  Miles 
V.  Ita9e(e),  the  decision  was  in  favour  of  the  public  right; 
but  whether  a  river  be  navigable  or  not  is  a  question  of  fact 
forajury  (/). 


107.  The  rights  in  public  rivers  are  much  the  same  as  Rights  in 
those  enjoyed  in  the  sea.      As  a  rule,  the  soil  of  ancient  "^^' 
navigable  rivers,  where  there  is  a  flux  and  reflux  of  the  sea^  beds  of  riven. 
belongs  to  the  Crown  (ff);  but  the  banks  of  such  rivers,  to-  Banks  the  pro- 
gether  with  the  trees,  &c.,  belong  to  the  owners  of  the  J^^f  ^ 
adjacent  grounds,  although  they  cannot  justify  digging  or 
casting  them  down  (A),  and  it  is  the  same  with  the  sea- 
banks  (i).     The  soil  of  other  streams  belongs  to  the  subject^ 
that  is;,  to  the  owners  of  the  adjacent  grounds,  to  each  re- 

(4)  22  Ass.  pi.  93;  cited  by  Holt,  (J)  Voogkt  v.  Winch,  2  B.  &  A. 

C.  J.,  1  Mod.  105.  662. 

(c)  Cowp.  86;4S.C.,«Mi6.,Lofft,  {g)  IL  ▼.  Trinity  Hotue,  1  Sid. 

556.  86;  S.  C,  1  Keb.  300. 

(<0  lb. ;  see  also  4  B.  &  C.  602.  (h)  Callis,  73. 

(e)5Taunt.705;S.C.,lMarsh.3l3.  (f)  Id.  74. 
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Bpectively,  as  far  as  the  middle  of  the  stream ;  public  rivers, 
therefore,  so  far  as  concerns  the  flowing  and  reflowing  of  the 
tide,  and  as  they  participate  of  the  nature  of  the  sea,  are 
denominated  royal  streams,  and  so  far  as  they  are  navigable 
by  all  her  Majesty's  subjects,  they  are  properly  considered 
as  highways,  with  this  difference,  however,  that  if  a  way  be 
founderous  and  out  of  repair,  the  public  have  a  right  to  go 
on  the  adjoining  land,  but  if  a  river  should  happen  to  be 
choaked  up  with  mud,  this  would  not  give  the  public  a  right 
to  cut  another  passage  through  the  adjoining  lands  (A).  On 
this  principle  it  has  been  decided,  in  more  than  one  case, 
that  there  is  no  common-law  right  to  towing-paths  on  the 
banks  of  navigable  rivers,  and  that  the  right  can  be  claimed 
only  by  custom  (/),  although  in  R.  v.  Claworth  (Inhabs.)  (m)  it 
is  said  that  if  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be,  a  right  to 
a  way  by  the  brink  of  the  water  over  that  land,  or  farther 
in  if  necessary. 

On  the  same  principle,  no  port,  wharf,  or  quay  can  be 
erected  without  the  licence  or  charter  of  the  Queen,  nor  is 
there  any  general  right  to  unload  merchandize  on  the  shore 
of  the  sea  or  the  banks  of  the  rivers ;  so,  not  to  stake  nets, 
nor  to  take  away  sand  or  stone  (n).  But  these  rights  may  be- 
long to  the  subject  by  grant  or  prescription,  and  the  right  of 
the  Corporation  of  London  to  drive  piles  into  the  bed  of  the 
river  Thames  was  vindicated  on  this  ground  {o) ;  so,  on  the 
same  ground  the  Trinity  House  may  take  gravel  and  8and(p). 

So,  the  queen  possesses  certain  rights  in  rivers  as  that  no  one 
should  set  up  a  ferry  without  prescription  or  a  charter,  unless 
it  be  for  the  use  of  his  own  family ;  also  a  right  to  bar  fish- 
ing or  fowling  for  a  certain  time  {q) ;  and  also  a  jurisdiction 
to  remove  nuisances  by  a  commission  of  sewers  (r). 


(*)  Bail  V.  Herberi,  3  T.  R.  263. 

(/)  Id.  259,  citing  Zangert  ▼. 
Whukard  and  Vernon  ▼.  Prior,  Sec 
abo  Pierte  ▼.  Fauconberg  (Ld,),  I 
Burr.  292. 

(m)  6  Mod.  163. 


(ft)  Blundell  t.  Caiierall,  tup. 
(o)  22.  ▼.  Smiih,  1  Dougl.  441. 
(p)  JR.  T.  Trinity  Hotae,  tup. 
{q)  Hale  de  Jur.  Mar.  6. 
(r)  CtHiWSf  pasHm, 
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The  law  respecting  lands  derelict  by  the  recess  of  the  sea     oobpoual 
applies  also  to  nayigable  riyers ;  if  a  stream  depriye  a  man        mknts. 


of  his  gromid  by  making  a  channel,  and  it  afterwards  return  Derelict  lands, 

,  ,  &c«  in  iiTen* 

to  itsandentconrse,  the  original  ownership  will  not  be  lost  if 

it  can  be  ascertained  («) ;  and  the  same  in  regard  to  aUuyion; 

but  it  is  said  that  if  the  field  of  a  man  becomes  detached  by 

the  force  of  the  stream,  and  attaches  itself  to  the  soil  of 

another,  and  remains  so  a  sufficient  time  for  trees  to  grow 

thereon,  the  trees  shall  be  the  property  of  the  latter,  on  the 

principle  that  trees  belong  to  the  person  in  whose  land  they 

are  first  planted  (t) ;  yet  it  seems  that  by  custom  a  riyer 

may  form  the  boundary  of  lands,  whateyer  course  it  may 

take,  as  in  the  Ccue  of  the  Severn  below  Gloucester  (x). 

As  to  eyots  or  smaU  islands  in  riyers  the  rule  of  law  EyotiinrlTen. 
seems  to  be,  that  if  it  rise  in  the  middle  of  a  riyer,  it  belongs 
to  the  owners  of  the  land  on  either  side,  according  to  its 
breadth  near  the  banks  (y),  and  therefi:>re  if  it  lies  nearer  to 
one  bank  than  the  other,  so  much  more  will  belong  to  the 
owner  near  to  whose  bank  it  lies  than  to  the  other  (ir). 

By  the  Malicious  Injuries  Act  unlawfully  destroying 
any  sand-bank  or  sea-wall,  or  the  bank  or  waU  of  any  riyer, 
canal,  or  marsh,  whereby  any  land  should  be  oyerflowed,  is 
declared  a  felony  punishable  with  transportation  for  life  or 
seyen  years. 

As  to  fisheries  and  tolls,  in  respect  of  water,  see  infra f 
§  108 ;  and  as  to  obstructions  to  riyers,  see  post,  Injubies  to 
Thinos  bbajl. 

2.  Private  Rivers. 

108.  Priyate  riyers  are  not  nayigable,  and  the  soil  most 
oommonly  belongs  to  an  indiyidual  or  to  the  owner  of  the 
adjacent  land,  on  either  side  (a).  To  such  riyers  belong  in 
a  particular  manner  the  priyate  right  of  water  known  by 

(•)  Fleta,  Ub.  3,  c.  2,  ■•  10.  (y)  Fleta,  lib.  3,  c.  2,  s.  6. 

(0  Holder  ▼.   Coaiei,  see  on/e,  (r)  Fleta,  lib.  3,  c.2,  s.  6;  Bract., 

§  96.  lib.  2,  c.  2. 

(«)  Hale  de  Jora  Maria,  6.  (a)  See  ante,  §  106. 

TOL.  I.  I 
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FiSBEaT  nr  bivebs. 


comroRBAA 

HBRKDITA* 
MBNT8. 

Incidents  to 

FiBheriesof 
different  kinds. 


Common 
fishery. 


Free  fishery. 
SeTeral  fishery. 


the  naoto  of  a  waterooursef  and  aome  other  eaaements  con- 
nected with  water,  of  which  see  further,  pat,  §  398« 

Among  the  incidents  to  private  riyerB  in  common  with 
navigable  rivers,  are  fiwherieis  tolls^  and  rateability,  &o» 

A  fishery  is  either  a  liberty  or  right  of  fishing  arising  by 
reason  of  the  proprietary  of  the  soil,  as  a  man's  right  to  fidi 
in  his  own  water,  which  is  incident  to  his  enjoyment  of  the 
hmd  covered  with  water  (b),  or  it  is  a  liberty  without  the 
soil  or  severed  from  the  land,  of  which  there  are  diflSareot 
kinds,  as — 1.  Conmion  fishery,  a  right  of  fishing  comm<m  to 
all,  as  a  fishery  in  the  sea;  2.  Free  fishery,  or  an  exduave 
right  to  fish  in  any  public  water,  as  in  an  arm  of  the  sea; 

3.  Several  fishery,  a  right  to  fish  in  a  private  watw,  eilher 
exclusively  or  in  conjunction  with  the  owner  of  the  soil ; 

4.  Common  of  piscary,  or  a  liberty  fiir  one  or  more  to  fiah 
in  the  water  of  another. 

Although  these  distinctions  are  recognised  in  the  books, 
yet  the  terms  **  common,''  «  fi^e,"  and  "  several "  seem  to 
be  applied  indiscriminately  to  fisheries  either  in  public  or 
private  waters  (c). 

A  common  fishery,  as  above  defined,  is  that  which  pio« 
perly  belongs  to  the  sea  and  navigable  rivars,  it  being  a 
settled  rule  of  law,  that  the  sea  and  all  navigable  rivers  are 
open  to  all  her  Majesty's  subjects  for  the  purpose  of  fish« 
ing  {d);  and  there  can  be  no  preaoription  fi)r  a  right  to  fish 
in  the  sea  as  annexed  to  certain  tenements  (e);  buttheremay 
be  a  right  either  by  grants  from  the  Crown,  or  by  statotory 
provisions,  for  which  see  Dig.  P.  i.  tit.  Fish,  Fish£RIE& 

A  free  fishery,  according  to  the  above  definition  (^),  is 
like  a  free  warren  a  royal  franchise  (A). 

But  as  to  what  is  to  be  understood  by  a  several  fishery 


(b)  Hale  de  Jar.  Mar.  18  ei  90q. 

(c)  Bract.,  Ub.  4,  c.  45,  s.  4;  4  H. 
6.  n,  pi.  7;  F.  N.  B.  889;  Fit«. 
Abr.  Am.  422;  Cro.  Car.  554;  IVent 
122;  Cartb.  285. 

(</)  Lord Fitzwatter'tcMet IMod. 
106 ;  S.  C,  3  Keb»  242;  S.  C.»  2  Ler. 


139 ;  1  Fk«em.  414;  Roy^  FUkefyim 
the  River  Bonn,  Day.  149 ;  Carter  ▼. 
Mureott  4  Bnrr.  2162. 

(«)  WardY.Cret9wea,Wililm,2$&. 
See  also  8  E.4, 10,  dtod  Kitoh.  45. 

(^)  See  2  Comm.  39. 

(A)  SeejMMTl,  §629. 
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ihe  boobaiebynomeaxiBagieedfaaditiBBaidtobeapomt  oompo«iAL 
not  jet  quite  settled  (t).  Lord  Coke  says,  ^*  A  man  may  pr&-  mbnts.^* 
■cribe  to  haye  separalem  piscariam  in  such  a  water,  and  the 
owner  of  the  soil  shall  not  fish  there,  but  if  he  claim  to  have 
eommumam  pucaruB  or  Uberam  piscariam,  the  owner  of  the 
soil  shall  fish  there  "  (k).  On  the  other  hand,  in  Kemp  ▼• 
SMth(l),  it  is  said  that  he  who  has  a  several  fishery  is  owner 
of  the  soil,  and  therefore  it  is  a  good  plea  in  an  action 
brought  by  him,  that  it  is  Uberam  piscariam.  In  Seymour 
T.  Ld.  Ccurtenay  (m),  it  was  ruled  that  a  grant  of  fishery, 
with  the  exception  of  oysters,  and  a  reservation  of  a  right 
to  take  fish  for  the  grantor's  own  table  constituted  a  seyend 
fishery;  and  in  this  case  the  Coiui;  declined  giving  any 
opinion  on  the  point,  whether  ownership  of  the  soil  be  essen- 
tial to  a  several  fishery  or  otherwise;  and  it  was  added, ''that 
a  partial  independent  right,  or  a  limited  liberty,  not  dero- 
gating from  the  right  of  another,  is  not  inconsistent  with  a 
several  fishery ;  and  therefore,  although  a  man  has  the  liberty 
of  taking  a  particular  species  of  fish  or  a  certain  quantity  of 
fish,  yet  another  having  the  liberty  of  taking  fish  at  all  times 
and  for  all  purposes  should  still  be  deemed  to  have  a  several 
fishery  (m) ;  but  it  has  in  a  subsequent  case  been  held  that 
where  a  man  hasa  several  fishery,  the  presumption  is  that  he 
has  the  soil,  and  that  presumption  is  conclusive,  if  not  op- 
posed (a). 

Although,  primd  fade,  every  subject  has  a  right  to  take 
fish  upon  the  seanshore  between  the  high  and  low  water- 
mark, such  general  right  may  be  abridged  by  the  existence 
of  an  exclusive  right  in  some  individual  (o),  and  the  Crown 
may  grant  a  several  fishery  in  a  navigable  river,  or  in  an 
armof  the  sea(p),  see  further,  pa«/,§  629.     So  there  may  be  u§erofa 

fishery* 

(0  EhmmUy  ▼.  Oiy#,  1  Dongl.  (»)  PorMmcAev.  3fafo»,  2  Chitt. 

56.  662. 

(Jk)  1  lMt<  122.  (o)  Bagoii  ▼.  Orr,  2  B.  &  P.  472. 

(0  2Salk.637;  8.  C,  4  Mod.  186  {  (jp)  Carter  ▼.  Murcot,   4  Burr. 

Skinn.  342 ;  Holt,  322.  2162 ;  Oafard  {Mayer,  S(c.)  t.  Ri- 

(m)  5  Burr.  2814.  ehardaon,  4  T.  R.  239. 
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oompoRBAL     either  reservatioiiB  by  the  owner  of  the  soil,  or  limited  grants 
MBNT8.  '     1>7  him^  such  as  weirs,  &c.,  in  certun  rivers  (q);  and  where  a 


person  has  a  right,  under  andent  deeds,  to  have  a  weir  across 
a  river  for  taking  fish,  if  it  appear  that  such  weir  was  here- 
tofore made  of  brushwood,  through  which  the  fish  might 
escape  into  the  upper  part  of  the  river,  he  cannot  convert  it 
into  a  stone  weir,  whereby  the  possibility  of  escape,  except 
in  times  of  extraordinary  flood,  is  debarred  (r).  So,  it  has 
been  held  that  if  one  have  a  piscary  in  any  water,  he  has  no 
power  to  land  without  the  assent  of  the  owner  of  the  freehold, 
Ipswich  (Jnhabs.)  v.  Broume  {s) ;  and  in  this  case  it  was  laid 
down  that  in  every  ferry  the  land  on  both  sides  ought  to  be- 
long to  the  owners  of  the  ferry,  who  otherwise  could  not  land 
on  the  other  side ;  but  this  latter  point  has  been  since  over- 
ruled (f),  and  it  seems  also,  that  evidence  of  an  enjoyment 
of  a  landing*-place  for  the  space  of  twenty  years,  by  one 
having  a  fishery,  is  sufficient  to  presume  a  grant  (x);  and  it 
has  been  said  that  those  who  are  fishers  in  the  sea  may 
justify  going  on  the  adjoining  land,  for  such  fishery  is  for 
the  commonwealth  (y);  but  this  is  denied  in  Bcdl  v.  Her^ 
bert{z). 
Rateability  of  a  A  mere  right  of  fishery,  without  the  ownership  or  occu- 
fishery.  pation  of  the  soil,  being  an  incorporeal  hereditament,  is  not 

within  the  43  El.  as  the  subject  of  a  rate  (a) ;  but  a  several 
fishery  when  shewn  to  be  identified  with  the  land  is  liable 
to  be  rated  (i). 
Tithe  of  fish.  Fish,  whether  taken  in  the  sea,  or  in  rivers  public  or  pri- 

vate, or  in  private  waters,  are  not  titheable  except  by  cus- 
tom (e).     As  to  the  preservation  of  fish  in  rivers,  time  of 
taking  and  sale  of  fish,  fish-markets,  importation  or  export- 
er) 1  Mod.  106 ;  R.  v.  ElHs,  1  M.  (a)  R,  ▼.  Bm»,  I  M.  &  S.  655. 
&  S.  652.  (b)  Id.  652. 
(r)  Weld  ▼.  Hombift  7  East,  195.          (c)  Noy,  108 ;  Long  ▼.  Direell,  1 
(s)  SsT.  11.                                         RoU.  Abr.  636;  Dawei  v.  HuddU- 
(0  Peter  ▼.  Kendal,  6  B.  &  C.      eton,  Cro.  Car.  339 ;  Anan,,  1  Ventr. 
703.                                                         5;  Searborouffh  (Earl)  ▼.  Hunter, 
(»)  G^oyT.BofMl,  2B.  &B.  667.      Bnnb.  43;    S.  C,  2  GwilL  621; 
(y)  8  E.  4, 18,  19.                             Aueten  t.  Nieholae,  2  GwilL  616. 
(*)  3  T.  R.  263. 
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ation  of  fisb^  and  r^ulation  of  fiaheries  in  general,  see  Dig.  oorporbal 

T^         ^-^    -r^        -r^  a«a«DITA- 

ir.  L  tlb  JilSEL,  J ISHEBIEB.  i»KTt. 


109.  As  a  rule  the  sea  and  navigable  riyers  are  not  sub-  Xoiia,  when 
ject  to  toll,  because  by  Magna  Charta  and  other  statutes  ot^J^jae.  *  ^ 
every  one  has  a  right  to  go  and  come  upon  the  sea  with- 
out impediment  (d) ;  and  therefore  no  duty  can  be  imposed, 
in  respect  of  the  user  of  such  waters,  without  the  licence 
of  the  Crown.  So  that,  although  a  man  may  have  trespass 
for  unloading  on  his  grounds,  yet  he  may  not  take  any- 
thing as  a  certain  common  toll  {e),  unless  a  consideration 
be  shewn^  as  coming  into  a  quay  or  wharf  &c.,  when  a  toll 
may  be  demandable  (^) ;  for  toll-thorough,  whether  on  the 
land  or  on  the  water,  is  agunst  common  right,  and  cannot 
be  supported  without  a  consideration  (A);  but  toll-traverse, 
which  applies  to  private  waters,  may  be  demanded,  be- 
cause it  in  itself  supposes  a  consideration  (t) ;  therefore  a 
CQstom  of  demanding  a  toll  for  the  repair  of  a  port  has  been 
held  good,  fer  the  making  a  port  is  a  consideration  {k).  So, 
a  toll  for  weighage  has  been  supported,  where  the  party  had 
also  the  liberty  of  bringing  the  goods  into  a  port  (/);  and 
the  owner  of  a  port  may  have  a  toll  by  prescription,  with- 
out ailing  any  consideration  (m);  so,  for  the  same  reason, 
a  toll  for  measurage  has  been  supported  (n) ;  so,  for  quay- 
age (o);  so,  for  wharfage  (p), 

'    The  law  of  toll-thorough,  as  above  laid  down  in  respect  lykn-tfaoroiigli. 
of  ports  and  harbours  of  the  sea  (see  supra),  applies  also  to 
navigable  rivers,  where  the  toll  cannot  be  supported  with- 
out shewing  a  consideration,  Huspurt  v.  Wills  (7),  Notting" 

{ij  1  Mod.  105.  4^.),  2  WflB.  95. 

(e)  Hale  de  Port.  51,  reoogniaed  (ot)  WUket   ▼.  JHri^,   2    Lntw. 

in  5  B.  &  A.  298.  1519. 

(S)  Wines,  115.  (»)  Yarmouth    (Maifor,  ^c.)    t. 

(A)  22  £.  3,  58,  cited  NoWngham  Saion,  3  Burr.  1402. 
(Mayor)  t.  Lambert,  WDles,  114.  (o)  Sargent  r.  Reed,  2  Str.  1228; 

(1)  lb.     See  ante,  §  102.  S.  C,  1  WUb,  91. 

(k)  Vinkeneteme  ▼.  Bbden,  1  Ld.  (p)  Cotton  t.  Smith,  1  Cowp.  47. 

RsTm.  384 ;  S.  C,  1  Salk.  248.  (q)  1  Mod.  47;  S.  C,  1  Ventr. 

(/)  London  {Mayor,  &e.)  Y.Hunt,  47 ;  S.  C,  nom.  Heehord  ▼.  WUle, 

3  Ler.  37;  S.  P.,  Exeter  {Mayor,  1  Sid.  454;  S.  C,  2  Keb.  624. 
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oo&poAiAL  ham  {Mayor J  S^e.)  v.  Lambert  (r),  where,  for  want  of  shewing 
MBNT8.  a  consideration,  the  toll  could  not  be  supported :  on  the  other 
hand,  in  R.  v.  Boston  {CorporJ)  («),  the  consideration  of  re- 
pairing a  bridge  was  held  sufficient;  and  in  Steinson  y. 
Heath  {t\  wluch  was  a  case  of  toll-trayerse,  it  was  held  that 
no  consideration  need  be  shewn  (u). 
ToUb  in  respect       The  taking  of  toll  in  respect  of  andient  water-mills  rests 

of  ancient  , 

water-miiia.       on  custom,  and  if  more  toll  be  taken  than  what  the  custom 
warrants,  the  miller  is  punishable  for  extortion  (ar). 

Tolls  are  not  per  se  rateable  to  the  poor,  yet  when  con- 
nected with  land  they  are  so  (y).  See  fturther  Dig.  P.  m. 
tit.  Poor.  As  to  tolls  imposed  by  Parliament,  the  amount 
and  mode  of  imposition  is  regulated  by  the  Act 


III.  (iDanalSt  9o(bs  (re. 

Property  in  the       110.  Canals,  docks  and  other  artificial  waters  erected 
"^  '  under  the  sanction  of  the  legislature  are  regulated  in  every 

respect  by  the  provisions  of  the  Act  in  each  particular  ease, 
see  Dig.  P.  m.  tit.  Kailroads  and  Canai^;  but  the  power 
thus  given  by  the  Act  does  not  necessarily  give  the  under- 
takers any  interest  in  the  soil,  except  of  such  land  as  they 
purchase ;  therefore  the  trustees  of  navigable  rivers  are  hdd 
not  to  be  rateable  as  the  occupiers  of  land  over  which  sudi 
rivers  pass,  although  they  are  authorized  to  cleanse  and  en- 
large the  bed  of  the  stream  and  to  remove  aU  obstructions 
to  the  navigation,  ihey  having  no  more  than  an  easement  in 
the  river,  which  is  an  incorporeal  hereditament,  and  no  in- 
terest in  the  soil  (z) ;  and  the  grant  of  a  navigation  passes 
only  an  easement  (a);   so,  where  by  a  reservation  in  a 

(r)  Supra.  viffoiUm  Co,,  9  B.  &  C.  95 ;  S.  C,  4 

(«)  W.  Jo.  162.  Man.  &  RyL  84;  S.  P.,  R,  t.  Tkowuu, 

(0  3  Lev.  400.  9  B.  &  C.  114 ;  S.  C,  nom.  R.  t. 

(tf)  See  9upra.  Avon  Co.,  4  Man.  &  RyL  23. 

(x)  R.  ▼.  Burdett,  1  Ld.  Raym.  (a)  Aire  and  Colder  NanigaiUm 

148.    See  ani€,  §  93.  Co,,  9  B.  &  C.  820 ;  S.  C,  4  Man. 

(y)  R.  Y.  MUton,  3  B.  Ac  A.  112.  9t  Ryl.  728. 
(z)  R.  ▼.  Meney  and  Irwell  Na- 
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Canal  Act  the  owners  of  the  soil  were  authorized  to  work     corpokial 
ooal  mines  under  the  oanal,  held  that  the  legislature  having       mints.  ' 


left  to  the  owners  the  entire  dominion  and  benefit  oiP  their 
property^  the  company  who  had  the  liberty  of  purchasing 
their  rights,  could  not  recover  f<^  any  damages  done  to  the 
canal,  by  working  tiie  mine  (b) ;  yet  shares  in  navigable  shuw  in  rbvr 
livers,  canals  and  waterworks  have  heretofore  in  different  ^j^^,  ^''^' 
cases  been  deemed  real  property  (c) ;  but  this  is  mostly 
prcmded  ibr  in  modem  Acts  of  Parliament  by  declaring  all 
such  diares  to  be  personalty,  see  further,  cmte,  §  83. 

The  throwing  down,  levelling,  or  otherwise  destroying  Damage  to 
any  lock,  sluice,  floodgate,  or  oth^  work,  on  any  navigable  ^^*  ^' 
river  or  canal,  is  declared  by  the  Malicious  Injuries  Act  to 
be  felony  punishable  with  transportation  for  life.    See  Dig. 
P.  I.  tit  Malicious  Injubibs. 


Ill*  Private  waters  have  also  certain  rights  attached  to  FUh-ponda. 
them,  particularly  as  regards  fish,  wild  fowl  and  mills.  Any 
man  may  erect  a  fishpond,  or  water  wherein  fish  are  kept 
and  maintained,  it  being  a  matter  of  profit  and  increase  of 
victuals  (d) ;  and  there  needs  no  privilege  as  for  making  a 
free  warren  (e);  but  the  lord  of  a  manor  may  not  make  such 
a  stcnre-place  for  fish,  as  thereby  to  disturb  the  commonable 
rights  of  the  commoner  (J). 

A  man's  storepond  is  his  several  piscary,  and  he  may  Property  fai  tte 
claim  the  fish  as  pisces  suos  (/).     So,  fish  in  a  pond  go  to 
the  h^  and  not  to  the  executor  (A) ;  and  a  man  may  have 

(A)  W$frt9  &nd  Bstingion  Coma  (p)  Pollettfen  t.  Cri$pim,  1  Veatr. 

Co.  ▼.  Bradley,  7  East,  368.  122  ;  S.  C,  nom.  AM^ord  r.Critpen, 

(e)  Dryhuiter  r.  Bartholomew,  2  2  Keb.  757,   recognising   Child  t. 

P.Wmt.  127 ;  Buckeridge  ▼.  Ingram,  GreemhUl,  Cro.  Car.  554  {  S.  C,  W. 

2  Yes.  662.  Jo.  440. 

(d)  2  Inst.  199.  (A)  Grtye'eeaee,  Ow.  20.  See  also 

(0  Amm.,  6  Mod.  183.  21  H.  1,  26. 

(/)  Amm  ▼•  Dighy,  Cro. Car.  495. 
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coapo»»AL     an  action  of  account  for  fish  in  a  pond  (t) ;  so^  the  renting 
MBNTs.       of  afishing  inapondhasbeen  held  togiyea8ettlem^t(A); 
for  fish  in  a  fishery  may  be  said  to  augment  the  inheritance, 
so  as  to  increase  the  estimated  value  of  the  tenement  in 
questions  of  settlement  (A), 
stealing  fish.  By  the  Larceny  Act  unlawfully  taking  fish  in  any  water, 

running  through  grounds  which  belong  to  a  dwelling-house»  is 
declared  a  misdemeanour;  taking  fish  in  other  waters  is  made 
punishable  with  a  fine  of  £5,  and  the  tackle  of  persons  un- 
lawfully angling  may  be  seized.  See  Dig.  P.  l  tit  Labcsky. 
Stealing  oysters  from  an  oysteivbed  is  by  the  same  act 
declared  a  larceny;  and  dredging  for  oysters  in  an  oyster 
fishery  is  made  punishable  by  a  fine  of  £20. 
Injuries  to  ^y  the  Malidous  Injuries  Act  breaking  down  or  other- 

fish.ponds.  ^jgg  destroying  the  dam  of  any  fishpond,  or  of  any  water 
which  is  priyate  property  or  in  which  there  is  any  private 
right  of  fisheiy  with  intent  to  destroy  the  fish,  or  putting 
any  lime  or  noxious  material  therein  with  the  like  intent, 
is  declared  a  misdemeanour  punishable  with  transportation 
for  seven  years  or  imprisonment  for  two  years.  See  Dig. 
P.  l  tit.  Malicious  Injuries. 

Deooya,  how  112>  Ponds  for  the  breeding  and  maintenance  of  wild 

protected.  g^^j^  which  are  called  decoys,  are  under  the  special  protec^- 

tion  of  the  law,  therefore  tiie  owner  of  such  a  decoy  may 
have  an  action  against  any  one  shooting  at,  disturbing,  or 
scaring  the  birds  (Q,  see  furtiier  Dig.  P.  m.  tit.  Gabie* 
MiUs.  Water-mills  like  otiier  mills  are  corporeal  hereditaments, 

(see  ante  §  93) ;  and  a  covenant  by  a  lessee  to  repair  a  mill 
has  been  held  to  run  with  the  land  (m).  With  water-mills 
is  essentially  connected  the  law  respecting  water-courses, 
which  being  an  incorporeal  hereditament  will  be  considered 

(0  10  H.  7,  6,  30.  Holt,  14 ;  Bull.  N.  P.  79,  recognised 

(k)  R,  v.  Old  Alre^ford  (Inhab,),  in  Carrinff ion  r. Taylor,  11  East,  571. 

1  T.  R.  358.  (m)  Brett  ▼.   Cumberland,  Cro. 

(0  Keble  ▼.  Heekringill,  11  Mod.  Jac.  521 ;  2  RoU.  Rep.  63. 

74,  130;  S.  C,  3  Salk.  9;  S.  C, 
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more  at  large  hereafter^  see  post,  §  398  et  seq. ;  and  as  to  the     ookpoual 
difltufbance  of  such  rights,  see  post,  §  427.    By  the  Malidous       mrnts.  " 
Injaries  Act  breakiiig  down  the  dam  of  any  mill-pond  is  Destroying 
declared  a  misdemeanour^  ponishable  with  seven  years'  ponds, 
transportation  or  imprisonment  for  two  years,  and  if  the 
offender  be  a  male,  with  a  whipping,  once,  twice,  or  three 
times.     As  to  burning  or  destroying  mills,  themsdyes,  see 
anie^  §  93. 

113.  A  sewer  is  properly  a  trench  artificially  made  to  Definition  of  a 


■ewer. 


carry  water  into  the  sea»  but  a  commisidon  of  sewers  com- 
prehends in  it  much  more  than  what  was  originally  under- 
stood by  the  term.  The  protection  of  the  land  against  inun-  Commiwtons 
dations,  which  is  the  object  of  such  commissions,  was  deemed 
a  matter  of  great  importance  at  an  early  period,  althgugh  the 
first  statute  on  the  subject  did  not  pass  before  the  reign  of 
Hen.  IV. ;  it  was,  however,  followed  by  many  other  statutes 
in  subsequent  reigns,  see  Dig.  P.  m.  tit.  Sswer. 
The  commissioners  of  sewers  have  jurisdiction  over  a  Jurisdiction  of 

•  a  a.  .VV  .11  toe  COUIDllS* 

sewer  commumcatmg  with  a  navigable  stream,  or  with  the  sioners  of 


sea  above  the  point  where  the  tide  ebbs^  if  it  be  useful  for 
navigation^  and  if  the  place  over  which  the  jurisdiction  is  to 
be  exercised  is  likely  to  be  benefited  by  it  (n);  so,  their 
jurisdiction  extends  over  sea-walls  and  banks,  a^  also  the 
banks  and  walls  of  navigable  and  other  rivers  that  have 
thdr  course  to  tiie  sea;  so,  ihey  have  power  over  gutters, 
ditches,  ponds,  pools,  sewers  and  streams,  so  far  as  they  are 
for  the  benefit  of  the  commonwealth,  but  such  as  are  fences 
for  private  grounds  only,  are  not  properly  within  the  com- 
mission (o). 

For  the  charges  of  making  and  repairing  sewers  and  such  Landnteable 
things  as  belong  thereto,  the  land  in  general  constitutes  the  ■Jrera.^'^ 

(»)  Dort  T.  Gray,  2  T.  R.  358.         on  the  Law  of  Waters ;  and  Dig.  P. 
(o)  See  farther  CaUis  on  Sewers ;      zzi.  tit.  Sbwkrs. 
Com.  Dig.  tit.  Sbwb&s;  Woolrych 
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coftPo&BAL     property  that  ia  rateable,  copyhold  as  well  as  fireehokl  (p) ; 
MMHTB.       0O3  a  tenement  in  her  Majes^s  dock-yard,  denying  a  benefit 


ftom  public  sewersy  and  oocupted  by  an  officer  of  govern- 
ment, who  pays  no  rent,  is  notwithstanding  liable  to  tlie 
rate  (q);  80,  aU  things  which  lie  in  t^inre  (r);  so,  also 
some  incorporeal  hereditaments,  as  common  of  pastors,  pis- 
cary and  turbary  or  the  fi:ee  passage  of  an  ancient  ferry  («); 
so  also  herbage,  parks,  and  warrens  (s) ;  but  tithes  seem  not 
to  be  chargeable  except  by  special  custom  (f). 
ObligatioD  of        In  some  cases  individuals  are  bound  to  repair  raiione  tenure: 
repdrbyreaMo  <^^  ^ ^  "^'^^  ^  ^  bound  he  may  be  charged  alone  (u);  and 
of  tenure.  others  will  be  diarged  only  in  case  of  his  defiiult  {x) ;  and 

if  a  jury  find  that  one  ought  to  repair  a  bank  &c.  which  is 
decayed  by  the  sea,  and  it  be  remoyed  into  the  Q.  B.,  the 
justices  wiU  not  quash  the  inquintion  or  grant  a  new  trial* 
unless  the  party  found  guilty  first  repair  the  bank,  of  which 
he  shall  be  reimbursed  (y) ;  so,  a  man  may  be  bound  by 
reason  of  fix>ntage,  that  is,  where  a  man's  ground  fix>nt  the 
sea  {z);  so,  by  reason  of  being  owner  of  the  bank,  wall,  or 
other  defence  (a) ;  so,  by  prescription  or  custom;  but  in  the 
presentment  mention  must  be  made  that  he  is  to  do  the  same 
thing  ratione  taUs  messuagn  &c.,  yet  in  the  case  of  a  corpo- 
ration tills  is  not  necessary  (i). 

In  19  H.  7,  it  is  said  that  a  man  may  be  bound  ratume 
redantuBy  but  this  must  be  understood  in  respect  of  the  house 
he  inhabits  (ft);  amanmay  also  be  bound  by  his  covenant  (c); 
so  also  by  reason  of  using  a  thing,  as  a  man  is  bound  to 
repair  a  river  by  reason  of  his  making  use  of  it  (i);  so,  it 
seems  that  townships  may  in  particular  cases  be  subject  to 

{p)  CtX&Bf  139.  Bing.  91. 

{q)  NeiherUm  y.Ward,  3  B.  &  A.  (y)  Sid.  701. 

21.  (:;)  37A88.pl.  10;  S  H.  7. 

(r)  GaUis,  139.  (a)  lb.  Aiid8eeie.T.A8ejp^CiMMi. 

(«)  Callis,  137»  citiiig  37  A8s.  pi.  Sew.),  1  B.  &  C.  477. 
10.  {b)  KeUw.  52 ;  Callis,  116. 

(0  CaUis,  131.  (c)  Callia,  118;  Mareh.  198.  See 

(tf)  8  H.  7,  5 ;  Keiffkley'i  eai€,  10  also  DewMhhre  {Bart)  ▼.  GVd^eiw, 

Co.  139.  Hardw.  169. 

(jt)  SwwUey  T.  IAm9  (Corp.),  5  (d)  37  Aas.  pi.  10;  Callis,  121. 
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a  separate  assessment  (e) ;  but  in  aU  cases  where  parties  are     oorpo&ial 

_  ,        ,  _  HBRKDITA- 

assessed  to  repair,  it  must  appear  that  the  party  so  assessed        mints. 
wiD  be  benefited  (/) ;  and  so  in  respect  of  a  township  {g) ;  Parties  not  to 
and  therefore  where  the  level  of  a  party's  drains  are  so  much  when. 
above  the  drains  falling  into  the  great  sewer,  that  the  stopping 
of  the  sewer  cannot  possibly  throw  back  ihe  water^  so  as  to 
injure  his  premises,  he  cannot  be  assessed  (A),  and  a  decree 
by  the  commissioners  is  not  condusive  against  the  party 
assessed  (t). 

The  whole  level  wiU  be  charged  if  lands  bound  by  tenure  Wben  the 
&c  are  themselves  overflown  by  the  sea ;  or  where  no  per-  J^^.       " 
sons  are  known  who  are  bound  by  tenure  or  otherwise ;  or 
the  party  so  bound  is  unable,  or  in  cases  of  extraordinary 
sweUing  tides  or  floods  (A). 

(«)  CsUis,  122.  (0  Si^irML  ▼.    Hanuton,  5    J. 

(/}  Cage 0/ ike  JUeqfBly,  10  Co.  B.  Moore,  606;  S.  C,  2  B.  &  B. 

U2iAn9elm  t.  Barnard,  2  Keb.  675.  691. 

ig)  IL  T.  Wright,  2  Keb.  42.  Qt)  Dy.  33;  Ktighley'9  eate,  ntp., 

(k)  MMer9  ▼.  8erogg9, 3  M.  &  S.  Cellis,  145. 
447. 
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SECTION  I. 


OF   INCORPOREAL   HEREDITAMENTS  IN   GENERAL. 


§  115.  What  U  an  Incorporeal  He- 
reditament, 
In  Render, 
In  Prender. 
Profitt  h  prendre. 
Saeement,  what  it  iv. 


§  115.  Diferent  kindt  qfBaeemente. 

116.  Appendaney    and    Appwrte- 

nancy. 

What  neeeteary  to  make  Ap' 

pendancy  or  Appurtenancy, 

Eaeeptione  to  the  Rule. 


What  is  an  in-        §  115.  An  incorporeal  hereditament  is  a  right  issuing  out 
dit^*^  ***""  ^^  *  tibing  corporate  (whether  real  or  personal)i  or  concern- 
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log,  or  annexed  to^  or  exercisable  within  the  same  (a).     It    inoo&poual 

may  be  a  right  issuing  out  of  the  knd  or  other  thing  belong-        mbnts.  ' 

ing  to  the  owner,  which  is  said  to  be  in  render^  as  rent,  toU  iq  render. 

or  other  franchise,  or  it  may  issue  out  of  the  land  or  other 

dung  belonging  to  another,  as  common  &c.,  when  it  is  said 

to  he  in  premier  (b).  Inpreitder. 

These  latter  rights  may  again  be  distinguished  into  rights 
coupled  with  a  profit  which  are  called  profits  it  prendre,  or 
rights  without  any  profit  which  are  called  eofemenis.  A  Profit  k 
right  to  take  something  out  of  the  soil  of  another  is  a  profit  ^ 
i  prendre,  as  the  right  of  c^Humon,  and  also  some  minor  rights 
as  a  right  to  take  drifted  sand,  or  a  liberty  to  fish,  fowl,  hunt, 
hawk,  &C.,  see  Dig.  P.  iii.  tit.  Prbscbiption,  also  further, 
pof«,  §  498. 

An  easement  is  a  privilege  without  a  profit,  as  a  right  of  EMemmt, 
way,  and  rights  connected  with  water,  (see  ante,  §  398),  light  ^^^  *'  "* 
and  ur,  (see  further, pof/,  $  444,et  ^j^.), besides  some  other  par- 
ticular rights  of  this  kind,  as  a  right  to  support  firom  a  neigh- 
bouring wall  (c).     Such  rights  may  be  further  distinguished  Different  kindi. 
into  easements  to  be  exercised  on  the  land  of  another,  as  to 
pass  over  his  land ;  or  such  as  prevent  a  person  from  using 
his  own  land  to  the  prejudice  of  his  neighbour's  easement,  as 
where  he  may  not  dig  away  the  support  which  his  neighbour 
has  a  right  to  for  the  upholding  his  houses  or  land  (d).  As  to 
the  rights  connected  with  trees  growing  on  adjoining  lands 
see  ante,  §  96. 

Incorporeal  hereditaments  not  being  visibleproperty, capa- 
ble of  actual  corporeal  occupation,  are  held  not  to  be  within 
the  43  El.  for  the  relief  of  the  poor,  and  consequently  not 
rateable,  (see  Dig.  P.  iii.  tit  Poos);  and  the  same  law  is  made 
applicable  by  5  &  6  W.  4,  c.  50,  to  the  highway  rates(i5.  tit. 
Highways);  but  the  rule  is  not  extended  to  the  sewers  rate. 
(See  an^,  §114). 

(a)  1  Inst.  19»  20 ;  2  Comm.  20.  (d)  Stmuea  ▼.  Joltmul,  1  Sdw.  N. 

(b)  Pteet.  Estates,  8,  9.  P.  435,  lOth  ed. ;  Wyattr.  Harrimm, 

(c)  Brown  r.  Windeor,  1  Cr.  &  J.  3  B.  &  Ad.  871. 
20. 
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zKooRPouAL  §  116.  To  incorporeal  hereditaments  are  inodent  ai>- 
MBNTg.  pendancy  and  appnrtenancj.  A  thing  appendant  la  that, 
Appendancy  which  bejond  memory  has  belonged  to  another  thing  more 
nancy.  '  Worthy ;  appendants  aie  therefore  eyer  by  prescripticm ;  but 
a  thing  appurtenant  may  be  createdat  this  day^  as  if  a  man 
at  this  day  grant  to  another  and  his  heirs  common  in  sodha 
moor  for  his  beasts  k^^ant  and  couchani ;  or  if  he  grant  to 
another  common  of  estoyer  or  turbary  in  fee-simple^  to  be 
burnt  or  spent  within  the  manor;  by  these  grants  these 
commons  are  appurtenant  to  the  manor,  and  shall  pass  with 
the  grant  thereof  (e);  and  if  a  thing  which  may  be  app^idant 
or  appurtenant,  had  always  passed  with  the  manor  to  which 
it  belonged  by  the  words  cum  pertineniUs,  it  must  be  taken 
What  neoei.  to  be  appendant  (/).  But  to  make  a  tlung  appendant  or 
appendancy  or  appnrtenant  it  must  agree  in  quality  and  nature  with  the 
appurteoancy.  thing  whereunto  it  is  appendant  or  appurtenant,  as  a  thing 
corporeal  cannot  properly  be  appendant  to  a  thing  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal,  but  things  in- 
corporeal* which  lie  in  grant,  as  adyowsons,  commons  and 
the  like,  may  be  appendant  to  things  corporeal,  as  a  manor, 
house,  or  lands ;  or  things  corporeal  to  things  incorporeal,  as 
lands  to  an  office,  but  as  they  must  agree  in  nature  and 
quality  common  of  turbary  or  estoyers  cannot  be  appendant 
or  appurtenant  to  land,  but  to.  a  house  to  be  spent  tihere($r); 
so,  a  leet  that  is  temporal  cannotbe  appendant  to  a  churdi 
or  chapel  (A);  so,  a  seat  in  a  church  cannot  be  claimed  by 
prescription  as  appendant  to  land,  but  to  a  house ;  for  that 
the  seat  belongs  to  the  house  in  respect  of  the  inhabitancy 
thereof;  and  therefore  althou^  the  house  be  part  of  a  manor, 
yet,  in  that  cas^  the' seat  may  be  claimed  as  appendant  to 
the  house  (0^ 

Another  requisite  to  make  a  thing  appendant  or  appurte- 
nant is  that  the  principal  or  superior  thing  must  be  of  per- 

(tf)    Dy.  30  b;  1   Inst.  121.  b. ;  Sid.  354. 

Dodderidge  on  AdvowsonB,  38.  (A)  10  E.  3,  5;  Tirritigham't  mm, 

if)  1  RoU.  Abr.  230, 1.  27.  4  Co.  36. 

is)  5  An.  9 ;  1  Inst.  121.  b. ;  1  (i*)  1  Inst.  122.  b. 
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petual  subsistenoe,  therefore  if  an  adyowBon  be  appendant  to   incorporeal 
a  manor,  it  is  in  tnith  appendant  to  the  demesnes  of  a  manor       mknts.  * 
which  are  of  perpetoal  subsistence^  and  not  to  rents  or  ser- 
Tioes.    As  a  rale»  if  a  thing  appendant  be  once  eeyered,  it 
shall  never  afterwards  be  appendant  (k);  but  to  this  rule 
there  are  exceptions^  see  m/ro,  §  118. 

The  rule  that  things  incorporeal  cannot  be  appendant  or  Exoeptiom  to 
appurtenant  to  things  incorporeal  admits  of  some  exceptions^  ' 
for  return  of  writs  or  a  leet  msj  be  appurtenant  to  a  hun- 
dred; so  maj  waif  and  stray  be  appurtenant  to  a  leet,  and 
yet  these  things  are  both  incorporeal  (Q»  and  it  seems  rather 
to  depend  upon  whether  the  things  are  capable  of  union  with- 
out any  incoi^ruity  (m). 

The  jvincipal  incorporeal  hereditaments  entitled  to  dis- 
tinct considexation  are — 1.  Advowsons;  2.  Tithes;  3.  Bents ;  . 
4.  Annuities ;  5.  Bight  of  Common ;  6.  Bight  of  Way ; 
7.  Bight  to  Water  and  Watercourses ;  8.  Bight  to  Light 
and  Air ;  9.  Bight  to  Pews  and  other  Easements;  10.  Of- 
fices; 11.  Dignities;  12.  Franchises. 


SECTION  n. 

ADVOWSONS. 

!•  fMhtn  n^  Vvoycrtiii  of  flMolMsiii. 

§  117.  D^^buHon  qfmAd^owmm,      \  §  118.  Advowum  AppemdmU. 

118.  Jngraa. 

II.  BUrnmit  kUdtn  ot  fl^bolMonf . 

119.  PrtwtmMwe.  \     119.  C»Uaiive. 

119.  DoHiUwe. 

III.  Vntestatiott. 

1.   Wherein  it  eontisU. 

120.  Pre^eniaium      diHimgmiked  I      120.  Appfrinimeni  qf  CWra/et. 

Jram  NommaiUm.  \  Curaie$  to  Chapeli  ^1Sm#. 

(i)  2  Mod.  2 ;  2  T.  R.  415.  8  H.  7,  1,  2,  3 ;  Rast.  Entr.  128. 

(/)  Haigr.  Co.  litt.  121.  b.,  dting  (m)  lb.    Sob  abo  1  Vent.  186. 
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ADVOWflONS. 


iNooKPOftBAL  2.  Haw  to  he  made. 

HSRXDITA- 

MBNT8.         §  121.  Mu»t  be  bp  Deed.  |  §  121.  Time  qf  PreeetiUtUm. 


3.  By  whom  to  be  made. 


\72.Bytke  very  Patron, 

Ovardiant  Infant. 
Feme  Covert. 
Heir,  Executor. 
Coparcenert. 
Cow^oeiti&n  to  preeeniin  turn . 


122.  By  Tenant  m  Dower. 
Corporatknu. 
Papiete. 
Preeentation  by  Lapee. 
PreaeniatUm  by  the  Queen. 


4.  Incidents  to  Presentation* 

123.  Admieehn.  |      123.  IntHiuHon. 

123.  Induction. 

5.   When  Presentation  may  be  revoked. 

124.  By  the  Queen.  \      124.  By  a  common  Perrnn. 

6.    When  void  or  voidable. 
125.  In  ease  qf  Deprivation. 

IV.  0roit  Of  an  fllrbotof on. 
1.  How  it  passes. 

126.  Under  what  Worde.  |      126.  When  it  U  Appendant. 

126.  Advoufion  in  groee. 

2.  Grant  of  the  next  Avoidance. 

127.  When  the  next  Preeentation  |      127.  When  purchase  qf  next  Pre- 

doee  not  paae.  \  eentation  ie  eimoniac^. 

127.  What  next  Avoidance  Witt paee. 

3.   Grant  by  the  Crown. 

128.  Deference  between  Qrante  by  |      128.  In  the  caae  qf  an  Advowton 

the  Crown  and  a  Su^ect.      \  Appendant. 

128.  In  the  caee  qf  a  void  7\im. 

V.  9]iptopttotioii  anil  iniyi'oprtotlmt. 

1.  Appropriation. 

129.  Definition.  I      129.  Vicarage  by  Endowment. 
Vicar  and  Perpetual  Curate.  \  Disappropriation. 

2.  Impropriation. 

130.  Appropriation  and  Impropriatian  dietinguiehed. 
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VI.  Incflieiito  to  an  saurtiotosoti.  incorpobval 

HBREDITA- 


I  131.  AdwnMm  a  vahuAU  T%ing. 
When  not  a  Matter  <if  Profit, 
Bttatti  in  an  Advowson. 
Curttiff, 
Dower. 


%  132.  Conveyance  ttfan  Advoweon,  umsrs. 

Alienation  by  Tenant  in  Tail 

or  for  Life, 
By  Tenant  for  Years, 


§  117.  An  adyowson  may  be  considered  as  to — 1.  The 
nature  of  an  adyowson  in  general ;  2.  The  different  kinds  of 
adyowsons;  3.  Presentation;  4.  Grant  of  an  adyowson;  5. 
Appropriation  and  impropriation;  6.  Incidents  to  an  ad- 
yowson ;  7.  How  an  adyowson  may  be  lost  or  suspended, 
{B&epast,  Title  to  Thinqs  Keal);  8.  Injuries  affectmg  an 
adyowson,  {eeepast,  Inju&ibs  to  Things  Ksal). 


I.  VlHmtt  of  an  ^bbo&Mum  (n  senetal 

An  adyowson  is  a  right  of  patronage  to  a  church  or  bene-  Definition. 
fice ;  the  person  to  whom  the  right  of  presentation  belongs 
is  called  the  patron,  originally  the  advoccOtu,  because  the 
founder  of  eyery  church  was  also  the  maintainer  and  pro- 
tector thereof,  and  advocaiio  signified  not  only  the  superin- 
tending care  bestowed  on  all  the  temporal  concerns  of  the 
church,  but  also  the  right  which  flowed  out  of  the  same, 
whence  is  deriyed  the  word  '^  adyowson."  The  rights  and  Righuofthe 
interests  of  the  patron  are  recognised  as  well  in  the  Statute  ^  "*"* 
as  in  the  Common  Law,  and  accordingly  the  consent  of  the 
patron  is  required  on  many  occasions,  as  by  the  1 7  G.  3,  c.  53, 
for  mortgaging  the  glebe  &c.,  in  order  to  proyide  a  residence 
for  the  incumbent ;  by  the  42  G.  3,  c  116,  as  to  the  redemp- 
tion of  the  land-tax  by  the  incumbent;  by  the4  &5W.4,  c.30, 
as  to  the  exchange  of  common  fields,  where  the  incumbent  is 
interested ;  by  the  6  &  7  W.  4,  c.  115,  as  to  the  inclosure  of 
common  fields;  and  also  by  the  Church  Building  Act,  see  Dig. 
P.  I.  II.  tit.  Benefices,  Churches,  Commons,  Exchanges. 
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iNcoEPoasAL       118.  An  adyowson  may  either  be  appendant  or  in  gross,  see 
1CENT6. '     ante,  §  1 16.  An  advowson  is  said  to  be  appendant  to  a  manor. 

Appendant  or     when  it  has  been  so  annexed  to  it  as  to  be  parcel  thereto 
*^'*^*  and  passed  hj  a  grant  of  the  manor  cum  pertinerUiis  (n) ;  but 

when  the  property  of  the  advowson  is  separated  from  the 
manor  or  other  thing  it  is  said  to  be  in  gross  (o). 

In  gross.  It  may  be  made  in  gross  three  several  ways,  as  if  a  man 

grant  a  manor  without  the  advowson ;  or  the  advowson  itself 
be  conveyed  away ;  or  if  the  owner  of  an  advowson  presents 
to  it,  as  if  it  were  in  gross  (p). 

An  advowson  may  be  appendant  to  so  many  acres  of 
land,  or  to  one  acre  (q) ;  or  the  advowson  of  a  vicarage  may 
be  appendant  to  a  rectory  (r) ;  so,  an  advowson  may  be  ap- 
pendant for  a  part,  and  in  gross  for  another  part  (5) ;  and 
although  as  a  rule  an  advowson  once  severed  cannot  be 
again  appendant,  yet  an  advowson  may  be  appendant  for 
one  turn  and  in  gross  for  the  other  (t) ;  and  if  co-parceners 
make  partition  of  a  manor  and  the  advowson  is  allotted  to 
one,  then  it  becomes  in  gross ;  but  if  the  co-parcener  to 
whom  it  was  allotted  dies  without  issue,  and  without  dis- 
posing of  the  advowson,  it  will  go  to  the  other  sister,  and 
again  become  appendant  (u);  so  an  advowson  may  become 
again  appendant,  when  the  act  which  made  it  in  gross  was 
avoided,  as  where  an  advowson  was  mortgaged,  whereby  it 
became  in  gross,  and  it  was  afterwards  redeemed,  then  it  be- 
came again  appendant  (t?);  so,  on  a  recovery  after  a  usurpa- 
tion (to) ;  so,  if  it  be  excepted  out  of  a  lease  for  life  of  a 
manor,  it  becomes  in  gross  during  the  continuance  of  the 
lease,  but  upon  its  expiration  it  becomes  again  append- 
ant {x). 

(n)  33  H.  6,  4.  b.  (/)  1  Inst.  122.  a. 

(0)  1  Inst.  120.  '  («)  Ffneh'i  eate,  6  Co.  64.  a. 

(p)  Dy.  103 ;  Perk.  sect.  104  ;  1           (v)  JR.  yr.Chetter  {Biihop),  3  Salk. 

RoU.  Abr.  232.  401. 

(9)  RoU.  Abr.  23.  (to)  Hob.  140. 

(r)  Dy.  350  b. ;  Moor,  894.  («)  JlncA't  ease,  ntp. 
(f)  Dy.  78. 
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n.  affftrent  irnlis  of  ^Irboiosons. 


119.   An  advowson  is  either  presentative,  collative  or  AdTowfons. 
donative.     An  advowson  presentative  is  when  the  patron  PreseotatiTe. 
presents  the  parson  to  the  ordinary  to  be  instituted  and  in- 
ducted in  the  church  (y),  as  to  presentation  see  mfra^  §  120. 

An  advowson  ooUative  is  that  which  is  given  absolutely  ColUtiTe. 
by  the  bishop.     Collation  is^  in  the  case  of  a  bishop  where 
he  has  the  sole  right,  what  institution  is  in  the  case  of  an 
advowson  presentative.    No  possession  is  gained  by  a  colla- 
tion against  the  Queen  (z). 

An  advowson  donative  is  where  the  patron  puts  the  derk  DonatiTe. 
in  possession  without  any  presentation  to  the  ordinary^  such 
livings  being  privileged  and  exempt  from  the  jurisdiction  of 
the  bishop,  and  visitable  by  the  patron  only  (a).  In  this 
case,  the  party  is  in  full  possession  immediately  on  his 
nomination,  and  may  maintdn  an  action  for  money  had  and 
received  against  any  person  who  takes  the  profits  (i). 

If  the  patron  of  a  donative  once  present  to  the  ordinary^ 
and  his  clerk  is  admitted  and  instituted,  it  is  sdd  that  the 
advowson  is  now  become  presentative,  and  shall  never  be 
after  donative,  1  Inst.  z.  344.  a.,  sed  contra  Ladd  v.  Wid' 
dows,  2  Salk.  541 ;  where  it  was  held,  that  though  a  present- 
ation might  destroy  an  impropriation,  it  Qovld  not  destroy 
a  donative,  because  the  creation  thereof  was  by  letters  pa- 
tent. As  to  donatives  under  1  G.  1,  c  10,  see  Dig.  P.  ii. 
tit.  Bbneficb,  Church. 

III.  ^mntation. 

120.  A  right  of  patronage  is  principally  exercised  by 
the  act  of  presenting  a  clerk.  This  subject  may  therefore 
be  considered  under  the  following  heads : — 1.  Wherein  it 

(y)  2  Comm.  22.  (a)  Salli?.  Lect.  Viii. 

(*)  H.  V.  York  (BUMop),  1  Leon.  (*)  1  T.  R.  403. 

226. 
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WHEREIN  PRESENTATION  CONSISTS. 


iNcoBPORBAL   coiisists ;  2.  How  and  when  to  be  made ;  3.  By  whom  to 
IIBNT8.  *     be  made;  4.  Incidents  to  presentation;  5.  When  it  may 


be  revoked ;  6.  When  void  or  voidable. 


Presentation 
distinguished 
from  nomina- 
tion. 


Appointment 
of  corates. 

Curates  to 
chapels  of  ease. 


1.  Wherein  Presentation  consists. 

Presentation  is  a  known  term  in  law^  and  signifies  the 
ofiering  a  derk  to  the  bishop  to  be  admitted  and  instituted. 
It  is  distinguished  from  nomination,  which  is  the  offering  a 
derk  to  the  patron ;  and  these  two  things  nmy  be  in  differ- 
ent persons,  thus  trustees  may  have  the  right  of  presenta- 
tion, and  the  cesttd  que  trust  must  nominate  (c);  so,  the 
mortgagee  has  the  right  to  nominate  (<f);  so,  a  person  may 
grant  to  another  and  his  heirs,  that  whenever  the  church  be- 
comes vacant  he  will  present  such  person  as  grantee  may 
nominate,  ''and  this  is  a  good  grant"(tf);  and  the  nomina- 
tion is  the  effect  of  the  advowson,^  and  he  who  has  it  is  the 
patron ;  and  the  person  who  is  to  present  is  the  subject  or 
servant  to  execute  (/) ;  but  where  the  nomination  and  pre- 
sentation is  in  different  persons,  the  presenter  is  to  judge  of 
the  qualifications  of  the  nominee  in  the  same  manner  as  the 
bishop  does(^). 

By  the  6  G.  4,  a  16,  the  assignees  of  a  bankrupt,  and  by 
the  1  &  2  y.  c  110,  the  assignees  of  an  insoly^t  must 
present  the  person  nominated  by  tiie  bankrupt  and  insol- 
vent. See  Dig.  P.  il  in.  tit  Bankbupt  and  Insolvent 
Debtobs. 

The  appointment  of  a  curate  to  officiate  under  an  incum- 
bent in  his  own  church,  must  be  by  such  incumbent's  nominar 
tion  of  him  to  the  bishop  (A).  The  appointment  of  a  curate 
to  a  chapel  of  ease  belongs  properly  to  the  incumbent  of  the 
mother  church,  who  being  instituted  to  the  cure  of  souls 


(e)  Seymour  v.  Bennet,  2  Atk. 
482;  Boieler  t.  AiJmgton,  3  Atk. 
458 ;  Att.-Gen.  ▼.  8eoU,  I  Ves.  415; 
Muiier  ▼.  Chauvel,  1  Mer.  493. 

{d)  Amhurst  v.  Dawling,  1  Vera. 
401 ;  Qiardiner  ▼.  (?r(^M,  2  P.Wma. 
404  ;  Mackenzie  ▼.  Robineont  3  Atk. 


659 ;  Croft  v.  Powell,  Com.  609. 

{e)  Moore,  49. 

(/)  Hare  ▼.  Biekley,  Plowd.  529; 
Calvert  ▼.  Kitchen,  Lane,  72. 

iff)  R.  V.  Str^sford  (Marg.),  6  T. 
R.  646. 

(A)  2Bv]m'8  E.  Law,  55  f;  PhiU.  ed. 
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throogfaoQt  the  whole  parish  may  therefore  himself  serve  in    ikoorporsal 

HBRKDITA* 

the  chapel  as  well  as  his  curate  or  ehaplain  (t),  unless  it  be  ments. 
in  the  case  of  chapels  augmented  by  the  governors  of  Queen 
Anne's  Bounty.  See  Dig.  P.  i.  n.  tit  Augmentation,  Be- 
NBFiOE.  But  by  agreement  of  the  bishop,  patron  and  incum- 
bent the  inhabitants  may  have  a  right  to  elect  and  nominate 
acurate(A);  if  there  be  an  agreement  it  must  be  by  deed(Z); 
but  there  may  be  a  prescription,  in  which  every  thing  is 
presumed  to  be  proper(Q. 

2.  How  and  trithin  what  Time  to  be  made. 

12 L  Presentation  must  be  to  avoid  benefice (nt) ;  but 
there  may  be  a  presentation  to  a  deanery,  archdeaconry,  or 
prebend  (n),  though  not  to*a  donative,  see  ante^  §  119. 

Before  the  Statute  of  Frauds  a  presentation  might  be  Most  be  by 
made  by  parol,  and  if  it  were  by  writing  it  was  not  neces-  ^  ' 
sary  to  be  by  deed,  being  in  the  nature  of  a  letter  of  recom- 
mendation of  the  derk  to  the  bishop(o);  but  now  if  it  be  a 
common  person  he  must  shew  how  the  presentation  is  made, 
for  a  presentation  conveys  an  interest  in  lands  and  tene- 
ments (p);  so,  it  is  said  that  the  queen  may  present  by 
parol  if  the  biAop  be  present  (/>) ;  the  usual  way  however 
is  to  make  a  presentaticm  by  instrument  under  the  Grreat 
Seal(?> 

B^ukily  the  presentation  by  the  queen  ought  to  shew 
by  what  titie  she  presents,  for  if  she  mistake  her  titie,  as  if 
she  presents  raiume  lapsus,  when  she  is  very  patron,  she  is 
deceived,  and  her  presentation  is  void  (r) ;  otherwise  if  she 
present  generally,  witiiout  saying  by  what  titie  («). 

Every  common  person  ought  to  present  witiiin  six  months  Time  of  pre- 
after  tiie  avoidance  of  tiie  church  by  the  death  of  the  incum-  ■^**'**"*' 

(0  Hob.  67 ;  2  Vex.  427.  (p)  1  Brownl.  162. 

{k)  Herbert  Y.Wettmmgter {Dean,  (q)  Cro.  Jac.  248. 

4rc.)f  1  P-  Wmi.  773.  (r)  Oreen't  eaee,  6  Co.  29;  Cro. 

(i)  Dijnm  t.  Kerekaw,  Amb.  528.  Car.  99,  592 ;  Vangh.  14. 
(m)  Owen  t.  Stamol,  Skitm.  45.  (t)  R.  y.  T^omeb<tr9ugh,  1  Mod. 

(n)  2  RoU.  Abr.  342 ;  I  And.  241.  254. 
(o)  1  Inst.  120.  a.  ^' 
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iNcoBPOKBAL  beut  (^) ;  otherwise  the  presentation  lapses  to  the  bishop^ 

B  B  RKD  IT*  A.  > 

MENTB.  even  although  the  patron  presents^  if  his  clerk  is  refused  (tc) ; 
BOy  if  the  church  becomes  void  hj  statute,  as  hj  acceptance 
of  a  plurality  (jr) ;  and  the  six  months  shall  be  reckoned  by 
the  calendar  (y) ;  but  if  the  avoidance  be  hj  resignation  or 
deprivation  the  six  months  do  not  commence  until  notice  of 
the  avoidance  given  by  the  ordinary  to  the  patron  {2;) ;  so, 
though  the  temporalities  are  in  the  queen'a  hands,  for  the 
guardian  of  the  spiritualities  ought  to  give  notice  (a). 


By  the  very 
patron. 


Guardian  or 
infant. 


Feme  coTert. 


8.  By  whom  to  be  made. 

122.  A  presentation  ought  r^ularly  to  be  made  by  the 
very  patron,  and  if  not,  the  nominee  of  the  patron  must  be 
presented,  see  ante^  §  120.  By  common  right,  the  parson, 
and  not  the  patron  of  the  parsonage,  shall  be  the  patron  of 
the  vicarage  {b) ;  so,  by  common  right,  the  bishop  is  patron 
of  all  his  prebends  (c).  As  to  who  may  present,  it  will  be 
necessary  to  consider  presentation  by  guardian  or  iniant, 
feme  covert  or  husband,  heir  or  executor,  co-parcener  or 
tenants  in  common,  tenant  in  dower,  and  papists ;  by  lapse, 
and  by  the  queen. 

Guardian  by  nurture  or  socage  of  a  manor  whereunto  an 
advowson  is  appendant  shall  not  present  to  a  church,  because 
he  can  take  nothing  for  the  presentation  for  which  he  may 
account  to  the  heir,  and  therefore  the  heir,  although  an  in- 
fant, shall  present  {d). 

A  feme  covert  cannot  present  alone,  but  the  presentation 
must  be  by  husband  and  wife  {e) ;  and  although  the  right  of 


(0  3  Leon.  46;  2  Roll.  Abr.  363, 
1.25. 

(tt)  Dy.  327  b. 

(x)  Dy.  237  a. ;  4  Inst.  632  ;  W. 
Jo.  338;  JR.  y,  Canterbury  (Arekip.), 
Cro.  Car.  357. 

(y)  Dy.  327,  in  marg. 

(s)  Greenes  ease,  tup. 

(a)  2  RoU.  Abr.  365, 1.  26. 

(*)  2  RoU.  Abr.  336,  1.  12,  25. 


Bnt  see,  corUrh,  as  to  parson  impro- 
priate. Mallet  ▼.  Driffff,  1  Vem.  42. 

(c)  3  Co.  75  b. 

(d)  3  Inst.  156 ;  ArthmffUm  ▼. 
Coverleif,  2  Eq.  Ca.  Ab.  518;  HearU 
▼.  Oreenbank,  3  Atk.  710 ;  Skerrard 
Y,LordHarbwroughf  Anib.165;  JTcn- 
eey  t.  Langham,  Cas.  temp.  Talb. 
143;  and  see  Cro.  Jac.  99. 

(«)  Gibs.  794 ;  Wata.  a.  L.  c.  9. 
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patronage  descends  to  the  heir  of  the  wife,  yet  the  right  of  incorporeal 
presenting  during  life  belongs  to  the  husband,  who  is  tenant        mints. 
by  the  curtesy  (/),  see  further  tnfra,  as  to  co-parceners. 

As  to  when  the  heir  and  when  the  executor  may  present.  Heir,  executor, 
see  ante,  §  9. 

If  co-parceners  agree,  ihey  are  to  join  in  the  act  of  pre-  Co-parcencrt 
sentation,  otherwise  the  eldest  shall  have  the  preference, 
and  afterwards  the  rest  in  turns  (^),  the  Court  will  direct 
them  to  draw  lots,  who  shall  have  the  first  presentation  (A) ; 
but  when  tiie  right  is  in  joint  tenants  or  tenants  in  com- 
mon, and  there  is  no  composition  in  writing  to  present  by 
turns,  they  must  of  necessity  join  in  the  presentation,  for  if 
they  present  singly,  the  bishop  may  refuse  the  clerk  (t). 

A  composition  to  present  in  turn  may  be  ^ther  by  re-  Compoation  to 
cord,  or  deed  or  parol.  A  composition  by  parol  however  P"**^*  *"™' 
can  only  be  between  privies  in  blood  (A) ;  between  strangers 
it  must  be  by  deed  (A).  Where  an  advowson  is  held  in 
common,  and  the  rota  of  presentation  is  not  expressly  set- 
tled, the  first  and  peaceable  presentations  are  evidence  of 
compoeition  between  the  parties  (/);  and  prerogative  pre- 
sentations are  not  turns  to  deprive  a  patron  of  his  turn  (/). 

If  two  sisters,  co-parceners,  present  jointly,  then  marry 
and  settle  their  estates  and  die ;  the  husband  of  the  eldest, 
tenant  by  the  curtesy,  shall  present  first,  as  asmgnee,  for  the 
grantees  of  parceners  have  the  same  privileges  as  parceners 
themselves  (m) ;  so,  if  two  parceners  assign  their  part  of  an 
advowson  severally  (it).  If  upon  a  presentation  the  church 
be  full,  the  turn  is  served,  as  if  an  incumbent  be  deprived 
quia  mere  kacus,  for  the  church  was  full  till  the  declaratory 


(/)ffarri$Y.Niehol9,CTO,  EL  19.  (F)  Grocer$'    Co,  v.   Camterbury 

iff)  1  Inst.  18.  b. ;  Gibs.  794.  {Archhp.),  2  Bi.  770;  S.  C,  3  Wils. 

(A)  8eymouT^.Benn€iU2ktV,  482.  214,  221. 

(i)  1  Intt.  18.  b.  (m)  BmIUt  ▼.  Exeter  {Bp.),  1  Vez. 

Ik)  8aii9bwy  (Bp.)  t.  Philipe,  I  340. 

8alk.  43 ;  S.  C,  Carth.  505;  12  Mod.  (n)  Hmrie  ▼.  Niehoht  nip. 
321. 
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PRESENTATION  BT   LAPSE. 


HI&BDETA- 
MENT8 

Tenant  in 
dower. 


Corporation. 


Papists. 


Preaentation  by 
lapse. 


iNcoapoBBAL  sentence  (o) ;  but  if  the  presentation  be  wholly  void,  it  shall 
not  serve  the  turn  (o). 

If  a  man  seised  of  an  advowson  die,  leaving  a  widow,  the 
heir  shall  have  two  presentations,  and  the  widow  the  third 
as  her  dower,  and  she  may  recover  the  same  in  an  action, 
or  it  may  be  assigned  to  her  (p). 

When  a  corporation  presents,  it  must  be  under  their 
conunon  seal,  and  by  the  true  name  of  their  corporation  (q). 

Papists  are  by  several  statutes  prevented  from  present- 
ing to  benefices,  see  Dig.  P.  l  tit.  Papists. 

If  a  patron  does  not  present  within  six  months  after  avoid- 
ance, the  church  lapses  to  the  bishop  (r);  and  it  will  incur, 
from  the  time  of  institution  into  a  second  benefk^  against 
the  patron,  if  notice  be  given  him,  otherwise  not  (s) ;  and 
the  lapse  occurs,  although  the  patron  be  an  infant  (t). 

If  the  bishop  does  not  present,  the  church  lapses  to  the 
archbishop  (u) ;  if  the  archbishop  does  not  present,  then  it 
lapses  to  the  queen;  or  to  her  successor  (v);  and  no  lapse 
incurs  where  the  queen  is  patron,  although  she  does  not 
present  within  the  six  months;  but  if  the  queen  does  not 
present,  the  ordinary  may  have  the  church  served  (x) ;  so, 
after  a  lapse,  if  the  patron  presents  before  the  bishop  or  arch- 
bishop collates,  his  derk  shall  be  instituted  (y);  so,  after  a 
lapse  to  the  queen,  if  she  do  not  take  advantage  thereof  (z) 
and  sequester  the  profits  (a). 


(o)  6  Co.  102 ;  2  RoU.  Abr.  S47, 
1.35. 

(p)  Dy.  85  b  ;  I  Inst.  351;  Wats. 
CI.  L.  89. 

{q)  Ayray  ▼.  Loveku,  Bulstr.  91 ; 
$ed  contrh  Dean  and  Chapter  qfNor- 
tricA't  COM,  3  Co.  73.  And  see 
Stqford  {Mayor,  ^e.)  t.  Bolton,  1 
B.  &  C.  40. 

(r)  2  Inst.  273. 

(t)  Wofferttan  t.  lAneoln  {Bp.), 
2  Wils.  174. 

(0  3  Leon.  46. 


(«)  BooUm  T.  Roehnier  {Bp,), 
Hntt.  24;  Wats.  c.  15. 

(v)  R,  y.  Canterbury  (Arehbp,), 
Cro.  Car.  355;  W.  Jo.  337. 

(x)  2  Inst.  273. 

(y)  Hob.  152;  Booton  v.  Boehmter 
{Bp,),  Hutt.  24 ;  2  Inst.  273. 

{m)  Ow.  2;  1  Mod.  224.  Bntsee 
R,  T.  lAneoln  {Bp.),  Cro.  £1.  119; 
Cumber  v.  Chieheater  (J[p.)>  ^^' 
Jac  216 ;  2  RoU.  Abr.  368;  Baoerley 
y.  Canterbury  {Arekbp.),  Ow.  3. 

(a)  Doct.  &  Stad.  36,  219. 
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The  queen  is  patron  paramount  of  all  the  benefices  in  Eng-   ikcorpomal 
land,  in  yirtne  of  which,  the  care  of  filling  all  such  churches        mknts. 
as  are  not  regularly  filled,  deyolves  to  the  Crown  (i).  Pmentstionby 
If  the  queen  be  seised  of  an  advowson,  in  which  the  church 
exceeds  the  value  of  20  mark^  she  herself  shall  present  (c) ; 
but  to  a  church  of  the  Crown,  under  that  value,  the  dian- 
cellor  shall  present  (c). 

If  an  archbishop  or  bishop  dies,  and  while  the  temporalities 
are  in  the  queen's  hands  a  church  in  his  patronage  becomes 
vacant,  she  shall  present  (cf) ;  so,  if  the  incumbent  be  created 
a  bishop,  by  which  a  church  becomes  void,  though  a  subject 
be  patron,  the  queen  shall  present  (e);  but  when  the  incum- 
bent of  a  donative  is  made  a  bishop  she  shall  not  present  (/). 

If  a  person  be  outlawed  the  queen  shall  present,  but  if 
the  outlawry  be  reversed,  then  the  patron  shall  present  (^); 
so,  if  the  queen  do  not  present  on  the  next  avoidance,  she 
shall  not  present  afterwards  (A) ;  but  if  her  deck  dies  before 
induction,  she  shall  present  de  novo  (t ) ;  and  this  prerogative 
takes  away  the  right  of  none,  only  postpones  the  right; 
therefore  the  royal  prerogative  of  presenting  to  a  churdi, 
vacant  by  the  incumbent  being  promoted  to  a  bishopric, 
does  not  destroy  the  efiect  of  a  prior  grant  of  the  next  pre- 
sentation by  the  owner  of  the  advowson  (A). 

So,  where  one  has  the  n<»nination  and  another  the  pre- 
sentation, if  such  right  of  presentation  accrues  to  the  queen, 
thb  shall  not  be  to  tiie  prejudice  of  him  that  has  the  nomi- 
nation, but  he  may  still  nominate  to  tiie  chancellor ;  and  if 
the  queen  presents  without  any  such  nomination,  the  nomi- 
nator shall  bring  his  suit  against  the  incumbent  only,  be- 
cause the  queen  cannot  be  termed  a  usurper  (Q. 

(b)  Gibs.  763.  (ff)  Td.  139. 

(c)  38  E.  3,  3,  b. ;  Hob.  214.  (A)  Cro.  £1.  790. 

(d)  Bro.  Present.  10,  13  ;  2  Roll.  (i*)  GUet'  ease,  Cro.  Jac.  403. 
Abr.  344, 1.  21.  (k)  Calland  r.  Trower,  2  H.  Bi. 

(e)  Wentworth  ▼.  Wright,  Cro.  324.    See  also  Orocert*  Co,  t.  CaH' 
EL  526 ;  S.  C,  nom.  Wrighft  euae,  ierhury  {Archhp,\  3  Wils.  231. 
Ow.  144 ;  Moor,  399.  (/)  Dodd.  on  AdTow. ,  Lect.  12,  69. 

(/)  Ca.  Pari.  184. 
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ADMISSION,   INSTITUTION,   AND  INDUCTION. 


INCORPOREAL 

RERBDITA.- 

MRNTS. 


Admusion. 


Institatkm. 


Induction. 


4.  Incidents  to  Presentation, 

123.  The  ceremonies  connected  with  presentation  are 
admission,  institution,  and  induction. 

Admission,  in  its  ordinary  and  limited  sense,  is  taken  for 
the  act  of  the  bishop,  who,  on  approval  of  the  presentee,  afler 
examination,  declares  him  fit  to  serve  the  cure  of  the  church, 
to  which  he  is  presented  hj  the  words  adndtto  te  habUem  (m). 

Institution  is  a  conveyance  or  commitment  of  the  cure 
of  souls  from  the  bishop  to  the  incumbent  by  the  words 
Instituo  te  ad  tale  bene/icium,  habere  curam  ammarum,  et 
accipe  curam  tuam  et  meam  (n).  The  bishop  may  institute 
under  the  episcopal  or  any  other  seal,  as  well  out  of  his 
diocese  as  within  it ;  for  the  matter  is  not  local,  but  follows 
the  person  wherever  the  bishop  goes  {py 

By  admission  and  institution  a  church  is  full  againstacom- 
mon  person,  but  not  against  the  queen  before  induction  (p) ; 
so  there  is  no  seisin  or  possession  of  the  church  before 
induction  (p) ;  but  an  incumbent,  even  on  a  wrongful  pre- 
sentation, who  remains  six  months  in  possession  after  insti- 
tution, cannot  be  removed  {q),  A  church  being  full  by  in- 
stitution, if  a  second  institution  is  granted  to  the  same 
church,  this  is  called  a  superinstitution,  which  is  triable  in 
the  Ecclesiastical  Court  before  induction  (y).  When  the 
•ordinary  is  also  the  patron  and  confers  the  living,  presenta- 
tion and  institution  are  one  and  the  same  thing  (r).  As  to 
the  remedy  in  case  the  ordinary  refuses  institution,  see  past. 
Injuries  to  Things  Real. 

Induction  is  the  investiture  of  the  temporal  part  of  the 


(m)  Colt  ▼.  Coventry  (Bp,),  Hob. 
153;  1  Inst.  834.  a.;  Bntton  ▼. 
Ward,  2  Roll.  Rep.  100 ;  Wrightton 
T.  Broum,  3  Lev.  211;  Wats.  In- 
cnmb. 

(f»)  1  Inst.  344.  a. ;  Dighy'9  cMe, 
4  Co.  79. 

(o)  Cort  ▼.  St,  Jknnd'o  (Bp.),  Cro. 


Car.  341 ;  Degges,  P.  C.  P.  i.  ch.  2, 
7. 

(p)  Hare  v.  Bieiley,  Plowd.  528 ; 
BoeweVe  eaee,  6  Co.  49. 

(g)  BoeweVe  eaee,  9up,t  2  Inst. 
358. 

(r)  8ee«i/«,  §119. 
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benefice  or  the  corporeal  eeisin,  as  institution  is  of  the  spi-  inco»poe«a.i. 
ritual^  and  the  derk  is  not  complete  incumbent  until  such  mints. 
corporeal  possession ;  and  no  lapse  incurs  from  the  time  of 
the  institution^  but  from  the  time  of  the  induction^  for  it  is 
the  induction  into  a  second  benefice  tiiat  vacates  the  firsts 
and  not  the  institution  to  it  (s) ;  so,  if  a  bishop  makes  ad- 
mission and  institution  to  his  derk,  and  dies,  and  the  tempo- 
ralities come  into  the  queen's  hands  before  induction,  the 
queen  shall  have  the  presentation  (t).  Witiiout  induction, 
the  derk  is  not  parson,  for  by  this  he  becomes  seised  of  tiie 
temporalities  of  the  church,  so  as  to  have  power  to  grant 
them  or  sue  for  them,  and  on  this  account  it  is  compared  to 
livery  and  seisin,  by  which  possession  is  given  to  temporal 
estates;  and  what  induction  works  in  parochial  cures  is 
efiected  by  installation  into  dignities,  prebends  and  the  like, 
in  cathedral  churches  (u). 

Induction  is  an  act  of  a  temporal  nature  and  on  that  ac- 
count cognisable  only  in  the  temporal  courts  (x).  But  see 
further,  post,  Injuries  to  Things  Beal  ;  as  to  the  requi- 
sites after  induction,  see  Dig.  P.  n.  tit.  Clergt. 

6.  fVhen  Presentation  may  be  revoked. 

124.  The  queen  may  revoke  her  presentation  at  any  By  the  queen. 
time  before  induction,  notwithstanding  letters  obtained  for 
admission,  institution  and  induction  (y) ;  so,  there  may  be 
a  revocation  in  law  as  in  fact,  as  where  the  presentee  of  the 
queen  dies  before  induction,  this  is  a  revocation  in  law  (z); 
so,  where  the  queen  presents  her  clerk,  and  dies  before  he 
is  admitted  (a);  so,  if  the  chancellor  presents  to  a  benefice, 
supposing  it  to  be  under  value  and  the  queen  being  ap- 

(#)  Wbff^ertian  v.  lAncoln  {Bp,),  (y)  I  Inat.  344.  b. ;  2  RoU.  Abr. 

2  WOs.  174;  S.  C.  in  error,  nom.  353. 

Lincoin  (Bp.)  Y,Wo(fer$tim,3BuTr.  W  Gylet'Y.  CoUhil,  Dy.  360  b; 

1510.  Sheffield  ▼.  Rateliffe,  Hob.  339;  F. 

(0  Hmre  v.  Biekley,  n^.  N.  B.  34  ;  Hutehins  v.  Glover,  Cro. 

{•)  Dy.  221  b.?   Plowd.  528;  2  Jac.463;  Wnffhtw.  Norwich  {Bp.), 

BoU.  Rep.  451.  1  Leon.  156. 

(;r)  Hob.  15;  Gib«.  815.  («)  Godolph.  266. 
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iNcoRPOAEAL    pHzcd  of  It,  rcpeals  the  presentation,  and  presents  one  in 
ifBNTs.       ber  own  name,  this  is  a  good  repeal^  because  the  qneen  has 
a  right  precedent  (b). 

It  was  formerly  thought  that  none  but  the  queen  could 
revoke  (c),  but  the  contrary  appears  to  be  now  the  settled 
doctrine  (cQ. 

6.   ff^hen  void  or  voidabh* 


By  a  oommon 
person. 


In  case  of  de- 
privation. 


125.  The  clerk  of  a  co-parcener  being  once  complete 
incumbent^  the  turn  is  served,  although  he  is  afterwards 
deprived;  thus  where  the  institution  is  voidable  by  sen- 
tence declaratory,  as  the  church  is  full  until  the  sentence  is 
declared,  the  turn  is  gone  (e).  But  if,  after  presentation,  in- 
stitution, and  induction,  the  church  remains  actually  void, 
as  where  the  presentee  does  not  read  the  articles,  there  the 
turn  is  not  served,  but  the  presenter  may  present  again 
without  sentence  of  deprivation  (/).  As  to  Tide  to  Things 
Real  and  Injuries  to  Things  Real,  see  fiirther,  post,  under 
those  tides. 


Under  what 
words,  when  it 
is  appendant. 


IV.  €rrant  of  an  ^Irbofiwon. 

126.  Under  this  head  it  will  be  necessary  to  consider 
1.  How  an  advowson  passes  under  a  grant;  2.  Grant  of 
the  next  avoidance  by  the  queen ;  3.  Grant  by  tiie  Crown. 

1.  How  it  passes. 

An  advowson,  if  appendant,  being  an  incident,  wiU  pass 

with  its  principal,  as  a  manor  or  other  corporeal  thing  to 

which  it  is  annexed,  and  therefore  it  will  pass  by  the  grant 

of  a  manor  under  the  words  cum  pertinentiis  {g) ;  but  a  de- 


(b)  BedingfieldY,  Canterbury  {Arch- 
biihop),  Dy.  292;  Walrond  t.  Pol- 
lard, Dy.  293 ;  Green*$  ease,  6  Co. 
29. 

(e)  Sioke  y.  Syket,  Latch.  191 ; 
Rogerrr.  Holled,  2  Bl.  1039. 
(<0  lb.      See  also  Alt. -Gen.  ▼ 


Wyelife,  1  Vcz.  80. 

(«)  Windwr'M  ewe,  5  Co.  102. 

(/)  Baker  v.  Brent,  Cro.  EL  679; 
Windetn-  y.  Canterbury  {Arehbp.), 
Cro.  El.  687 ;  S.  C,  Moore,  658. 

(y)  1  Inst.  307.  a.;  Stampe  y. 
Clinton,  1  RoU.  Rep.  100. 
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miae  for  years  of  a  manor  cum  perHnentHs,  will  not  pass  an  inoobpoual 
adyowflon  to  a  leseee,  for  a  spiritual  benefice  cannot  be  ments.  ' 
granted  for  years  or  at  will  (h) ;  so,  a  grant  by  a  person  of 
eeeletia  sua  passes  an  adyowson  (t) ;  or  of  all  his  tenements 
and  hereditaments  (A);  but  it  will  not  pass  by  the  word 
"  lands  (Q;"  so,  the  adyowson  of  a  yicarage  with  all  com- 
modities, emoluments  and  appurtenances,  without  the  word 
^  hereditaments  "  will  not  pass  an  adyowson  (m) ;  but  it  is 
not  necessary  for  the  word  **  adyowson  "  to  be  expressed,  so 
as  words  equivalent  be  used  (n). 

An  advowson  in  gross  bepg  an  incorporeal  hereditament  AdTowion  in 
passes  only  by  grant  by  deed  and  not  by  liyeryo) ;    but  as  ^"^* 
to  liyery  see  7  &  8  V.  c.  76,  Prec.  Cony.,  Append.  No. 

xvin. 

2.  Grant  of  the  next  Avoidance. 

127.  As  the  right  of  patronage  in  an  adyowson  may 
pass  by  the  grant  of  the  patron,  so  the  right  of  presenting 
to  an  avoidance  or  any  number  of  avoidances  may  be  the 
subject  of  a  grant  (p) ;  but  an  actual  vacancy  cannot  be 
granted  (q) ;  therefore  if  an  advowson  be  sold  during  a  va-  when  the  next 
cancy,  the  next  presentation  does  not  pass  (r),  although  the  SoM^not^aw. 
grant  of  the  advowson  itself  is  valid  {s) ;  so,  if  a  present- 
ation be  made  by  usurpation,  and  the  benefice  be  sold  in  the 
mean  time,  the  case  is  the  same  because  the  church  was 
never  iiill  of  that  clerk,  and  that  would  be  an  evasion  of  the 


(A)    Ca$e  qf  Feme»  (Amu,  ifc),  ntp. 

Day.  45 ;  Wat».  a.  L.  c.  15.  (n)  Smith  ▼.    SiapMon,  Howd. 

(0  AiMegell  Y.DemUt,  1  Leon.  191.  435 ;  F.  N.  B.  33;  Wats.  CI.  L.  c. 

(k)  Dy.  323  b ;  Hob.  304 ;  Perk.  30. 

GnntB,  1. 116;  2  RolL  185, 1.  30.  (o)  1  Inst.  17.  a.,  332.  a. 

if)  8mU   T.    8aml,    Fort.   351;  (|i)2%roc*mor/oiiy.2V«cy,Plowd. 

VFe^alifi^T.Frtft(/iiitii^,3Atk.460:  150;    Cri9p*9  com,  Cro.  £1.   164; 

lee  alio  RMiutm  ▼.    Tfmgtt  3  P.  1  Inst  249.  a. 

Wms.  401 ;  S.  C,  3  B.  P.  C.  556;  {q)  Stepketu  ▼.  Wall,  Dj.  282. 

Kymatton  t.    Clarke f  2  Atk.  206;  (r)  Leakej.Cov€niry{Bp.),  I  Cro, 

Albemarle  {Bart)  t.  Rogere,  2  Ves.  El.  8, 11. 

Jan.  477.  (e)  Greenwood  y.  London  (Bp,), 

(m)  Jnon.,  Cro.  SI.  163 ;  Anon.  3  Borr.  1510. 
Df.  351 ;  Weetfalmy  r.  Weetfoiing, 
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INCOKPORBAI. 

HSKKOITA- 

MBNTS. 

When  pur- 
chaie  of  next 
presentatioa  is 
simoniacal. 

What  next 
aToidanoe  will 
pass. 


law(^);  8O9  it  seems  to  be  the  general  opinion  that  if  a  per- 
son purchases  the  next  avoidance  with  intent  to  present  a 
particular  person,  and  the  church  becomes  void  and  the 
party  is  presented,  this  is  simony  {u) ;  and  if  the  church  be 
purchased  with  intent  to  present  a  son,  it  a]>pear8  that  it 
makes  no  difference  (jt).  Where,  however,  a  church  is  void 
and  a  grant  of  the  next  avoidance  is  made,  the  grant  will 
pass  a  future  avoidance,  although  not  the  next  immediate 
presentation  (y ) ;  so,  if  two  persons  possess  the  grant  of  the 
next  avoidance,  and  after  the  church  has  become  void,  one 
of  them  relinquish  his  right  to^the  other,  nothing  will  pass 
by  the  release,  and  they  must  both  join  in  the  presentation 
as  before  {z) ;  sed  secus  if  the  release  had  been  before  the 
avoidance  (a). 

If  a  person  grants  the  next  presentation  to  one,  and  after- 
wards grants  the  next  presentation  to  a  second,  the  second 
grant  is  void,  and  the  grantee  shall  not  have  the  second  pre- 
sentation (b) ;  unless  the  first  grantee  presents  on  a  simoniacal 
contract,  and  the  queen  afterwards  presents  on  her  title  of 
simony,  then  the  second  grantee  may  present  when  the  church 
is  void  of  the  queen's  incumbent  (c). 

A  next  avoidance  being  but  a  chattel  interest,  the  grant 
must  be  to  the  grantee  and  his  executors,  but  if  it  be  to  the 
grantee  and  his  heirs  the  executors  will  have  it  (d) ;  this  is 
however  to  be  understood  of  presentative  benefices,  for  in  a 
donative  such  void  turn  descends  to  the  heir  (e). 


(0  Walker  Y,  Hammenleyt  Skinn. 
90. 

(«)  KUehenY.CalverttLMDiBf  102. 

(«)  Wincombe  ▼.  Puletion,  N07, 
29;  Jbum.,  Godbolt,  390:  but  see 
as  to  this  latter  point  Smith  ▼.  Shel- 
borne,  Moor,  916;  S.  C,  Cro.  El. 
685;  fFineheombe  t.  Wineheeter 
iBp,),  Hob.  165. 

(y)  Anon.,  1  Dy.  26  a;  Agard  v. 
Peterborough  (Bp.),  2  Dy.  129; 
S.  C,  1  And.  15  ;  Stephens  v,  Clarke 
Moor,  89;  Brokeebp  y.  Wickham, 
1  Leon.  167 ;  Baker  y.  Bogere,  Cro. 


Car.  178;  Wolferetan  y.  Lmeoln 
(J5^.),  2  Wils.  174 ;  S.  C,  in  error, 
3  Burr,  1504 ;  S.  C,  1  Blackst. 
490. 

{s)  Brokeebg  y.  Uneoln  {Bp.),  1 
And.  223. 

(a)  Lewie  y.  Bewnet,  Moor,  467. 

(6)  WUliame  y.  lAneoin  (Bp,), 
Cro.  El.  790. 

(c)  Winehcombe  y.  Wineheeter 
{Bp,),  Hob.  165 ;  Wats.  CI.  L.  c. 
10. 

(df)  Anon,,  J)j.  26  a. 

{e)  1  Inst.  90.  a. 
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By  the  12  A.  Bt.  2,  c  12,  grants  of  the  next  avoidance   incobpomal 
to  clerg3^en  are  declared  simoniacal  and  void,  see  Dig.  P.        mknts. 
II.  tit  Adyowson  ;  P.  m.  Prcsentation. 

3.  Grant  by  the  Croton. 

128.  Grants  by  the  Crown  differ  from  those  by  the  sub-  Diffennoe  be- 
ject  in  two  particulars: — First,  the  grant  of  a  manor  by  a  by^e  Crown 
subject  passes  an  advowson  that  is  appendant,  see  ante,  §  126 ;  ^^^^  *  '^' 
but  it  is  otherwise  in  the  case  of  royal  grants,  where  an  ad-  in  tfae  cue  of 
Yowson  will  not  pass  except  it  be  expressly  named,  and  that  J^pendmnT" 
by  virtue  of  the  Statute  de  Prcaroffativd  regUy  see  Dig.  P.  ii.  tit. 
Adyowson;  and  so  it  has  been  adjudged  in  several  cases  (/); 
but  some  cases  have  been  deemed  not  within  the  reason 
of  the  statute,  such  as  the  Crown's  restitution  of  lands  to  the 
heirs  of  idiots,  or  of  the  temporalities  of  bishops  (^);  so, 
words  of  reference  have  been  deemed  suffidient  as  when  the 
king  granted  a  manor  with  all  its  appurtenances,  as  the  same 
came  to  or  were  possessed  by  the  Crown  (A). 

In  the  next  place,  although  the  grant  by  a  subject  of  a  Of  •  void  tam. 
void  turn  is  void,  yet  such  grant  by  the  Crown  is  good  (i) ; 
but  if  during  the  avoidance  the  queen  grant  a  manor  to 
which  an  advowson  is  appendant,  with  all  advowsons  append- 
ant thereto,  the  void  turn  will  not  pass  by  these  words  (A).  A 
right  of  presentation  however,  accruing  to  the  queen  by 
lapse  is  not  grantable  dither  before  or  after  its  fall  (/) ;  where 
therefore  the  queen  has  two  titles  to  the  same  church,  one 
as  patron  and  the  other  by  lapse,  and  she  grant  the  advowson 
generally,  the  grantee  will  not  be  entitled  to  the  void  pre- 
sentation (m). 

(/)  WUUon  ▼.  Berkley,   Flowd.  (ir)  Caee  rf  Bedmineier  Manor,  • 

243;  Stukeleyy.  Butler,  Hob.  170;  Dj.  300  a;  Fttne*i  eaee,  Cro.  Jac., 

Wkuiler'e  eaee,  10  Co.  64.  26  ;    Georffe  ▼.   Dalion,  eup, ;  bat 

(^)     Steundf.    Pnerog.,    43    a;  see  contra,  F.  N.  B.,  33,  18,  and 

Dodder.  Advows.  36.  Dy.  282. 

(A)  WMiiler'i  eaee,  eup.  (/)  Colt  and  Olover'i  eaee,  Hob. 

(t)  Dy.  282,  300;  George  ▼.  Dal-  154. 
ton,  3  Leon.  196 ;  S.  C,  Qonldab.  (m)  Dy.  348  ;  2  Roll.  Abr.  196. 

73;  Ow.  53. 
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APPROPBIATIOX. 


INCORPORVAL 

HBRROITA- 

MP.NT8. 


Definition. 


Vicar  and  per- 
petual curate. 


Vicarage  by 
endowment. 


V.  appropriation  anto  Impropriation. 

1.  Appropriation. 

§  129.  Appropriation  of  an  advowson  was,  when  the  church, 
with  the  tithesy  glebe,  &&,  was  appropriated  to  the  perpetual 
use  of  some  corporation,  religious  or  ecclesiastical,  regularly 
it  was  made  to  a  sole  corporation  which  performed  divine 
service  (n) ;  but  sometimes  to  a  dean  and  chapter  (o).  In 
all  cases  the  suffident  endowment  of  a  vicar  was  a  necessary 
condition  of  expropriating  a  benefice,  and  without  such  an 
aidowment  the  appropriation  was  not  good(p).  Where  the 
vicarage  is  not  endowed  the  impropriator  of  the  small  tithes 
is  bound  to  maintain  a  priest,  and  upon  information  by  the 
Attomey-Greneral,  the  Queen  may  assign  such  aUowance  as 
she  thinks  proper  {q).  Such  a  minister  is  called  a  perpetual 
curate ;  between  whom  and  a  vicar  there  is  this  difference, 
that  the  latter  is  in  for  life,  and  the  former,  as  it  is  said,  at 
will  only  (r).  A  vicar  is  usually  endowed^  but  a  curate 
never  («),  except  since  Queen  Anne's  Bounty,  (see  Dig.  P. 
I.  lit.  Augmentation);  so,  where  there  is  a  curate  the 
parson  is  incumbent,  but  where  there  is  a  vicar,  the  vicar 
is  incumbent  (fy, 

A  vicarage  by  endowment  becomes  a  benefice  distinct 
from  the  parsonage ;  and  as  a  vicar  is  now  enabled  to  recover 
his  temporal  rights  without  the  aid  of  parson  or  patron,  so 
he  has  the  whole  cure  of  souk  transferred  to  him  by  the  in- 
stitution of  the  bishop  (u).  The  parson,  by  making  the 
endowment,  acquires  the  patronage  of  the  vicarage,  and  if 
the  parson  makes  a  lease  of  the  parsonage  without  reserving 

(n)  Plowd.  496.  (r)  Bunb.  234. 

(o)  lb. ;  Parry  ▼.  Banekt^  Cro.  («)  Bunb.  273. 

Jac.  518 ;  1  Roll.  Abr.  238.  (/)  Bam,  E.  L.,  tit.  Appropria- 

{p)   Grendon   ▼.  Lincoln  (Bp.),      tion,  PliiU.  ed. 


Howd.  496 ;  CoU  ▼.  Coventry  (Bp.), 
140;  Sdd.,  c.  12,  8.  1. 
(g)  Bonsey  ▼.  Lee,  1  Vem.  247. 


(«)    Brition  tmd  Wude*9  eue,  1 
Sid.  426;  Gibs.  719. 
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to  himself  the  right  of  presenting  to  the  vicarage^  the  patro-    iNcoRPomsAL 
nage  of  the  yicarage  passes  as  incident  to  it  (x).  ""bntto.^' 

There  were  no  yicarages  at  common  law,  and  therefore 
no  tithes  or  profits  do  de  jure  belong  to  the  vicar  only  by 
endowment  or  prescription  (y). 

An  adyowson  will  be  disappropriated,  if  the  body  to  which  Duappropria. 
it  is  annexed  is  dissolved  (z) ;  so,  if  a  presentation  be  made  ^^°* 
to  the  church,  it  becomes  ever  after  presentable  (a). 

2.  Imprcpriation. 

I'lO.  Although  appropriations  were  regularly  made  to  Appropriation 
spiritual  persons  only,  yet  many  grants  of  parsonages  were  J|^,tion  ISs- 
made  by  the  Crown  to  laymen,  particularly  in  the  reign  of  ting«»k«d- 
Hen.  8,  and  that  which  was  an  appropriation  in  the  hands  of 
spiritual  persons  is  usually  and  properly  called  an  impro- 
priation in  the  hands  of  a  layman ;  and  by  the  statutes  for 
dissolving  religious  houses  the  rectory  tithes,  &c.  impro- 
priate come  to  the  hands  of  lay  persons  are  temporal  in- 
heritances (i),  transferable  as  any  other  species  of  property, 
and  for  which  the  same  actions  may  be  brought  (c). 

Before  tiie  Kef ormation,  if  tiie  benefice  was  given  ad  men-' 
tarn  mcnachorum  and  so  not  appropriated  in  the  common 
form,  but  granted  by  way  of  union  plenojure,  in  tiiat  case 
it  was  served  by  a  temporary  or  stipendiary  curate,  belong- 
ing to  tiieir  own  house,  and  sent  out  as  occasion  required ; 
but  when  such  appropriations  with  the  charge  of  providing 
for  the  cmre  were  transferred  (after  the  dissolution  of  the  re- 
ligious houses)  from  spiritual  societies  to  lay  individuals,  who 
were  not  capable  of  serving  them  by  themselves,  they  were 
consequently  obliged  to  nominate  some  particular  person  to 
the  ordinary  for  his  licence  to  serve  tiie  cure :  which  gave 


(«)  SMrUy  ▼.  UnderhiU,  2  RoU.  {x)  Flowd.  &01. 

Rep. 304;  DUeon'v. Kenhaw, kmh\,  (a)  Flowd.  tMp.s    1    RoU.    Abr. 

329;  and   see  Portland  (Duke)  ▼.  240. 

Bh^ham,  1  Connst.  162.  (6)  Inst.  159.  a. ;  W.  Jo.  3. 

(y)   BrHtan   tmd   Wurd^t   eaee,  (e)  BMwin  ▼.  Wine,  Cro.  Car. 

Mm.  113.  301. 

VOL.  L  L 
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INCIDENTS  TO  AN  ABVOWSON. 


INCORPOREAL 

HKRBDITA- 

MBNT8. 


rise  to  perpetual  curacies^  as  they  are  now  termed^  the  per^ 
sons  so  licensed  not  being  removable  at  the  pleasure  of  the 
impropriator,  nor  in  any  other  manner  except  by  dne  revo- 
cation of  the  licence  of  the  ordinary  (d) ;  bnt  it  has  beai 
held  that  land  annexed  to  a  perpetoal  curacy  cannot  be 
leased  by  the  curate  so  as  to  bind  the  successor,  without 
the  consent  of  the  ordinary  and  patron  (e).  As  to  the  union 
of  churches,  see  Dig.  P.  ii.  tit.  Churches. 


AdTOwson  a 
yaloable  thiDg. 


When  not  a 
maitter  of  pro- 
fit. 


VL  IntOients  to  an  ^DiboiDSon. 

131.  The  most  important  incidents  to  an  advowson  are 
what  regards  estates  in  an  advowson,  and  conveyances  of 
such  estates. 

An  advowson  or  the  general  right  of  presentation  was 
held  to  be  a  valuable  thing  which  might  be  sold  and  its  an- 
nual value  estimated  (/) ;  but  the  exercise  of  this  right  is 
deemed  a  matter  of  trust  (y),  and  therefore  an  advowson 
will  not  pass  under  the  name  of  '^  commodities,  emoluments, 
profits,  and  advantages  (A) ;"  and  on  the  same  prindple  the 
next  immediate  presentation  cannot  be  sold  (i) ;  and  on  the 
same  principle  bonds  given  to  resign  any  benefice  upon  the 
request  of  the  patron,  whether  general  or  special,  were  held 
invalid,  until  the  9  6. 4,  c.  94,  made  special  bonds  of  resig- 
nation in  favour  of  a  son  or  other  near  relative  valid  under 
particular  restrictions  (J);  so,  on  the  fame  principle,  of  an 
advowson,  wherein  a  man  has  an  absolute  ownership,  as  he 
has  in  lands  and  rents,  he  shall  not  plead  that  he  is  seised  in 
his  demesne  as  of  fee,  because  that  inheritance,  savouring 
not  de  domOf  cannot  serve  for  the  sustentation  of  him  or  his 


(d)  Gibs.  819 ;  and  see  1  Contiat. 
165. 

(e)  Doe  ▼.  Tkonuu,  9  Ad.  &  EH. 
556;  I  Per.  &  Dav.  578. 

if)  Fleta,  1.  2,  c.  71 ;  Britt.  185. 
(ff)  Barrett  ▼.  Glubh,  2  Bl.  1052. 


(A)  Londim  (iSTji.)  ▼.  Bfmtkwel 
(Chapter,  ^t*.),  Hob.  303. 

(i)  Set  ante,  (  127. 

{j)  See  Preoed.  in  Convey,  tit. 
Bimde,  3rded. 
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hoofidiold  (A) ;  sed  secus  as  to  the  Crown (/);  and  in  a  writ   incorpobbal 
of  right  of  advowson  [before  3  &  4  W.  4,  c.  27  (m)]  a  man        mbnts.  " 
should  not  allege  the  esplees  or  taking  the  profits  in  him* 
self  (n) ;  so,  on  the  same  principle,  guardian  in  socage  can- 
not present,  see  Dig.  P.  m.  tit.  Quabdian  and  Infant. 

An  advowson  being  an  incorporeal  hereditament  present- 
ation to  a  church  is  the  only  seisin. 

A  person  may  have  the  same  estate  in  an  advowson,  botli  Estates  in  an 
in  respect  of  quality  and  quantity,  as  in  any  other  real  pos- 
session ;  so,  there  may  be  an  equitable  owner  of  an  advow- 
son, as  cestui  que  trust,  or  purchaser  before  conveyance,  but 
the  trustee  or  mortgagee  will  have  the  bare  right  of  present- 
ation and  not  of  nomination  {o). 

There  may  be  curtesy  of  an  advowson,  but  before  the  late  Curtesy. 
Dower  Act,  (see  Dig.  P.  n.  tit.  Dower),  if  the  advowson 
were  appendant,  and  the  wife  died  before  entry  into  the 
manor,  the  husband  Qould  not  present  because  he  had  no 
seisin  [p) ;  but  it  seems  to  have  been  otherwise  where  the 
advowson  was  in  gross  {q). 

There  may  also  be  a  tenant  in  dower  of  an  advowson ;  Dower, 
and  if  a  widow  is  endowed  of  a  third  part  of  a  manor  to 
whidi  an  advowson  is  appendant,  the  third  part  of  the  ad- 
vowson shall  paas  therewith  (r) ;  and  if  the  estate  of  the  hus- 
band oonrists  of  three  manors  appendant,  the  common-law 
right  of  dower  is  as  it  seems  the  third  presentation  to  each 
advowson  («).  K  the  advowson  be  in  gross,  the  assignment 
of  dower  must  be  ofihe  third  presentation  (f). 

Hie  desc^it  of  advowsons  followed  the  rules  of  the  com* 

{k)  7  E.  3,  63;  24  E.  374;  Mnst.  Wms.  404  ;   Wntfalinff  ▼.  Wettfa- 

17.  a.  hng,  3  Atk.  459 ;  Qclley  y.  StUty, 

(0  34  H.  6, 34  ;  bat  see  26  E.  3,  1  Str.  403. 

64 ;  Plowd.  503.  {p)  1  Inst.  29.  a. 

(m)  See  Dig.  P.  in.  tit  Limita-  {q)  Hargr.  Co.  Litt.  29.  a.,  n.  (5). 

Tioif.  (r)  Dy.35;  1  Inst.  361. 

(»)  8  E.  2,  Pru.   al  Bgl,  10;  («)  1  Inst.  30.  b. 

Bract.  1.  4,  fol.  263;  FleU,  1.  5,  o.  5.  (i)  Howard  ▼.  CavendiMh,    Cro. 

(o)    deer  y.  Peaeoei,  Cro.   El.  Jac.  621 ;  citing  13  £.   2,  Dower^ 

359 ;  Amkurti  y.  Dawlmg,  2  Vem.  161 ;  11  E.  3,  Id.  80. 
401;    Oardmer  ▼.   Griffith,     2    P. 

l2 
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iNcompoRKAL  mon  law  or  of  custom  aa  the  descent  of  other  property,  ex- 
MKNTs. '  cept  80  far  as  regarded  the  possessio  fratns  (t<),  the  law  re- 
specting which  is  now  altered ;  (see  Dig.  P.  m.  tit.  In- 
heritance); so  also  as  to  presentation  by  co-paroeners  (x). 

Bat  in  donatives  the  right  of  donation  descends  to  the 
heir-at-law,  where  a  vacancy  has  occurred  in  the  lifetime  of 
the  ancestor,  because  tiiere  is  no  lapse  in  donatives,  and  the 
executor  has  no  titie,  as  he  would  have  in  presentative  ad- 
vowBons  (y). 

So,  an  advowson  was  held  to  be  assets  by  desceniy  and, 
before  the  3  &  4  W.  4,  c.  104,  making  all  real  pn^rty 
assets  for  the  payment  of  debts,  was  adjudged  to  be  such  and 
ordered  to  be  sold  for  that  purpose  (2;). 

Convejanoe  of  132.  An  advowson  in  gross  may  be  transferred  by  every 
an  advowion.  gp^^jj^  Qf  convejrancc  applicable  to  the  transfer  of  real  in- 
corporeal property,  according  to  the  nature  of  the  owner^s 
estate  therein  (a).  There  are,  however,  some  diversities 
arising  from  the  different  kinds  of  advowsons,  and  the  na- 
ture of  the  property  in  them.  As  an  advowson  must  pass 
by  grant,  a  conveyance  by  the  deed  of  the  tenant  in  tail 
would  not  before  the  7  &  8  V.  c.  76  (J),  have  worked  a  dis- 
continuance, therefore  if  tenant  in  tail  of  a  manor,  where- 
unto  an  advowson  was  appendant,  made  a  feoffinent,  with 
or  without  deed,  of  one  acre  with  the  advowson,  and  the 
church  became  void  and  the  feoffee  presented,  and  then  the 
tenant  in  tail  died,  and  tiie  church  became  void,  the  issue 
should  not  present,  until  he  had  recontinued  tiie  acre,  but 
if  the  feoffee  had  not  executed  the  same  by  presentation 
then  tiie  issue  in  tail  should  have  presented  (c);  and  an 
advowson  appendant  underwent  before  the  6  &  7  V.  c. 


(«)  1  Inst.  14.  b.  301 ;  S.  C,  in  error,  1  B.  P.  C.  114. 

(«)  Ante,  §  132.  (a)  See  ante,  |  126. 

(y)  1  In«t.  90.  a.,  n.  4  ;  Repinff-  (6)  See  Free.  Codt.,  Append.  No. 

ton  Y.  ThmtDorth  School  (Oopemor),  zriii.,  3rd  ed. 
2  Wils.  153,  &c.  (c)  Bredon'i  eaee,  1  Co.  76 ;   1 

(g)  TangeY.  Bobineon,  1  P.  Wmi .  In«t.  333.  b. ;  1  Roll.  Abr.  632. 
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76  (d),  all  the  oonflequences  of  a  disoontinuance  of  the  prin-    incorpomal 
dpal,  but  an  adyowson  in  gross  could  not  be  discontinued       uwtb. 
because   discontinuance  could  arise  only  in  things  which 
might  pass  by  liyery(e);  so,  where  there  is  a  remitter  to 
a  manor  there  will  be  remitter  to  an  advowson  which  is 
appendant  thereto. 

Again,  a  grantor  can  alien  an  adyowson  for  so  long  a  ABenation  hf 
period  only  as  his  estate  or  interest  continues  therein,  orforUfe. 
therefore  if  a  tenant  in  tail  or  for  life  grants  the  next 
ayoidance  and  dies  before  the  ayoidance  takes  place,  the 
grant  is  yoid  as  against  the  issue  in  the  one  case  (/)>  and 
as  against  the  remainder-man  in  the  other  (^);  and  the 
case  is  the  same  although  the  heir  of  tenant  in  tall  joins  in 
the  grant,  it  shall  neyertheless  be  yoid  as  against  him,  be- 
cause he  had  nothing  in  the  adyowson,  either  in  possession 
or  right,  or  actual  possibility  at  the  time  of  the  grant  (A); 
but  where  a  grantor  possessed  of  a  term  of  years  in  a  rec-  Bj  teuiit  for 
tory,  to  which  the  adyowson  of  a  yicarage  was  appendant,  ^^^■"' 
granted  the  next  ayoidance  and  then  died,  it  was  held  that 
the  estate  of  the  grantee  was  not  defeasible  by  surrender  of 
the  term  by  the  grantor's  administrator,  but  that  he  should 
haye  the  next  ayoidance,  for  otherwise  the  grantor  would 
denote  from  his  own  grant  (t).     See  further  as  to  the 
grant  of  the  next  ayoidance,  ante,  §  127.     As  to  when  a 
church  becomes  yoid,  &c..  Bee  past.  Title  to  Thingb  Real 
and  Injitbies  to  Things  Eeal. 

(i2)  Free.  Cony.,  Append.  No. zviii.  (^)  Davenport**  eatt,  8  Co.  144  ; 

(«)  1  Inst.   332.  a.     Bat  see  as  Dymoke  ▼.  Hobart,  I  B.  P.  C.  108. 

to  \Werj,  7  &  8  v.  c.  76»  titp.  (h)  WweVi  cote,  Hob.  45. 

(/)  Bowleg  T.   Waiter t    1    Roll.  (t)  Dmenport**  eaee,  eup  • 
Abr.  843. 
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TITHEa. 
i  133.  What  ar€  Ti/Aet. 

I.  Nstire  milr  rnXtmX  mM$  ot  m^. 

1 133.  D^niHon.  |  i  133.  Difermt  Kindi  qf  TUJUt. 

II.  Inct^lt  to  Ctties. 


134.  Are  Asnft. 

Suitfect  to  Dower  Mmd  Cur- 

tetjf. 
Entailable, 


134.  How  eotweyed. 

Pom  wider  what  Worde. 
Rateable. 


III.  Co  totom  )rtif. 


135.  7b  Me  PareoH   of  eommon 
JUffht. 
Portiomet. 
Viear. 


136.  Payable  to  the  Orowm. 

Grantee  of  the  Crown, 
Lord  of  the  Manor, 
Xdy  htHpropnatar, 


IT.  Vfi  toloiii  yofiaile. 

137.  Penom  generally.  \  137.  7>tum/  ttiuier  the  TUhet  Commutation  Aete. 
137.  Vendee  nnder  old  Law. 

V.  sant^t  C|iCiig«  are  titifslle. 

138.  Under  the  old  Law. 
138.  How  jffrooidedfor  nnder  the  TUhee  OommuiaHon  Aete. 

VI.  J^rtttng  out  amir  esrrsittg  otMs  Cittet. 
139.  Old  Law. 

VII.  fixmytton  tlsm  CiUci. 


.  140.  Sphriinal  Pereone  generally 
eaempt. 
Laymen  neoer  eaen^t  at  a 
Rule. 


140.  Baamptiane : 

Preeertptton. 
Real  Compoeithn. 
By  Act  qf  Parliameni. 


VIII.  ftate  Of  CitiM  uttlr  Itoit^ti^rtci  uiOrcr  t)e  Cttieo  Commdottoii 

flttf. 

141.  Obfeet  qf  the  Aete. 

1.  Apportionment  of  the  Rent-Charge* 

142.  Apportionment  in  reepeet  qfthe  Land. 
143.  Apportionment  m  reepeet  qfthe  Pereon  entitled  to  the  Rent-charge. 
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2.  BecQwry  of  the  Bent'charge.  wicompowBAL 
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1 144.  Diitren/or  Titkei,  icBxrrs. 

3.  RateabiUty  of  Rent-Charges. 
145.  A»  m  regard  to  the  7I/A«f . 

4.  Merger  qf  Bent-charffes. 
146.  When  appUcabU. 

6.  Incidents  to  Tithes  and  Rent-charges. 
147.  Bmit'ehargeM  UabU  to  the  game  Ineidenie. 

6.  Extent  of  the  Tithes  Commutation  Acts  as  to  Rent-charges. 

148.  CommutetUm  qfLemd/or  T\ihe8.  \  148.  CowmuiaHonqf  Pergonal  TUhee. 
148.  Tithee  in  London. 


§  133.  Tithes  are  an  ecclesiastical  inheritance  collateral  What  are  tithes, 
to  the  estate  of  the  land  and  due  only  to  an  ecclesiastical 
person  by  ecclesiastical  law.  They  may  be  considered 
under  the  following  heads : — 1 .  Nature  of  and  incidents  to 
tithes;  2.  To  whom  payable;  3.  By  whom  payable  or 
otherwise ;  4.  What  things  titheable  or  otherwise ;  5.  Set^ 
ting  out  tithes ;  6.  Exemptions  from  tithes ;  7.  New  law 
under  the  Tithes  Commutation  Acts. 


L  Mature  of  anb  Incfbents  to  ^ftj^es* 

Tithes  are  the  tenths  of  the  produce  of  the  ground  or  of  Definition, 
personal  industry,  and  are  distinguished  into  prsedial^  per- 
sonal, or  mixt,  and  again,  according  to  their  value,  into  great 
and  small     Prcedial  tithes  are  such  as  arise  immediately  Different  kinds 
from  the  ground,  as  grain  of  all  sorts,  hay,  wood,  fruits,  and  ®'*''*^* 
herbs.     Mixt  tithes  are  such  as  do  not  arise  immediately 
from  the  ground,  but  from  things  nourished  by  the  ground, 
as  calves,  lambs,  chickens,  colts,  milk,  cheese,  and  eggs. 
Personal  tithes  are  such  as  arise  by  the  industry  of  man, 
being  the  tenth  part  of  the  dear  gidn  afler  charges  de- 
ducted; and  these  are  in  some  places  due  by  custom,  and 
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nrcompouAL   by  2  &  3  E.  6  are  ^ven  pernumentlY,  but  by  the  sta- 

MBNTg.       tute  day-labourers  are  excepted:  so,  it  seems,  servants  of 

the  plough(A);  so,  an  innkeeper  by  the  sale  of  wine  and 

beer  (/);  so,  any  person  for  gain  made  by  money  put  out 

at  interest,  or  by  the  sale  of  a  house  (m). 

Tithes  are  again  distinguished,  according  to  their  value, 
into  great  and  small:  great  tithes  are  tithes  of  wood,  com,  or 
hay  (n) ;  so,  formerly,  other  herbs  planted  in  large  quantities; 
but  it  seems  now  to  be  settied  that  titiies  are  great  or  small 
according  to  the  nature  of  the  things,  and  not  according  to 
tiie  mode  of  cultivation,  or  the  uses  to  which  they  are  ap- 
plied, therefore  the  titiie  of  beans  and  peas,  whetiier  sown 
in  fields  or  gardens,  are  great  tithes  (o),  and  potatoes  thou^ 
sown  in  large  quantities  are  small  titiies  (p). 

Incidents  to  134.  Titiies  whlch  came  to  the  Crown  by  the  statutes 

"^         of  dissolution,  and  are  now  vested  in  lay  impropriators,  are 
Subject  to         subject  to  aU  the  laws  and  inddents  of  other  freehold  pro- 
^J^^^         perty*  being  assets  for  the  payment  of  debts,  and  subject  to 
Entailable.        dower  and  curtesy  (7);  so,  as  lay  fees  they  are  tenements 
within  tiie  Statute  de  Bonis  (r),  and  may  be  entailed  and 
limited  to  tiie  heir(«);  so,  by  the  33  H.  8,  c.  7,  s.  7,  re- 
coveries and  fines  of  titiies  and  otiier  ecclefiiastical  posses- 
sions which  were  in  lay  hands  might  be  suffered  and  levied 
in  the  same  manner  as  of  lands ;  but  titiies  must  haye  been 
named  to  pass  in  such  assurances  (Jt). 
How  conveyed.       Being  incorporeal  hereditaments  they  pass  by  grant  only, 
but  not  without  deed  (ti) ;  and  they  cannot  be  granted  by 
copy  unless  the  custom  permits  (t?);  so,  they  are  not  sub- 


{k)  1  Ron.  Abr.  646, 1.  25. 

(/)  2  Bnlst.  141. 

(m)  lRoU.Abr.  656,1.  tfi». 

(n)  Cro.  Car.  28 ;  Hatt.  77;  Palm. 
220. 

(0)  SVflM  ▼.  Bennett,  7  B.  P.  C.  29. 

ip)  Smith  ▼.  Wyatt,  2  Atk.  364. 

(q)  Hulme  ▼.  Pardoe,  M'Cld. 
393;  S.C.,3E.  &Y.116. 


(r)  1  Inst.  159.  a. 

(«)  Cro.  Jae.  301 ;  1  Vent  173; 
R.  ▼.  BiUe,  3  Price,  323;  8.  C, 
3E.&Y.  781. 

(0  OibaoHY.  aarke,  1  Jac.  &  W. 
159  ;  3  £.  &  Y.  946. 

(tt)  C%afWT.GBlM«/,3Barr.l873. 

(v)  Hoe  ▼.  Taylor,  Moor,  355. 
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ject  to  the  customary  modes  of  descent  as  to  gavelkind  or   incobpoual 

HBRBDITA* 

DoroDgh-£ngli6h(x).  mkhts. 

Tithes  of  which  a  man  is  seised  in  fee  may  be  devised  as  Pan  under 
hereditaments  (y) ;  but  not  under  the  word  '^  lands  "  (j;), 
unless  the  devise  cannot  be  otherwise  interpreted  (a);  but 
it  seems  not  to  be  settled  whether  tithes  would  pass  under 
a  devise  of  a  messuage  and  tenement^  ^^  and  all  the  profits 
arifling  therefrom  at  D.  in  the  parish  of  'BJ*(b);  but  the 
word  **  tenements  "  in  a  private  Act  of  Parliament  includes 
tithes  (c). 

The  Wm  Act,  7  W.  4  &  1  v.  c.  26,  includes  tithes;  (see 
Dig.  P.  m.  tit.  Wills)  ;  and  as  it  relates  to  all  real  pro- 
perty will  necessarily  extend  to  rent^Kdiarges  substituted  for 
tithes  under  the  Tithe  Commutation  Acts. 

Tithes  are  the  only  incorporeal  hereditaments  made  liable  Bateabla. 
to  the  poor-rates  by  the  43  EL  (See  Dig.  P.  m.  tit  Poor). 
So,  a  sum  of  money  given  imder  an  Indosure  Act  to  a 
rector  or  vicar,  in  lieu  of  tithes,  which  are  rateable,  is 
equally  rateable  (iQ;  and  a  vicar  is  liable  to  poor-rates  for 
his  tithe  (e);  so,  they  are  liable  to  the  payment  of  first 
fruits  (f) ;  but  the  common  law  relieves  ecclesiastical  per- 
sons from  toll,  murage,  and  pontage  (7),  though  not,  as  it 
seems,  from  the  sewers'  rate  (A).  Tithes  are  expressly 
enumerated  among  the  real  property  liable  to  the  land-tax 
in  38  G.  3,  c.  5. 

(s)  DoeT.  LUmdqi,  2  N.  R.  491 ;  8^3 ;  S.  C,  5  D.  &  R.  695  ;  R,  T. 

S.  C,  2  E.  &  Y.  557.  ETmhoUtm,  6  Ad.  &  BU.  603,  as  to 

(y)  Biteh  t.  Samdert,  Stj.  261 ;  tiOies  under  Indofmre  Acts. 

Swinb.  140.  (d)  Lowndei  ▼.  Home,  2  Bl.  1252 ; 

(z)  Perkuu  t.  WUde,  N07, 95.  S.  C,  2  E.  &  Y.  340.   See  also  it.  ▼. 

(a)  Smmden  v.  JUieh,  Sty.  279 ;  Boldero,  4  B.  &  C.  467 ;  S.  C,  6  D. 

JUkton  ▼.  Ashton,  1  P.  Wms.  386.  &  R.  557 ;  JR.  t.  WUiaw,  5  Ad.  & 

See  also  Hobion  Y.BlaeAbume,  1  M7.  Ell.  250 ;  S.  C,  6  Ner.  &  Man.  567. 

&  K.  570.  (e)  JR.  T.  Tkmery  1  Str.  77. 

{b)  Doe  T.  Jifenon,  2  Bing.  118 ;  (/)2  Bom's  E.  L.  tit.  FSntFSruUi, 

S.  C,  2  J.  B.  Moore,  260.  (^)  2  Inst.  642. 

(e)  Poweil  ▼.  BuU,  Com.   265  ;  (A)  Callis  on  Sewers,  131 ;  Com. 

S.  C,  1  E.  &  Y.  733 ;  JR.  y.  SMnglOy  Dig.  8ewer$(E.  5).  Andsee  Sb«dy  ▼. 

1  Str.  550 ;  S.  C,  1  E.&Y.  738.    See  Wihon,  3  Ad.  &  Ell.  248,  and  Dig. 

also  Ckaifleld  y.  RmmIoh^  3  B.  &  C.  P.  iii.  tit.  Sbwsm. 
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iNcoBPoaBAL       By  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c  71,  the 

BBRBDITA.* 

MINTS.       rent-charge  substituted  for  tithes  is  made  liable  to  the  same 


Tithe  Commii-   rates  as  the  tithes  have  been. 

tation  AeL 


To  the  panon 
of  common 
right. 


Portionist. 


To  vicar  by 
endowment, 
&c. 


in.  ^0  foj^m  l^tte. 

135.  Tithes  of  common  right  belong  to  the  parson  of  tiiat 
church  within  the  precincts  of  whose  parish  they  arise  (t)»  th^ 
limits  of  which  are  to  be  ascertained  by  reputation  (A),  or  by 
the  unresisted  claims  of  parochial  authorities,  or  the  perambu- 
lations whereof  are  generally  made  every  year(/);  but  one 
person  may  prescribe  to  have  tithes  within  tiie  parish  of  an* 
other  parish,  which  is  called  a  portion  of  tithes  (m) ;  and  tills 
is  so  distinct  from  tiie  rectory,  that  if  the  person  having  it 
purchases  the  rectory,  the  portion  is  not  extinct,  but  re- 
mains grantable(n);  and  where  a  layman  or  portionist  has 
been  long  in  possession,  courts  of  equity  will  not  disturb 
the  possession,  but  leave  tiie  rector  to  establish  his  right  at 
law  (o). 

As  between  the  parson  and  the  vicar  of  a  parish,  all 
tithes  to  which  tiie  latter  cannot  prove  a  titie  by  endow- 
ment or  prescription  belong  to  the  parson  (/?) ;  and  as  the 
tithes  do  not  belong  to  the  vicar  de  jure^  endowment  will 
not  be  presumed,  but  must  be  shewn  on  his  part  {q) ;  but  a 


.  (i)  2  Inst.  641;  Prideau  on 
Tithes,  302 ;  2  Comm.  27. 

{k)  Mehok  ▼.  Parker,  14  East, 
331. 

(0  Phin.  Ev.  249.  See  also 
Viarke  y.  Jemungt,  4  Gwill.  1424; 
Jenkinton  y.  Royttan,  5  Price,  504. 

(m)  Gihs.  663. 

(n)  Sir  JB,  Coke**  ease,  2  RoU. 
Bep.  161 ;  1  GwiU.  375 ;  1  E.  &  Y. 
314.  See  also  on  this  point  Tke  Ser- 
JeanU'  eaee,  Dy.  83  a ;  1  Gwill.  119 ; 

1  £.  &  Y.  51 ;  Futier  y.  Borome, 
4Co.  34;  Godb.  36;1E.  &Y.86; 
Downee  y.  MoarmoHf  Bunb.  189; 

2  GwiU.  658 ;  1  E.  &  Y.  803  ;  Lewie 


Y.  Younff,  M<Clel.  113 ;  S.  C,  13 
Price,  394;  3  E.  &  Y.  1135; 
WooUe^  Y.  PUsU,  M'Clel.  468;  S. 
C,  3  E.  &  Y.  1068 ;  PMitt  y. 
Ferrare,  2  B.  &  P.  542 ;  S.  C,  2  E. 
&  Y.  494  ;  Carlieie  (Bp.)  y.  iUotn, 
1  Y.  &  J.  123;  Wyldv.  ITflril,  3  Y, 
&  J.  192. 

(o)  Seottw^Airy,  cited  1  Anttr. 
311.  See  also  Osenden  y.  Skumer, 
4  Gwill.  1513. 

{p)  2  Bokt.  27 ;  Orene  y.  Aueiim, 
Cro.  Jae.  116 ;  S.  C,  YelY.  86. 

(q)  Orene  y.  Aueten,  eup^  s  and 
see  Ladif  Jkartmtmth  y.  BoherUt  16 
East,  334. 
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Ticar  has  the  same  riffht  to  all  tithes  in  his  endowment,  as  a  iwocmFomAi. 

HnUBOITA* 

lector  has  of  common  right(r),  nnless  a  nsage  to  the  con-  umvm. 
trary  be  shewn  (r) ;  but  if  a  yicar  have  receiyed  tithes  for 
many  years  not  mentioned  in  his  endowm^it,  it  seems  not 
settled  whether  a  subsequent  augmentation  or  endowment 
shall  be  presumed  (s) :  the  deed  of  endowment  is  not  con- 
dusive  in  questions  between  rector  and  vicar  (t). 

Payable  to  the 

136.  Tithes  extrarparochial  or  within  the  compass  of  no  ^^' 
certain  parish  belong  to  the  Crown  (t<),  and  the  title  of 
the  Crown  is  not  confined  to  such  extra-parochial  lands  as 
were  forest  or  parts  of  forest  land  {x) ;  and  under  a  grant 
of  tithes  arising  from  lands  de  novo  assartatis  et  assartcmdis 
within  the  extra-parochial  parts  of  a  forest,  it  was  held,  that 
the  grantee  was  not  entitled  to  the  tithes  of  lands  in  the  occu- 
pation of  the  keeper  of  the  forest,  nor  of  lands  inclosed  by  a 
private  person  by  encroachment  upon  the  forest  (y). 

The  tithes  of  assart  lands  in  the  grant  of  E.  1  should  be 
eonfined  to  such  lands  as  were  then  assarted  or  intended 
shordy  so  to  be,  and  not  be  extended  to  such  as  should  be 
so  in  future  ages  (z).  If  the  queen  grants  tiiem,  her  pa- 
tentee shall  have  them  (a) ;  but  by  custom  a  parson  or  vicar 
may  be  entitled  to  the  tithes  of  extra-parochial  lands(ft). 

By  the  2  &  3  E.  6,  tithes  of  cattie  depasturing  in  com- 
mons are  made  payable  to  the  parson  or  vicar  of  the  parish 
where  the  owner  of  tiie  cattie  lives;  and  by  the  17  G.  2,  c. 
37,  where  waste  lands  formerly  fens  and  marshes  are  drained, 
and  the  parish  to  which  they  belong  cannot  be  ascertained, 
the  tithes  arising  therefrom  are  due  to  the  tithe-owner  of  the 
parish  lying  nearest  to  such  lands. 

By  the  common  law  no  one  was  capable  to  take  tithes  in  Lord  of  the 

,  .  •       ,  .  .       •  manor. 

pernancy,  but  a  spiritual  person,  or  the  queen,  who  is  per^ 

(r)  1^  ▼.  RMtiy,  Bunb.  87.  8  Price,  39 ;  S.  C,  Dan.  271. 
(«)  TwittT.  Brazen^Noie  CoUege         (y)  Parry  y.  Gibbs,  4  GwiU.  1490. 

{Oxon),  Hard.  328.  /    (z)  Band  ▼.  Broum,  Bunb.  312. 
(0  Gibs.  719.  (a)  1  RoU.  Abr.  657, 1.  15. 

(»)  2  Inst  647 ;  1  RoIL  Abr.  657.  (b)  14  H.  4, 17  ;  8av.  60 ;  Com. 

(4r)  AU.'Gtn,  ▼.  Bardleif  {Lord),  Dig.  Ditmei,  (E.  3)  ;  1  E.  &  Y.  29. 
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HBRBDITA 
MSNTS. 


Lay  impropria- 
tor. 


iKcoRPORBAL  gona  Tnixta(c);  yet  by  indirect  means  a  layman  may  take 
them,  and  the  lord  of  the  manor  may  prescribe  to  take  all 
tithes  within  his  manor  (d). 

By  the  27  H.  8,  c.  28,  patentees  of  all  manors,  lands, 
tenements,  tithes,  pensions,  and  other  hereditaments  to  whom 
such  manors,  &c.  were  granted,  now  called  lay  impropriators, 
were  to  enjoy  the  same  according  to  the  effect  of  the  letters- 
patent,  and  were  to  have  the  same  remedies  and  the  same 
means  of  assurance  as  for  temporal  possessions;  it  was  held 
therefore  that  the  tithes  of  a  rectory,  which  belonged  to  a 
dissolved  abbey,  are  due  to  the  grantee  of  the  Crown,  and 
not  to  the  incumbent,  as  rector  {e). 

Mere  non-payment  of  a  particular  tithe  is  no  evidence 
against  a  lay  rector  of  a  conveyance  of  that  tithe  (/). 


Grantee  of  the 
Crown* 


PMnoBs  gene- 
raUj. 


Tenant  ander 
thellthea 
Commutation 
Act 


IV.  338  tofiom  pagable, 

137.  All  persons  generally  ought  to  pay  their  tithes  to 
whom  they  are  due,  for  of  common  right  all  lands  ought  to 
pay  tithe  (y) ;  and  they  were  formerly  payable  by  the  occu- 
pier of  the  lands,  or  the  lessee  (A) ;  but  now  by  the  Tithes 
Commutation  Act,  6  &  7W.  4,  c.  71,  the  rent-charge,  which 
is  substituted  for  the  tithes,  is  payable  by  the  tenant  in  the 
first  instance,  under  all  leases  made  since  13  Aug.  1836,  but 
he  is  allowed  to  deduct  the  same  in  account  with  his  land- 
lord. This  must  however  be  understood  to  take  place  in 
the  absence  of  any  stipulation  to  the  contrary,  for  the  Act 
does  not  preclude  the  landlord  and  tenant  from  making  any 
other  terms  upon  the  subject  which  tiiey  think  proper.  Ry 
another  section  of  the  Act  a  tenant  at  rack-rent  is  at  liberty 
to  dissent  from  the  payment  of  the  rent-chaige,  and  in  that 


(c)  2  Co.  44. 

(d)  Pigoiy.  Heam,  Cro.  Ei.  599. 
\e)  Tamer  ▼.  Smith,  7  B.  P.  C. 

7.     See  also  Doumee  ▼.  Moorman, 
Bonb.  189. 


(/)  Noffle  t.  Edwtrde,  8  Anstr. 
702 ;  Lord  Petre  y.  Bleneoe,  Id.  395. 

(^)  Priddle  and  Napjner*9  eate, 
11  Co.  15. 

(A)  2  Bulatr.  184. 
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case  the  landlord  after  the  commutation  is  completed  is  to    iNcompo»«AL 
take  the  tithes  from  the  tenant  during  his  tenancy.  mbnts.  * 

If  the  owner  or  lessee  sold  the  crop  of  grass  or  com^  and  Vendee  under 
the  vendee  cut  it,  he  was  to  pay  the  tithe (t);  but  if  the 
owner  consumed  his  herbage,  by  agistment  of  the  cattle  of 
another,  the  owner  of  the  cattle  was  not  to  pay  the  tithe  (A). 
If  a  parson  at  common  law  had  enfeo£fed  another  of  his 
glebe,  the  feoffee  paid  the  tithes,  for  tithes  were  not  extin- 
guished by  unity  of  possession  (Z) ;  so,  if  the  parson  leased 
his  glebe,  the  lessee  was  to  pay  the  tithes  (Q;  so,  if  a  parson 
leased  his  rectory,  he  should  pay  tithes  to  his  lessee  for  his 
other  lands  in  the  parish  (m);  but  the  effect  of  the  Tithes 
Commutation  Acts  is,  it  is  presumed,  to  make  this  now  for 
the  most  part  a  matter  of  arrangement  between  the  parties. 


V.  SSj^t  ^btngs  ate  ^fil^eable. 

138.  The  law  by  which  it  has  been  heretofore  deter-  Under  the  old 
mined  what  things  were  titheable  or  otherwise  must,  as  soon 
as  the  Tithes  Commutation  Acts  come  fully  into  operation, 
cease  to  be  applicable  in  practice,  and  therefore  need  not  to 
be  enlarged  upon  in  this  work.     By  the  6  &  7  W.  4,  c.  71,  How  provided 
ss.  36,  37,  the  commissioners  are  empowered  to  ascertain  the  Tithes  Com- 
total  value  of  tithes  in  any  parish,  in  which  no  previous  "^'>'^<»  A«*»' 
agreement  has  been  made ;  and  the  value  of  the  tithes  is  to 
be  calculated  (after  making  all  just  deductions  on  account  of 
the  expenses  of  collecting,  preparing  for  sale,  and  marketing, 
when  such  tithes  have  been  taken  in  kind)  according  to  the 
average  of  seven  years  preceding  Christmas  in  the  year  1835, 
imless  the  tithes  have  been  compounded  for  or  demised,  in 
which  case  the  amount  of  such  composition  or  the  sum  agreed 
to  be  paid  instead  of  tithes  is  to  be  taken  as  the  dear  valae. 

(0  2  Baltt.  184.  (/)  Dj.  43 ;  Priddle  and  NappUr'* 

(i)  I  Roll.  Abr.  636 ;   1  W.  Jo.      cote,  tup. 
254.  (m)  Moore,  532. 
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iNooBPOABAL  In  tfac  0886  of  hop-gTouiidsy  oiehards,  or  gardens^  tbe  oommis-* 
MSNT8.  sioners  are  directed  by  the  Act  to.  jesdmate  the  value  of  the 
tithes  thereof  according  to  the  average  rate  of  oomposition 
for  the  tithes  of  hops,  fruit,  and  garden  respectively  during 
seven  years  preceding  Christmas  in  tiie  year  1835  within  a 
district  to  be  assigned  in  each  case ;  and  in  the  case  of  cop- 
pice-wood, the  value  of  the  tithes  is  to  be  estimated  accord- 
ing to  the  average  vsdue  of  coppice-wood  of  the  same  kind 
cut  during  the  period  of  seven  years  in  that  and  the  nagh- 
bouring  parishes ;  in  the  case  of  indosures,  barren  lands, 
glebe,  and  lands  of  any  privileged  orders,  the  value  of  the 
tithes  Is  to  be  estimated  according  to  tiie  average  value  of 
lands  of  the  like  description  and  qualify  in  that  and  tixe 
neighbouring  parishes,  estimating  the  same  as  diargeable  to 
all  parliamentary,  parochial,  county  and  otiier  rates  and 
charges  and  assessments,  to  which  tixe  said  tithes  are  liable, 
and  shall  add  the  vsJue  so  estimated  to  the  value  of  the 
other  tithes  of  the  parish  so  ascertained  as  aforesaid.  As 
soon  as  the  commissioners  have  ascertained  the  total  value 
of  all  the  tithes  in  the  parish  tiiey  are  directed  by  sect  50  of 
the  same  Act  to  frame  an  award,  declaring  the  sum  ascer- 
tained to  be  the  amount  of  the  rent-charge  to  be  paid  in  re- 
spect of  the  tithes  of  tiie  parish ;  and  by  sections  33  and  53 
valuers  are  directed  to  be  appointed,  whose  duty  it  is  to  ap- 
portion the  rent-charge  to  be  paid  among  the  several  lands 
of  the  parish* 


VI.  Sbettfng  out  anto  tartsfng  aioag  ©ftjw. 

Old  law.  139.  Every  person  was  bound  before  the  Tithes  Com- 

mutation Acts  to  set  out  the  tithes  of  his  own  land,  but  the 
manner  of  doing  it  was  for  the  most  part  governed  by  the  cus- 
tom of  the  place  (n);  yet  if  the  owner  would  not  cut  his 
crop  before  It  was  spoiled  the  parson  was  without  his 
remedy  (0);  and  tiie  parson,  vicar,  impropriator,  or  farmer 

(»)  HaU  T.  Maekeit,  4  GwUL  1460.  (o)  Godolph.  394. 


SXBMPTIOH8  TBOM  TITHB&  159 

eould  not  come  hnneelf  and  set  out  the  tithes  without  the    ivoobporbai. 

ficenoe  and  consent  of  th^  owner^  and  if  he  did,  he  would        mbnts. 

lender  himself  liable  to  an  action  of  trespass  (jp).    As  this 

part  of  Ibe  law  of  tithes  will  very  shortlj  cease  to  be  in  ope- 

lation,  it  is  not  necessary  to  add  anything  further  on  the 

subject. 


VIL  lExempHons  from  ^Ubn. 

140.  As  a  rule,  one  spiritual  person  does  not  pay  tithes  Bpiritaal  per. 
to  another^  as  if  a  vicar  be  endowed  of  glebe  and  small  tithes  ^^!^[*^  ^ 
he  shall  not  pay  tithes  of  his  glebe  to  the  parson  {q)i  eo,  a 
parson  shall  not  pay  tithe  to  the  vicar  for  his  glebe  (r) ; 
so,  if  a  vicar  be  endowed  of  small  tithes  generaUy,  the  par- 
son shall  not  pay  small  tithes  {s)^  unless  the  endowment  was 
of  tithe  of  glebe  expressly,  according  to  the  maxim,  eccleda 
ecduuB  dedmcu  solvere  lum  &&e^,  but  this  maxim  applies  only 
as  between  rector  and  vicar  of  the  same  church  {t) ;  so, 
the  lesseeof  the  parson  shall  pay  small  tithe  to  the  vicar  (u) ; 
so^  if  the  land  comes  to  the  parsonage  after  the  endow- 
ment (v).  A  spiritual  person  may  prescribe  in  rum  deci- 
mando  (x) ;  so,  his  lessee  (x) ;  so,  the  copyholders  of  a  manor 
may  allege  a  prescription  in  the  bishop,  lord  of  the  manor, 
for  their  dischaige  (y);  so,  a  parson  having  glebe  in  another 
parish  (z). 

K^ularly  no  layman  can  be  discharged  from  the  payment  Laymen  never 
of  tithes;  but  to  this  rule  there  are  several  exceptions,  and  ^^^  **  ' 
lajmen  have  been  discharged  four  several  ways — as  Ist  Exceptions. 

0^)  Degge,  p.  2,  e.  14.  («)  BleHeo*»  etuej  iup. 

(q)  BUneo  t.  Martton,  Cro.  EL  (v)  Moor,  910. 

479.  («-)  Wriffkt  t.  Wriffki,  Cro.  El. 

(r)  Moor,  475.  475. 

(•)  Bimuo'9  eoft,  Cro.  El.  578.  (y)  Croueh  t.  I^er,    Cro.  El. 

(0  Wardm  amd  Camomi  ▼.  Dean  784. 
4/  8t.  PauVi,  2  unit.  Ezflheq.  1 ;  (z)  RoU.  Abr.  653,  L  30. 

S.C.,4Prioe,  65. 
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iNcoRPomsAL  By  the  Pope's  bull  (a);   2.  By  prescription;  3.  By  oom- 
MBNTs.  *     position  real ;  and  4.  By  Act  of  Pariiament. 

Prescription.  Prescription  is  of  two  kinds,  namely^  prescription  in  turn 

modo  decimandig  which  is  a  total  discharge,  and  prescription 
de  modo  decimandif  which  is  a  partial  dischai^  The  queen 
by  her  prerogative  may  prescribe  in  non  modo  decimandi,  for 
she  is  mixta  persona  {b) ;  but  witiiout  a  particular  prescrip- 
tion she  will  not  be  discharged  from  titiies  for  the  ancient 
demesnes  of  the  Crown  (c) ;  so,  if  she  aliens  the  land  the 
prescription  is  destroyed  (c) ;  so,  a  man  may  prescribe  that 
by  the  custom  of  the  country  no  tithes  are  paid  for  the  milk 
.  of  ewes  (d) ;  but  it  is  said  in  the  books  that  a  layman  may 
prescribe  de  modo  decimandiy  but  not  m  non  modo  decimandi, 
because  without  special  matter  shewn  it  shall  not  be  in- 
tended that  he  has  any  lawful  discharge  {e) ;  so,  a  man  may 
prescribe  to  be  discharged  from  the  payment  of  titiies  be- 
cause that  a  modtu  has  been  paid  time  whereof  &c.  in  lieu 
of  tiie  same  titiie,  and  such  modtu  may  commence  upon  a 

Real  oompofi.    ^^^  composition  (/)•     A  real  composition  was  when  land 

**""•  was  given  by  a  man  to  a  parson  witii  consent  of  the 

patron  and  ordinary,  that  he  might  be  discharged  of  all 
his  tithes,  and  a  modiu  was  paid  in  lieu  of  them  (ff),  and 
tiiis  discharge  went  with  the  land  into  whatever  hands  it 
came  (A). 

By  Act  of  Parliament  lands  in  the  hands  of  all  religious 
bodies  were  discharged  by  their  order  from  tiie  payment  of 
titiies,  and  all  the  lands  which  belonged  to  such  orders  at 
the  time  of  the  dissolution  were  by  force  of  the  statutes  in 
the  reign  of  Hen.  8  declared  exempt  from  tithes,  whether 
in  the  hands  of  the  King  or  his  patentees;  but  it  has  been 
held  that  a  tenant  for  life  or  years  is  not  within  the  statute 
for  discharging  titiies  heretofore  part  of  the  possessions  of  a 

(a)  2  Inat.  653.  («)  Peire  ▼.  Bleneoe,  3  Anslr.  945. 

(b)  Moor,  486  ;  W.  Jo.  387.  (/)  W.  Jo.  369 ;  Moor,  539. 

(c)  Ckm^toH  T. ,  Hard.  315.  (^)  W.  Jo.  369. 

(<I)  1  RoU.  654, 1. 15.  (A)  Cro.  Car.  423. 
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Cistertian  abbey^  and  a  tenant  in  tail  having  the  inherit-   ikoobpoebaz. 
ance  is  discharged  only  while  the  lands  are  in  his  own        ments. 
manurance  (t). 

This  general  view  of  the  law  of  tithes  will,  it  is  presumed, 
suffice  to  connect  the  old  and  new  law^  as  no  questions  can 
be  raised  on  the  subject  of  exemptions  when  the  Tithes 
Commutation  Acts  come  into  full  operation,  provision  being 
made  by  the  Act  for  settling  all  matters  of  dispute  pre- 
viously.    See  further,  infta^  §  141  el  seq. 


ym.  lato  of  ^itj^es  anli  lftent*t|iarses  ttnlrer  tjfte  Q^ft^ts 
(EDommtttation  Stts. 

141.  The  Tithes  Commutation  Acts  are  four  in  niunber,  object  of  Uie 
namely,  the  6  &  7  W.  4,  c.  71,  the  General  Act;  7  W.  4  ^*'*'- 
&  1  V.  c  69,  an  amendment  of  the  same ;  1  &  2  Y.  c.  64, 
for  facilitaling  the  merger  of  r^t-chaiges ;  and  the  2  & 
3  y.  c.  32,  another  amendment  of  the  General  Act.     (See 
Dig.  P.  I.  tit.  Tithes).   These  statutes  are  to  be  considered  Commuution 
as  one  enactment,  the  object  of  which  is  to  substitute  a  com-  J^^/!^.* 
rent,  payable  in  money,  and  permanent  in  quantity,  though 
fluctuating  in  value,  for  all  tithes,  the  same  to  be  payable  in 
the  nature  of  a  rent-charge  issuing  out  of  the  land  charged 
therewith,  by  two  equal  half-yearly  payments  on  the  1st 
July  and  1st  January  in  every  year. 

The  law  of  tithes  and  rent-charges  under  and  since  these 
statutes  respect,  1.  The  apportionment  of  the  rent-charge ; 
2.  The  recovery  of  the  rent-charge ;  3.  The  rateability  of 
the  rent-charge ;  4.  Merger  of  the  rent-charge ;  5.  Other 
incidents  to  the  rent-charge;  6.  Extent  of  the  Tithes  Com- 
mutation Acts  as  to  rent-charges. 

(t)  WUttm  Y.  Bedmtm,  Hard.  174 ;  Archhp.  qf  Canterbufy't  ease,  2  Co.  46. 
VOL.  I.  M 
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INCORPORBAL 
HERXDITA- 


1.  Appartianment  of  the  Rent'cfiarffe. 


Apportionment       142.  The  apportionment  of  the  rent-chaige  under  these 
mrespec  o     e  ^^^  .^  ^^ ^^^  kinds,  namely,  that  which  respects  the  land, 
and  that  which  respects  the  person  entitled  to  the  rent- 
charge. 

As  to  the  first  of  these  apportionments:  the  6  &  7  W.  4, 
c.  71,  s.  33,  directs  that  the  total  sum  to  be  paid  by  way  of 
rent-charge  instead  of  tithes,  shall  be  apportioned  amongst 
the  several  lands  in  the  parish,  having  regard  to  the  aver- 
age titheable  produce  and  productive  quality  of  the  lands, 
so  that  in  each  case  the  several  lands  shall  have  the  full 
benefit  of  every  modus  and  composition  real,  prescriptive 
and  customary  payment,  and  of  every  exemption  from,  or 
non-liability  to  tithes  relating  to  the  said  lands  respectively, 
and  having  regard  to  the  several  tithes  to  which  the  said 
lands  are  severally  liable.  By  sect.  58  the  rent-charge  in- 
tended to  be  charged  upon  any  lands  may,  before  the  con- 
firmation of  the  apportionment,  at  the  request  of  the  owner 
thereof,  be  specially  apportioned  upon  particular  lands,  in 
such  manner  and  proportion  as  he,  with  the  consent  of  the 
person  entitled  to  the  rent-charge,  may  direct;  and  by  sect. 
72,  the  Commissioners  of  the  Land-tax  are  empowered,  with 
the  consent  of  two  justices  and  at  the  request  of  the  land- 
owners, to  alter  the  apportionment.  By  sect  55,  a  draught 
of  every  apportionment  is  to  be  made,  which  is  to  state  the 
name  or  description  and  the  true  or  estimated  quantity  in 
statute  measure  of  the  several  lands  to  be  comprised  in  the 
apportionment,  and  to  set  forth  tiie  names  and  description 
of  the  proprietors  and  occupiers,  and  whether  the  lands  are 
cultivated  as  arable,  meadow,  or  pasture  land,  or  as  wood- 
land, common  land,  or  howsoever  otherwise,  and  to  refer,  by 
a  number  set  against  the  description  of  such  lands,  to  a 
map  or  plan ;  and  such  draught  shall  also  state  the  amount 
charged  upon  the  said  several  lands,  and  to  whom  and  in 
what  right  the  same  shall  be  respectively  payable. 
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143.  By  the  4  &  5  W.  4,  c  22,  s.  2,  it  is  provided,  that   incorforbal 
all  lent-chaTges,  moduses,  compoeitions,  &c  Bhall  be  appor-       mbnts. 
tioned  in  sadi  manner  on  the  death  of  any  person  interested  Apportionment 
therein,  and  the  executors  and  administrators  of  such  per-  thepenonenti. 
son  shall  be  entitled  to  a  proportion  of  such  rents,  &c.  ao-  ^^5,—, 
cording  to  the  time  which  has  elapsed  since  the  last  periodi- 
cal payment  up  to  the  day  of  the  death;  and  as  by  sect.  86  of 
the  6  &  7  W.  4y  c.  71,  the  provisions  of  that  Act  are  made 
to  extend  to  all  rent-charges  under  this  Tithes  Conunuta- 
tion  Act,  it  follows,  that  if  the  interest  of  the  owner  of  the 
rent-charge  should  cease  before  the  Ist  January  or  1st  July, 
(the  appointed  times  of  payment),  such  owner  or  his  repre- 
sentative will  be  entitled  to  a  proportional  part  of  the  rent- 
charge  for  the  time  which  may  have  elapsed  from  the  last 
day  of  payment  to  the  time  of  his  interest  determining. 


2.  Recovery  of  the  Jtent-charffe. 

144.  At  the  common  law  there  was  no  distress  for  tithes.  Distress  for 
but  the  7  &  8  W.  3,  c.  34;  1  G.  1,  st.  2,  c  6;  53G.  3,  c  ^*^* 
127,  s.  6 ;  6  &  6  W.  4,  c  74,  give  summary  powers  to  jus- 
tices to  enforce  the  payment  of  tithes  against  Quakers. 
By  the  6  &  7  W.  4,  c  71,  ss.  81,  82,  the  mode  of  recover- 
ing the  rent-charge  in  arrear  is  by  distraining  for  it  in  the 
same  manner  as  a  landlord  recova!^  rent  in  arrear.  Such 
power  is  given  to  the  owner  at  the  expiration  of  twenty-one 
days  after  any  half-yearly  day  of  payment,  but  not  more 
than  two  years'  arrears  shall  at  any  time  be  recoverable  by 
distress;  by  which  provision  the  law  is  so  far  altered  that 
where,  by  an  Indosure  Act,  a  corn-rent  was  made  payable 
in  lieu  of  tithes,  the  landlord  was  held  liable  to  the  payment 
of  the  same  during  all  the  time  that  he  was  legally  in  pos- 
session of  tiie  lands  (A).  As  a  further  remedy  for  the  reco- 
very of  arrears,  after  forty  days,  possession  of  the  land  may 
be  given  to  the  owner  of  the  rent-charge  until  the  arrears 

(it)  Neufling  ▼.  Peane,  1  B«&  C.  437 ;  S.  C,  3  E.  &  Y.  1094. 

m2 
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iKcoKPOBEAL  aiid  oosts  81*6  satisficd.  The  remedy  of  distress  is  also  ex- 
MBNT8.  *  tended  to  Quakers^  whose  goods  may  be  distrained  where- 
ever  found,  whether  on  the  premises  or  elsewhere;  but  the 
Act  directs,  that,  in  all  cases  of  distress  upon  the  goods  of 
such  persons,  they  may  be  sold  without  the  necesdty,  as  in 
the  case  of  other  persons,  of  their  being  impounded  for  the 
five  days. 

3.  Rateability  of  Rent-^harffes* 

145.  By  sect.  69  of  6  &  7  W.  4,  c  71,  every  rent^chaige 
payable  in  lieu  of  tithes  is  liable  to  the  same  rates  as  tithes 
have  been;  and  as  to  what  rates  and  taxes  tithes  were 
liable  to,  see  further,  ante^  §  134. 

4.  Merger  of  Rent-charge. 

When  applies-  146.  The  power  of  merging  rent-charges,  payable  in  lieu 
to^the  tith«!"^  ^^  tithes,  is  altogether  new,  and  applies  of  course  only  to 
impropriate  tithes ;  by  sect  71  of  6  &  7  W.  4,  c  71,  tenants 
in  fecHsimple  or  fee-tail,  who  are  possessed  of  both  the 
land  and  the  tithes  or  of  any  rent-charge  in  lieu  of  tithes, 
are  enabled  by  any  deed  or  declaration  under  their  hands  or 
seals,  to  be  made  in  such  form  as  the  Tithe  Commissioners 
approve  of,  to  release,  asmgn,  or  otherwise  dispose  of  the 
renlr-charge,  so  that  the  same  may  be  absolutely  merged  and 
extinguished  in  the  freehold  and  inheritance  of  the  land  on 
which  the  same  has  been  charged.  This  power  was  ex- 
tended by  the  1  &  2  Y.  c.  64  to  all  persons  having  powers 
of  appointment  over  the  fee-simple  of  tithes  or  rent-charge, 
and  also  to  tenants  for  life,  in  cases  where  the  tithes  or 
rentK^harge  and  the  lands  are  settled  to  the  same  uses,  and 
to  copyhold  as  well  as  freehold. 

By  sect.  1  of  2  &  3  V.  c.  62,  it  is  provided^  that  on  the 
merger  of  tithes  or  rent-charge  tixe  lands  in  which  such 
merger  takes  effect  shall  be  subject  to  any  charge,  incum- 
brance, or  liability  which  lawfidly  existed  on  such  tithes  or 
renfrcharge.   Among  the  charges  to  which  tithes  were  liable 
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may  be  reckoned  the  liability  to  the  repairs  of  the  chancel^    ivcorpobbal 
stipends  of  ministers,  fee-farm  rents,  and  the  like ;  and  by        mknts.  * 


sect.  2  of  this  last  Act  no  deed  or  declaration  for  the  merger 
of  tithes  shall  be  chargeable  with  stamp  duty.  By  sect  7  of 
2  &  3  y.  c  62,  tithes  or  rent*charge  of  glebe  land  may  be 
merged. 

5.  Incidents  to  Tithes  and  Rent-charges. 

147.  By  sect  71  of  6  &  7  W.  4,  c  71,  rent-charges  are  Rent-charges 
made  subject  to  the  same  incumbrances  and  incidents  as  titiies  Bame  inddents 
were  before  this  Act,  and  persons  are  to  have  the  same  re-  ■■  *****•' 
medies  for  recovering  the  same  as  if  their  right  had  accrued 
after  tixe  commutation;  but  it  is  provided  that  notiiing  in  the 
Act  should  give  validity  to  any  mortgage  or  other  incum- 
brance which  before  the  passing  of  the  Act  was  invalid  or 
could  not  be  enforced.     The  mortgages  and  incumbrances 
here  referred  particularly  to  are  the  chargings  upon  bene- 
fices prohibited  by  13  EL  c.  20.    See  Dig.  P.  i.  n.  tit  Be- 
nefice. 

By  the  same  section  it  is  provided  that  every  estate  for 
life  or  other  greater  estate  shall  be  taken  to  be  an  estate  of 
freehold,  and  every  estate  in  such  rent-charge  shall  be  sub- 
ject to  the  same  liabilities  and  incidents  as  the  like  estate  in 
the  tithes  commuted  for  such  rent-charge ;  and  where  any 
lands  were  exempted  £rom  titiie  while  in  the  occupation  of 
die  owner  thereof  by  reason  of  being  glebe,  or  of  having 
been  heretofore  parcel  of  the  possessions  of  any  privileged 
order,  tiie  same  lands  shall  be  in  like  manner  exempted 
from  tiie  payment  of  the  rent-charge  apportioned  on  them 
whilst  in  the  occupation  of  the  owner  thereof;  and  where 
by  any  Act  of  Parliament  as  in  the  case  of  redeeming  tiie 
land-tax,  (see  Dig.  P.  i.  tit  Land-tax),  and  mortgaging 
benefices  tmder  17  6.  3,  c  53,  (see  Dig.  P.  i.  u.  tit  Bene- 
fices) any  tithes  are  autiiorized  to  be  sold  or  otherwise,  the 
rent-charges  for  which  they  are  commuted  are  to  be  in  like 
manner  sold  or  otherwise. 
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UrOOBPOBBAI. 

HBRBDITA- 

MBNTS. 


Commutation 
of  land  for 
tithes. 


Commatatioii 
of  personal 
tithes. 


Tithes  in  Lon- 
don. 


6.  Extent  of  tite  TWies  Commntatian  Acts  as  to  Retd-^iluayes* 

148.  By  the  6  &  7  W.  4,  c  71,  as.  26,  27,  28,  pioyinons 
are  made  for  giving  land  in  lieu  of  titfaee  to  ecdefliastical  per- 
sons, but  not  to  lay  impropriators.  Not  more  than  twenty 
acres  of  land  may  be  so  ^ven  in  exchange,  and  the  same  is 
to  be  effected  by  an  agreement  which  is  to  operate  as  a 
conTeyance,  and  the  lands  so  given  in  exchange  are  'to  be 
subject  to  the  same  uses  and  trusts  as  the  tithes  were  sub- 
jeet  ta  By  this  Act  land  in  lieu  of  tithes  oonld  not  be 
^ven  after  the  confirmation  of  the  apportionment,  but  by 
the  2  &  3  y.  c  62  such  exchanges  may  be  made  at  any 
time  while  the  commission  lasts. 

Easter  offerings,  mortuaries,  surplice  fees,  tithes  of  fish 
or  of  fishing,  and  all  personal  tithes  other  than  the  tithes  of 
mills  or  mineral  tithes,  are  excluded  from  the  operation  of 
the  6  &  7  W.  4,  c  71,  unless  by  some  special  provimon  to 
be  inserted  in  any  parochial  agreement;  but  the  2  &  3  Y. 
c  62,  &  6,  empowers  land'K>wnefB  and  tithe^mners  befere 
the  confirmation  of  any  apportionment,  after  a  oompulsory 
award,  to  enter  into  an  agreement  for  the  commutation  of 
such  Easter  (brings,  &c. 

Tithes  in  London,  which  are  regulated  first  by  an  ancient 
constitution  of  the  church  and  afterwards  by  the  22  &  23 
Car.  2,  c.  15,  are  excepted  from  all  other  Acts  on  the  sub« 
jeot  of  titiiies.  See  further  Bum's  E.  L.,  Phillimore's  ed., 
tit.  TUhes;  Bosanquet's  Tithes  Commutation  Act;  Shet- 
fotd  on  the  Tithes  Commutation  Acts. 
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INCORPOREAL 

HERKDITA- 

MBNT8. 


SECTION  IV. 

KENT. 

$  149.  The  word  ^'rent^'  signifies  properly  a  return^  and  Definidon. 
may  be  defined  a  return  in  acknowledgment  given  for  the 
possession  of  some  corporeal  hereditament,  or  in  other  words 
'*  an  annual  return  made  by  the  tenant  in  labour^  money,  or 
proyisionsy  as  a  retribution  for  the  land  enjoyed"  (Q.  The  sub- 
ject of  rent  may  be  oonsidered  under  the  following  heads: — 

1.  The  nature  and  different  kinds  of  rent; 

2.  Creation  and  reservation  of  rent ; 

3.  What  estates  may  be  had  in  a  rent ; 

4.  Payment  of  rent; 

5.  Extinguishment  and  suspension  of  rent ; 

6.  Apportionment  of  rent; 

7.  Beeovery  of  rent. 


I.  ISatnxt  of  Bent  anb  it»  tiittmnt  Bfnta. 


i  IM).  Need  noi  be  Momep. 

Mfut  be  enmething  certain. 
Mutt  not  be  Parcel  qf  the 

ProJUe. 
Nor  a  Svm  m  groee, 

151.  D^erent  Kinds  cf  Rent. 
Rent'eervice. 

152.  lUnt'Ckarpe. 

What  ffood  ae  a  Bent-charge. 


5  1^3.  Bent-eeci. 

154.  Other  Rente: 

Rack-rent. 
Rente  qf  Aeehe. 
Chirf  Rente. 
Quit-rente. 
Viecontiel  Rente. 

155.  Fmee. 

Nomine  Pcma,  or  Penal  Rent. 


150.  Although  a  rent  must  be  a  return  of  profit,  yet  it  Need  not  be 

need  not  be  a  sum  of  money,  as  it  usually  is,  for  it  may  be 

in  hawks,  capons,  com,  or  other  profit  lying  in  render  {m) ; 

or  it  may  be  in  an  office,   or  attendance  (m).     It  must  Mast  be  some* 

thing  certain. 


(0  Gilb.  on  Rents,  9. 


(mj  1  Inst.  142. 
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iNcoRPOBBAL  however  be  a  something  certain^  and  therefore  where  a  man 

HBBBDITA-  ,.,  ,.  ai  /./•  m 

MBNTs.       demised  rendenng  rent  "  after  the  rate  of  £    per  ann,, 
this  was  held  void  because  it  did  not  appear  what  rent 
should  be  paid  in  certain  (n).    But  if  it  can  be  reduced  to 
a  certainty  it  will  be  suflSicient  (o). 
Most  not  be  S05  a  rent  must  not  be  parcel  of  the  annual  profits  them- 

^^ts.  ^  selves,  as  the  vesture  or  herbage  of  the  land  or  the  like  (p); 
and  where  it  is  a  corn-rent,  as  in  the  case  of  hospital  leases, 
and  the  reddendum  is  ^^so  many  quarters  of  com,"  it  will  be 
understood  to  mean  l^al  quarters,  reckoning  the  bushel  at 
eight  gallons  (q). 
Nor  a  smn  in  So,  where  a  sum  of  money  is  made  payable  for  goodwill 
over  and  above  the  rent,  this  additional  sum,  though  pay- 
able annually,  was  not  to  be  considered  as  rent,  only  as 
a  sum  in  gross  (r);  so,  if  A.  enfeoff  B.  upon  condition  that 
B.  and  his  heirs  shall  render  to  C.  and  his  heirs  a  yearly 
rent  of  10«.,  and  if  he  fail  of  payment^  it  shall  be  lawful  for 
A.  and  his  heirs  to  re-enter,  this  is  not  in  nature  of  any  sort 
of  rent,  but  a  sum  in  grosef,  which  tiie  feoffee  is  obliged  to 
pay,  to  prevent  the  re-entry  of  the  feoffor,  for  at  common 
law  it  could  not  be  good  as  a  rentpservice,  because  nothing 
passed  from  C.  for  which  a  retribution  ought  to  be  made  {s); 
so,  where  a  sum  is  agreed  to  be  paid  annually  it  will  not  be 
deemed  rent,  so  as  to  subject  the  party  to  distress,  where 
the  relation  of  landlord  and  tenant  does  not  exist  (t);  but 
when  it  appears  to  be  the  intention  of  the  parties,  money 
will  be  deemed  to  be  rent,  which  is  agreed  to  be  paid  upon 
a  lease,  although  the  relation  of  landlord  and  tenant  have 
not  actually  commenced  (u). 


(n)  Park€  t.  Harrit,  1  Salk.  262 ;  («)  Litt.,  8.  345. 

S.  Cm  4  Mod.  79.  (0  Oaiet  r.   JMih,    Hob.    130. 

(0)  Litt.,  8.  136 ;  1  Inst.  96.  a. ;  See  also  Hohy  ▼.  Roebuck,  7  Taimt. 

142.  a.  157;  S.  C,  2  Manh.  433;  Donei- 

(p)  1  Inst.  142.  a.  lam  ▼.  Mead,  3  B.  &  Ad.  899;  Zomu 

{q)  Si,  Crou  (Maeter,    tfe.)   r.  ft«r/ ▼.  JVorm,  2  M.  &  W.  333. 

Howard,  6  T.  R.  338.  («)  London  {dtp)  v.  Dias,  Woodf. 

(r)  Smiih  ▼.  Ma^Uback,  1  T.  R.  L.  and  T.  275,  4th  ed. 
441. 
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151.  At  common  law  there  were  three  kinds  of  rent,    ikco&poual 
namely,  rent-service,  rent-charge,  and  rent-seek.  "™nt«.^" 

Bent-service  is  said  to  be  where  the  tenant  holds  his  Different  kindT 
land  by  fealty  and  certain  rent  (ar),  and  this  is  properly  ^f  rent, 
what  is  now  understood  by  the  word  ''rent.''  It  was  form- 
erly so  called  because  the  return  consisted  in  some  corporal 
service,  as  ploughing  the  lord's  land.  To  this  kind  of  rent 
distress  is  inseparably  incident,  and  for  that  reason  it  is  ab- 
solutely necessary  that  the  rent  should  be  certain,  otherwise 
the  lessor  cannot  distrain  (y) ;  but  if  a  man  make  a  lease  for 
life,  or  gift  in  tail,  he  must  save  the  reversion  to  himself,  or 
he  will  not  have  the  remedy  by  distress  (z),  unless  there  be 
a  clause  in  the  deed  reserving  a  power  of  distress ;  in  that 
case  it  will  be  a  rent-charge,  because  the  land  is  chaiged 
with  such  distress  by  force  of  the  writing  only,  and  not  of 
common  right  (a). 

152.  A  rent-charge  is  any  rent  granted  out  of  lands  by  deed  Rent-duurge. 
with  a  clause  of  distress,  whence  it  derives  its  name,  because 

the  land  is  charged  with  distress  by  the  express  provision  of 
the  parties,  which  it  would  not  otherwise  be.  In  this  man- 
ner a  man  may  make  over  to  another  the  whole  of  his  es- 
tate, with  a  certain  rent  payable  thereout ;  and  although  he 
reserve  to  himself  no  reversion,  he  may  yet  retain  his  remedy 
by  distress  (b).  So,  if  a  man  makes  a  feoffinent  in  fee  by 
deed-poll  reserving  rent,  and  provides  that  if  the  rent  be 
behind  it  shall  be  lawAil  for  him  to  distnun,  this  will  be 
a  rent-charge,  the  words  amotmting  to  a  grant  from  the 
feoffee  (c) ;  for  a  reservation  in  a  deed-poll  is  good,  because  What  good  as 
whoever  claims  any  estate  under  a  deed  must  take  it  on  the  ^  "^ '  ^^' 
terms  expressed  in  the  grant  ((2);  so,  if  a  man  seised  of  lands 
in  fee  bind  his  goods  and  lands  to  the  payment  of  a  yearly 

(«)  Litt.,  t.  213.  (b)  lb.;  2  Comm.  42. 

(y)  Id.,  s.  136.  (e)  Plowd.  134. 

(x)  lb. ;  WaUal  ▼.  Heath,  Cro.         (<Q  1  Inst  143.  b. ;  2  RoU.  Abr. 

El.  656.  449.  ' 
{«)  Litt.,  i.  217. 
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TNcoKPoaKAL   Sum  to  A.,  thii  is  a  good  rent-charge  with  power  to  distram, 
1CBNT8. "     although  there  be  no  express  words  of  oharge»  nor  to  dis- 


train («)i 

So,  a  rent  granted  by  parol  by  one  oo-pajrcener  to  another 
for  equality  of  partition  was  good  as  a  rent-chaigey  and  she 
might  distrain  for  the  mme,  because  oo-parceners  are  in  by 
desoenty  and  are  compellable  to  make  partition^  and  there- 
fixre  such  a  rent,  though  made  without  deed>  would  before 
the  7  &  8  y.  a  76  (/)  not  have  been  construed  a  rent- 
seek^  so  as  to  deprive  the  party  of  her  remedy  by  distress  (f) ; 
and  for  the  same  reason  where  a  rent  was  granted  to  a 
widow  without  deed  out  of  the  land  whereof  she  was  dow- 
able^  she  mighty  nevertheless,  diatrain  fbr  the  same  (jn).  A 
rent-charge  may  now  be  created  either  by  grant  or  by  the 
Statute  of  Uses,  and  the  statute  has  been  construed  to  ex- 
tend to  all  rents  that  might  hereafter  be  granted  to  the  use 
of  any  one  (A). 


Rent-aeck  and 
other  rente. 


153.  A  rent-seek  was  properly  a  rent  reserved  by  deed 
without  any  clause  of  distress,  and  it  was  so  called  because 
it  was  primd  facie  barren  or  unprofitable  to  the  grantee;,  as^ 
until  seisin  had«  he  had  no  remedy  for  it(2);  but  this  dis- 
tinction is  now  done  away  by  the  4  G.  2,  c  238,  which  gives 
the  same  remedy  for  rent-«eck  as  for  other  rents. 


Other  rents.  154.  To  the  above  may  be  added  some  particular  kinds 

of  r^its,  as  fee-farm  rents,  racknrenti,  rents  of  assize  or  chief 

Fee-farm  rent,  rents,  quit-rents,  and  viseontiel  rents.  A  fee-farm  rent  is  a 
rent-charge  [or  It  is  said  that  it  might  be  a  rent-seek  (A)] 
issuing  out  of  an  estate  in  fee,  which  it  is  said  must  be  of  at 
least  one-fourth  of  the  value  of  the  land  (2).   After  the  Sta- 


(«)  1  Inst.  147.  a. 

(/)  See  Free.  Conr.,  Append.  No. 
XTiii. 
.    (ff)  I  Inst.  169.  a. 

(A)  Bacon  on  Uses,  43  i  Rheit  ▼. 
Godton,  W.  Jo.  179. 


(0  Litt.,  8.  218  ;  1  Inst  153. 

(k)  2  Dougl.  605. 

(0  Bract.  86  ;  Britt.  164  b;  F.N. 
B.  86  ;  I  Inst.  144.  a. ;  and  see  also 
Haig.  Ck>.  Litt.,  144.  a.,  n.  (5). 
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tute  of  Qma  Empioree,  grmting  in  f^e-farm,  except  bj  tibo  ikcokfoebax. 
king,  beoame  impracticable,  but  it  is  possible  to  icserve  a       mbnts. 
rent  in  fee  which  may  be  good  as  a  rent-charge  (m). 

A  rack-rent  is  only  a  rent  of  the  full  value  of  the  tene-  lUck-rent 
menty  or  nearly  so  (n). 

Bents  of  asrize  are  the  established  rents  of  the  freeholders  Rente  of  assise, 
and  copyholders  of  a  manor;  they  are  termed  chief  rents  Chief raate. 
whea  payable  by  the  freeholders,  and  quit-rents  when  pay-  Qoit-rente. 
able  by  either  freeholders  or  copyholders,  so  called  because 
the  tenant  thereby  goes  quit  and  free  of  all  other  ser- 
vices {o).    Payment  of  a  rent  to  the'  lord  of  a  manor  for 
a  series  of  years  is  evidence  only  of  a  title  to  the  rent, 
but  not  to  the  land  in  respect  of  which  the  rent  is  paid  (p) ; 
the  presumption,  however,  is  that  such  rent  is  a  quit- 
rent  (p). 

Viscontiel  rents  are  such  as  were  formerly  received  by  Tuoontidl 
the  sheriff  before  the  3  &  4  W.  4,  o.  99,  which  relieves  him  "^ 
from  accounting  for  such  rents.     (See  Dig.  P.  i.  tit.  Ac- 
counts).  All  these  rents  are  continued,  with  other  manorial 
lights,  by  the  12  C.  2,  c  24,  s.  5,  which  abolishes  military 
tenures. 

155.  There  is  also  another  kind  of  rent  which  is  some-  Fines, 
times  called  forehand  rent,  or  foregifl,  but  more  usually  a 
fine,  whictk  is  a  premium  given  by  the  tenant  at  the  time  of 
taking  the  lease,  as  on  the  renewal  of  leases  by  ecclesiastical 
corporations,  which  is  considered  in  the  nature  of  an  im- 
proved rent  (;). 

Sometimes  a  covenant  is  inserted  in  leases,  that  the  lessee  Nomine  pana, 
shall  forfeit  a  certain  sum  on  non-payment  of  rent*  or  ^''P**^'^** 
on  doing  certain  things,  as  ploughing  up  ancient  meadow 

(«)  H«rg.  Co.  Litt.,  9t$p.     See         (p)  Doei.JoiUu9n,Qow,l7X 
also  Bradbury  r.  Wrigki,  2  Dongl.  (y)  ^wlrUh Society J,Needham,\ 

M2.  T.  R.  486;  Wynne  v.  Bampton,  3  Atk. 

(«)  2  Comm.  42.  473 .  Souihali  r.  Leadbetter,  3  T. 

(o)  1   Inst.    144.   a.)    Gilb.   on  B.461r462. 
Rente,  3S. 
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iNcoAPORSAL    aod  thc  like.    This  is  called  a  nomine  pceruB,  or  a  penal  lent, 
and  bei 

heir(r). 


MBNTs.        and  being  incident  to  the  rent  is  said  to  descend  to  the 


n.  (EDteation  anb  XUsetbatfon  of  ifUnt 

1.  By  what  Wards  and  in  what  Manner  Bent  may  be  reserved, 
$  157.  Mode  qf  re»ermng  a  Rent'  I    $  158.  Several  Renla  reeerved  m  fke 
eenriee.  I  »ame  Deed, 

159.  Reeervaiion  of  a  Rent'Charge. 

2.   To  whom  the  Beservatian  may  he  made, 

160.  To  the  Feqfott  ^e.  i      l^.  Particular  Reeervatione, 

161.  To  the  Leeeor  himeeff.  I      165.  Between  Jotnt-tenante, 

162.  General  Retervaiion.  \  To  Husband  and  Wjfe. 

3.   Upon  what  Conveyances  Bent  may  be  reserved. 


166.  On  Cowoeyaneee  generaUy. 
Not  where  no  Betate  paesee. 
Where  an  Estate  is  confirmed. 

167.  On  a  Bargain  and  Sale. 

168.  Distinction  between  a  Lease 

and  a  Feqfment. 


169.  Rent  not  to  be  reserved,  when. 
Conveyance  that  enures   by 

way  of  Bxttnguishmeni. 
Feoffment. 

Affreemenifor  a  Lease. 
Fines. 


4.  Upon  what  Things  Bent  may  he  reserved,  or  out  of  what  it 
may  issue. 


170.  General  Rule. 

172.  Tithes. 

Rent  may  issue  out  qf  corpO' 

Not  to  issue  out  qfa  Hundred. 

real  TTkings. 

Not  out  qf  Rent. 

Not  out  ^a  Term  for  Yetars. 

Hereditaments. 

173.  Bxceptions. 

Commons. 

174.  The  Crown. 

5.  BeservatUms  upon  Leases  made  under  Powers. 

in.  Amount  qf  Rent. 

W.  Time  qf  Payment. 

n^.  Mode  qf  Reservation. 

Bntire  or  disHnct. 

Ill,  Rent  must  be  certain. 

DWiflon  of  the       §  156.  Under  this  head  may  be  considered— 1.  By  what 
■**"'^'  words  and  in  what  manner  a  rent  may  be  created  or  re- 

(r)  1  Inst.  162.  But  tee  7!lcNfi  v.  Chomley,  Cro.  El.  383;  Egerton  y.  She^fe^ 
2  Latw.  1151. 
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served;   2.  To  whom  the  reservation  may  be  made;  3.   imoorpoabal 
Upon  what  conveyances  rent  may  be  made ;  4.  Upon  what        umvn. ' 


things  reservation  may  be  made,  or  out  of  what  rent  may 
issue;  5.  Beservations  in  leases  made  under  powers. 

1.  By  what  Wards  and  in  what  Manner  a  Rentmay  hecreated 
or  reserved. 

157.  The  creation  or  reservation  of  rent  may  be  con- 
sidered^ respects  a  rentnservice  or  a  rent-charge. 

A  rent^service,  being  something  in  retribution  for  tiie  Mode  of  re- 
land  demised,  must  be  reserved  by  such  words  as  imply  a  SJiSf.*  ""'" 
return  of  something  which  was  not  in  the  grantor  before, 
in  lieu  of  the  land  ^ven,  and  therefore  is  properly  reserved 
by  the  words  reservandOf  reddendo^  &c  («);  so,  the  words 
in  a  demise  '*  provided  the  lessee  shall  pay ''  are  a  good  re- 
servation (^);  so,  if  lands  be  leased  to  A.,  and  he  covenant 
and  grant  to  render  and  pay  for  the  said  lands  every  year 
during  the  said  term  £10,  this  amounts  to  a  reservation  (u) ; 
so,  if  a  man,  in  consideration  of  rent  afler  mentioned,  lets, 
and  the  lessee  covenants  to  pay  so  much  rent,  without  any 
reddendum,  it  will  be  a  good  reservation  (x). 

But  if  a  lease  be  made  ^'excepting"  so  much  rent,  this 
will  not  be  a  good  reservation,  because  this  word  implies  a 
reservation  to  the  lessor  of  something  then  in  his  possession, 
and  which  would  otiierwise  pass  by  the  lease  (y);  so,  if  a 
man  makes  a  lease  ''saving"  20s.  rent,  this  is  not  a  good  re- 
servation, because  there  can  be  no  saving  of  anything  not 
in  being(;2r). 

158.  Where  several  rents  are  reserved  in  the  same  deed  Sorenl  renti 

menred  in  the 

there  is  this  difference,  that  where  the  rent  is  reserved  wmedeed. 

(«)  Plowd.  142;    1   Inst  47.  a.;  14;  Palm.  20;  Cro.  Jac.  34,  42, &e.; 

Gflb.  on  Bents,  30.  RoU.  Rep.  80 ;  2  Bokt.  281. 

(0  Harrmgttm  t.  fTtM,  Cro.  El.  (*)  Moor,  459;  2  RoU.  Abr.  449, 

486 ;  S.  C,  Moor,  459.  1.  35,  40. 

(«}  Plowd.  31 ;   Hob.  35 ;  Drakt  (y)  Perk.,  ■.  639. 

Y.  Munday,  Cro.  Car.  207;  S.  C,  W.  (j)  2  RoU.  Abr.  449. 
Jo.  231.    See  alao  Moor,  861;  Noy, 
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iNcoKPORSAL  entire  in  the  reddendum^  there  though  the  rent  be  after  ap- 
MBNT8.  portioned  to  the  seyeral  parcels  leaBed,  yet  the  reservation 
shall  be  taken  as  one  and  entire,  but  it  is  otherwise  where 
the  rent  is  not  reserved  entire^  for  then  the  rent  is  several 
and  apportioned  to  the  several  things  demised  (a);  and  as 
there  may  be  several  reservaticMis  in  the  same  lease  by  the 
words  of  the  parties,  so  there  may  be  by  act  of  law,  as 
where  a  lease  for  life  is  made  to  a  bbhop  in  his  public 
capacity,  and  to  J.  S.,  reserving  a  rent;  the  Ies8ee8*in  that 
case  are  not  joint-tenants,  but  tenants  in  common,  and 
therefore  the  reservation  of  ihe  rent  must  be  several  too, 
and  the  reversion  to  which  the  rent  is  incident  must  follow 
the  nature  of  the  particular  estates  on  which  it  depends  (b); 
so,  if  there  be  two  tenants  in  common,  and  they  make  a 
lease  for  life  rendering  r«it,  this  reservati<»i,  though  made 
by  j<mit  words,  shall  follow  the  nature  of  the  reversion, 
which  is  several  in  the  lessors,  and  therefore  it  has  been 
held,  that  they  should  be  put  to  their  sevenJ  assizes,  if 
they  had  been  disseised,  as  if  there  had  been  distinct  re- 
servations (c). 

Retertation  of  159.  The  usual  and  proper  way  of  creating  a  rent- 
chai^  is,  in  the  words  of  Littleton,  **  When  a  man  seised 
of  lands  grants,  by  deed-poll  or  indenture,  a  yearly  rent 
issuing  out  of  the  same  land,  to  another  in  fee,  in  tail  or  for 
Ufe,  with  a  clause  of  distress,  this  is  a  rentFohaige''(€f);  and 
even  since  the  Statute  of  Quia  Umptores,  if  a  man  make  a 
feofiment  in  fee,  reserving  rent,  and  if  the  rent  be  behind, 
that  it  shall  be  lawful  for  him  to  distrain,  it  is  a  ren1>- 
charge ;  and  so  the  law  creates  a  rent-charge  in  many  other 
cases  where  there  are  no  words  of  granting,  it  being  the 
design  of  the  law  to  render  contracts  binding,  so  &r  as  the 
intention  of  the  parties  may  be  collected  from  the  deed  (e) ; 


(a)  Dy.  309;  Hob.  172;  Moor,  51,  (e)  1  Inrt.  207.  a. 

199;  1  Anders.  173;  3  Leon.  124.  (d)  Litt.,  s.  218. 

{b)  Moor,  202.  (e)  Plowd.  134;  1  Imt.  170.  a. 
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therefore,  if  a  man  bind  himself  to  J.  S.  in  an  annual  rent,  ifrcompoRVAi. 
to  be  yeaiiy  issuing  out  of  such  a  manor,  and  subject  the  mknts. 
said  manor  and  all  the  chattels  therein  to  a  distress,  this 
amounts  to  agood  grant  of  the  rent,  and  J.  S.  may  distrdn 
for  it  {f) ;  but  if  a  man  grant  a  rent  of  40*.  out  of  the  manor 
of  D.,  and  if  the  rent  be  behind  that  the  grantee  shall  dis- 
train in  the  manor  of  S.,  this  power  of  distress  out  of  the 
manor  will  not  amount  to  the  grant  of  a  rent^charge  out  of 
such  manor,  for  here  is  a  plain  grant  of  rent  out  of  the 
manor  of  D.,  and  the  distress  is  given  in  S.  only  as  a  means 
for  the  recovery  of  it  {g). 

Bnt  if  a  rent  be  granted  to  A.,  and  that  if  the  rent  be 
behind  a  stranger  shall  distrain  for  it  for  the  use  of  the 
grantee,  this  is  a  good  grant  of  a  rent-charge  to  A.,  the  power 
of  distress  being  given  to  the  stranger  for  his  benefit  (A); 
so,  if  A.  leases  a  manor  for  life,  rendering  rent,  and  after- 
wards grants  this  rent  in  fee  to  another,  to  have  after  the 
death  of  tenant  for  life,  with  power  to  distrain  for  it,  this  is 
a  good  grant  of  a  rent-charge  in  fee  (A) ;  so,  if  A.  grant  to 
B.  a  rent  of  £6,  to  be  taken  out  of  his  lands,  which  rent  A. 
has  of  the  grant  of  his  father,  though  A.  had  never  such 
rent  from  the  grant  of  his  father,  yet  this  grant  of  A.'s  shall 
be  good  to  create  a  rent-charge  in  B.,  and  a  mistake  in  the 
description  of  the  thing  referred  to  shall  not  render  the 
contract  inefiectual  (i). 

Again,  if  a  man  seised  of  twenty  acres  of  land  grant  a 
rent  of  20«.  to  be  issuing  out  of  a  certain  acre  of  his  land, 
or  out  of  every  acre  of  his  land,  this  is  in  the  nature  of  a 
several  grant  out  of  every  acre,  for  the  grant  shall  be  taken 
most  strongly  against  the  grantor,  and  the  grantee  shall 
have  20*.  out  of  each  acre  (J);  and  so,  if  there  be  two 
tenants  in  common,  and  they  grant  a  rent  of  20*.  per  an- 
num oiit  of  their  land,  the  grantee  shall  have  40*.  rent ;  for 

(/)  RoU.  Abr.  424.  (t)  Bro.  tit.  Grant,  69, 73;  2  Roll. 

{g)  Butf9  cate,  7  Co.  24;  1  Inst.  Abr.  425. 

147.  a.;  2  Roll.  Abr.  425.  {j)  1  Intt.  147. 
(k)  2  RoU.  Abr.  425. 
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iNcoRPORBAL  as  their  estate  is  seyeral,  so  shall  th^  grant  be  too^  and 
MBNT8.       therefore  each  shall  be  taken  to  grant  a  seyeral  rent  of 

20*.  (A) 

2.    To  whom  the  Reservation  may  be  made. 

To  the  feoffor,  160.  As  a  rule,  no  rent  (which  is  properly  said  to  be  rent) 
may  be  reserved  to  any  but  the  feoffor^  donor,  lessor,  or  his 
heirs,  and  in  no  manner  may  it  be  reserved  to  a  stranger  (J), 
for  it  ought  to  be  made  to  him  from  whom  the  land 
passes  (/) ;  therefore,  if  a  father  seised  in  fee  leases  render- 
ing rent  to  his  son,  it  is  void,  for  the  son  takes  as  a  pur- 
chaser, and  is  quasi  a  stranger ;  it  should  therefore  be  to  the 
heir  of  the  lessor  (m);  but  if  a  man  makes  a  lease  to  com- 
mence after  his  death,  reserving  rent  to  his  heirs,  this  will 
be  deemed  a  good  rent-service  arising  in  the  heir,  not  by 
way  of  purchase,  but  as  inddent  to  the  reversion  descending 
to  the  heir,  and  therefore  may  be  released  by  the  ancestor 
during  his  life,  which  it  could  not  be,  if  it  was  a  new  pur- 
chase in  the  heir  (n).  So,  a  man  may  reserve  a  rent  to  him- 
*self  for  life  and  a  different  rent  to  his  heir  (o),  or  he  may 
reserve  rent  to  his  heir  omitting  himself  (o). 

The  Queen  is  an  exception  to  this  rule,  for  she  may  make 
reservation  of  rent  to  a  stranger  (p) ;  therefore,  where  the 
Eang  made  a  lease  of  a  house  belonging  to  his  housekeeper  of 
Whitehall,  reserving  a  rent  to  the  housekeeper  for  the  time 
being,  though  in  this  case  it  was  admitted  that  the  ISing 
might  reserve  rent  to  a  stranger,  yet,  it  being  here  made  to 
an  ofEcer  who  was  removable  at  will,  the  reservation  was 
heldiU(j> 

To  the  lenor  161.  As  a  lessor  can  reserve  rent  to  no  other  than  to  him- 

self, if  two  joint  tenants  made  a  lease  by  parol  or  deed-poll, 

(k)  Plowd.    140,    161 ;     JtuHee  Froggat,  2  Saund.  370. 

Wyndham*9 ea»€,  5  Co.  7  b;  1  Inst.  (»)  2  RolL  Abr.  447;  and  1602 

197.  a.,  267.  b.  Sannd.  370. 

(0 1  Init.l43.b.; GUb.  onRents,45.  (o)  1  Inat  213. 

(m)  Oo/et  T.  Fnth,  Hob.  130 ;  1  (fi)  \  Inst.  143 ;  2  RoU.  Abr.  447. 

Inst.  47.  a.»  143.  b. ;  Saeheverell  ▼.  (q)  Anon.,  I  Ld.  Ra7m.36. 
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reserving  rent  to  one  of  them,  this  should  enure  to  them  ivcorpoabal 
both;  but  if  so  reserved  by  deed  indented,  it  should  enure  mbnts.^* 
to  him  alone  by  way  of  conclusion  (r) ;  and  the  reason  for 
the  difference  is  this,  that  when  the  lease  is  by  deed-poU,  the 
rent  shall  follow  the  reversion,  which  is  jointly  in  both 
lessors;  but  where  the  lease  is  by  indenture,  the  parties  are 
estopped  to  claim  the  rent  in  any  other  manner  than  as  it  is 
reserved  by  the  deed,  because  the  indenture  is  the  deed  of 
each  party,  and  no  man  shall  be  allowed  to  recede  from  or 
vary  his  own  solemn  act  (s). 

162.  A  reservation  may  be  either  general  or  particular.  General 
Where  a  reservation  of  the  rent  is  general,  the  law  directs 
that  it  shall  be  carried  over  according  to  the  intent  and  the 
nature  of  the  thing  demised  (t);  therefore  if  a  tenant  in  tail 
makes  a  lease  for  years,  rendering  rent  to  him  and  his  heirs, 
it  was  held,  that  the  rent  should  go  to  the  heir  in  tail  along 
with  the  reversion,  for  the  law  uses  all  industry  imaginable 
to  conform  the  reservation  to  the  estate  (t) ;  so,  where  te» 
nant  for  life,  with  several  limitations  over  and  with  power 
to  make  leases,  demises,  reserving  rent  to  him  and  his  heirs, 
it  was  adjudged  that  it  should  belong  to  him  in  remain- 
der (u) ;  so,  where  the  words  are  general,  they  will  be  ex- 
panded according  to  law ;  therefore,  if  tenant  in  tail  to  him 
and  the  heirs  male  of  the  body  of  his  father  lets  the  land, 
rendering  rent  to  him,  his  heirs  and  assigns,  the  rent  shall 
go  to  the  heir  male  of  the  body  of  the  father,  though  he  be 
not  heir  to  the  lessor,  for  it  is  incident  to  the  reversion  (v). 

163.  Where  the  reservation  is  particular,  as  to  the  lessor,  Phrtieiihur  re. 
without  going  further,  or  to  the  lessor  and  his  assigns,  there 
it  is  said  the  rent  shall  determine  with  his  death,  though 
the  lease  upon  which  it  is  reserved  be  still  continuing,  for 

(r)  1  Init.  47.  a.  («)  Whiiloek't  aue,  8  Co.  70  b. 

(«)  Saekevtrell   t.    FraggaH,    1  \v)  Cother  y.  Mirriek,  Hardr.  91, 

Ventr.  161;  2  Rdi.  Abr.  447.  95. 
(/)  SaehevereU  ▼.  Froggaiit  tup. 

VOL  1.  N 
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iNcoRPOBiAL   the  leeervation  10  sood  only  during  his  life,  and  it  dnll 

MENTi.       never  be  earned  nirther  than  the  period  of  time  the  leeBor 

himself  has  fixed  forit(4r);  but  upon  this  point  there  is  some 

diversity  in   the  books,  see  10  E.  4,  18 ;  1  Dy.  45  a; 

1  Inst  47.  a. ;  for  Littleton  in  the  case  cited  was  of  a  eon- 
tnuy  opinion,  and  held  that  '^if  I  let  land  to  a  man  for  a 
term  of  years,  rendering  to  me  a  certain  rent,  without  say- 
ing and  to  my  heirs,  yet  if  I  die  within  the  term,  my  heir 
shall  have  the  rent,  for  it  is  annexed  to  the  reversion,  which 
is  descended  to  my  heir"  (y), 

So,  where  a  man  makes  a  lease,  reserving  a  rent  in  the 
alternative  to  him  or  his  heirs,  held,  that  the  rent  determined 
at  his  death  (^r);  sed  secus  where  an  abbot  made  a  lease  re- 
serving rent  to  him  or  his  successor  during  the  tenn  (a). 

164.  Where  the  reservation  is  special  and  to  improper 
persons,  there  the  law  follows  tiie  words;  therefore  if  rent 
is  reserved  to  the  lessor  and  his  executors,  he  having  the 
freehold,  it  will  determine  at  his  death,  because  the  rever- 
sion, to  which  the  rent  is  inddent,  desoands  to  the  har  (b) ; 
so,  if  a  lease  be  made  of  a  term  for  years,  reserving  rent  to 
the  lessor  and  his  heirs,  such  rent  will  determine  by  the  death 
of  the  lessor,  for  the  heir  cannot  have  it,  as  he  cannot  suo- 
ceed  to  the  estate,  being  only  a  chattel,  and  the  executor 
cannot  have  it,  tiiere  being  no  words  to  carry  it  to  him  (c). 
But  the  words  *^  during  tiie  term  "  have  been  held  sufficient 
to  carry  the  rent  to  the  heir,  where  the  lessor  was  sdsed  in 
fee  ((/),  and  for  the  same  reason  if  a  termor  for  fifty  years 
leases  for  twenty-five  years,  though  reserving  rent  to  him  and 
his  heirs  during  the  term,  yet  the  executors  shall  have  the 
rent  (e) ;  so,  where  no  reversion  is  left  in  the  lessor,  and  tiie 

(x)  Cother  T.  Merrick,  Hardr.  91.  (6)  2  RolL  Abr.  450. 

(y)  10  E.  4,18.  Sec  also  Noy,  96;  (c)  1  Inst.  47.  a.;  SaekeoereU  y. 

Sury  y.  Browut  Latch.  100;  S.  C,  Froggatt,  I  Vent.  161. 

2  Roll.  Abr.  451.  See  further, t«0ia,  (d)  lb.,  overruling  Riekmond  and 
$  164.  Buieher'9  cote,  Cro.  El.  217,  and  re- 

(z)  1  Inst.  21 C  cognising  Sury  y.  Browtit  Latch.  100. 

(a)  Mallory'seoie,  Cro.  El.  804.  (e)  1  Ventr.  162. 
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rent  is  Teserved  to  his  ezecaUm^  administrators,  and  assigns,  iKcoarouAL 
it  will  go  to  them  and  not  to  the  heir  (/);  but  if  the  reser-  mknts.  ' 
vation  be  to  the  lessor  and  to  such  persons  to  whom  the  re- 
Teraion  and  inheritance  belong  during  the  term,  this  is  a  good 
reservation  to  those  in  remainder,  and  the  law  will  distribute 
the  rent  according  to  the  several  interests  under  the  settle- 
meat(ff). 

165.  If  two  j<nnt  tenants,  the  one  for  life  and  the  other  in  Between  joint 
fee,  jcrinina  lease  for  life  or  a  gift  in  tail,  reserving  rent,  the  ^^-^t''^'^- 
roit  shall  enure  to  them  both,  for,  if  the  particular  estate  de- 
termine, they  shall  be  joint  tenants  again  in  possession  (i) ; 

but  if  tenant  for  life  and  he  in  the  reversion  join  in  a  lease 
for  life,  reserving  rent,  this  shall  enure  to  the  tenant  for 
life  only  during  his  life,  and  after  to  him  in  the  reversion  (A). 

Where  husband  possessed  of  a  term  for  years  in  his  own  To  husband 
ri^t  joins  with  his  wife  in  an  assignment  of  the  term,  re-  ^  ^  ^ 
serving  rent  to  him  and  his  wife,  and  the  survivor  of 
them,  but  the  wife  ndither  signed  nor  sealed  the  deed,  it 
was  held  that  this  rent  determined  by  the  death  of  the 
husband,  because  she  had  no  interest  in  the  land  (t) ;  but 
where  A.  in  pursuance  of  a  power  in  lus  marriage  settle- 
ment made  leases  of  several  parts  of  his  estate  which  were 
settled  on  his  wife,  it  was  held  that  the  rent  diould  go  to 
the  jointress  as  incident  to  the  reversion  {j),  see  further, 
as  to  whom  rent  is  payable,  post,  §  197. 

3.   Upon  what  Conveyances  Bent  may  he  reserved^ 

166.  Bents  are  usually  reserved  on  leases,  but  they  may  On  con^ey- 
be  reserved  upon  every  conveyance,  that  either  passes  an  ■"***^*^ 
estate  to  the  tenant,  or  enlarges  an  estate  already  in  him  (A) ; 

(/)  JenUon  y.  Lexington^  IP.  (J)  Ld,  Rockingham  ▼•  Penriee, 

Wms.  555.  1  P.  Wms.  177;  S.  C,  2  Salk.  578 1 

(p)  8  Co.  71.  recognising  Clun*9  cage,  10  Co.  127. 

(A)  1  Inst.  214.  a.  (k)  10  E.  4,  3;  21  H.  6, 8;  1  Inst. 

(0  Bisndr.  huium,  Cro.  Car.  288;  144.  a.  ;  2  RoU.  Abr.  449;  GUb.  on 

8.  C,  W.  Jo.  308;  2  RoU.  Abr.  450.  Rents,  26. 

n3 
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iNcoRPOMAL  but  where  no  estate  passes  there  ought  to  be  no  rent,  the 
MBNT8.       rent  being  a  retribution  or  return  for  something  given  {l). 

Not  where  no  therefore  if  there  were  lord  and  tenant,  and  the  tenant  held 
^*  of  the  lord  by  fealty  and  10*.  rent,  and  the  lord  released  to 

the  tenant  or  confirmed  his  estate,  he  yielding  to  the  lord  a 
hawk  or  rose  yearly,  this  new  reservation  was  held  void^  be- 
cause there  was  no  estate  ^ven  to  the  tenant,  for  which  he 
should  make  that  new  return  of  service  to  the  lord  (m) ;  but 
if  there  be  tenant  for  life,  and  he  in  the  reversion  release  to 
him  in  tail,  reserving  rent,  the  reservation  is  good,  because 
the  tenant's  estate  is  enlarged  by  the  release  (n) ;  so,  if  the 
lord  of  a  manor  by  indenture  at  common  law  releases  to  his 
copyholder  in  fee,  to  him  and  his  heirs,  or  confirms  such  lands 
to  his  copyholder  and  his  heirs,  reserving  a  rent,  this  reserva- 
tion is  good,  because  the  release  or  confirmation  enures  by 
way  of  mitter  le  estate  to  pass  an  estate  at  common  law  to  him, 
when  before  he  had  but  a  copyhold  estate  (o);  and  so,  in  other 
cases  upon  releases  which  enure  by  way  of  imtter  le  estate, 
as  by  one  joint  tenant  to  another,  a  rent  may  be  reserved  (p); 
but  upon  a  release  or  confirmation  which  enures  by  way  of 
mitter  le  droit  only  no  rent  can  be  reserved,  because  such  re- 
lease operates  by  way  of  extinguishment  {p). 


Where  an 
estate  la  con- 
firmed or  en- 
larged. 


On  a  bargain 
and  lale. 


CoTenant  to 


167.  At  common  law  no  rent  could  have  been  reserved 
upon  a  bargain  and  sale,  because  only  a  use  passed,  which 
was  not  any  estate  to  which  the  bargainor  could  have  had 
recourse  for  a  distress,  but  now  by  the  Statute  of  Uses,  the 
use  and  possession  passing  together,  it  amounts  to  a  grant 
of  the  land  itself  (y),  and  the  reservation,  as  if  out  of  the 
estate  executed  by  the  statute,  will  not  be  deemed  a  use  upon 
a  use  (r) ;  so,  on  the  same  principle^  it  has  been  held  that 


(0  10 E. 4,3;  21H.  6,8;  1  Inst. 
144.  a. ;  2  RoU.  Abr.  449  ;  OQb.  on 
Renta,  26. 

(m)  litt.,  a.  438;  Dy.  230;  Moor, 
631. 

(fi)  10  E.  4,  3;  1  Inat.  193;  Gflb. 
on  Renti,  27. 

(o)  Swmt^i  ea$e,  13  Co.  55. 


(p)  1  Inat.  193. 

(q)  Weeis  v.    Tillard,  Cro.  EI. 
595;  1  Inat.  144.  a.      See  alao  JPk/- 
tenham'9  com,  1  And.  18. 

(r)  Cromwers  ease,  2  Co.  72  b. 
See  alao  Dy.  362;  CkomlepU  eaee,  2 
Co.  54 ;  2  Inat  273  ;  Vaugh.  52 ; 
Gilb.  on  Uses,  Sngd.  ed.,  86.,  n.  (3). 
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a  rent  may  be  reserved  upon  a  coyenont  to  stand  seised^  aa   incokporbal 
where,  in  consideration  of  natural  loye,  a  man  coyenanted  to        mbnts.  * 


stand  seised  of  certain  lands  to  the  use  of  himself  for  life,  itand  leued. 
with  remainder  over,  and  to  the  intent  that  his  son  should 
have  a  rent  during  his  father's  life,  it  was  held,  that  the  son 
had  a  good  rent  upon  such  a  covenant  as  upon  a  feoff- 
ment (i).  As  to  limiting  a  rent  to  uses,  see  ante,  §  169. 

168*  It  seems  that  the  effect  of  reserving  rent  upon  a  lease  DistinctUm 
or  a  gift  in  tail  and  upon  a  feoffinent  is  not  in  all  cases  the  andafeoff- 
same.      If  a  man  seised  of  land  on  the  part  of  his  mother  ™^^ 
makes  a  lease  or  a  gift  in  tail,  reserving  rent  to  him  and  his 
heirs,  this  rent  shall  go  with  the  reversion  to  the  heirs  on 
the  part  of  the  mother,  because  the  nature  of  the  contract 
is  such  that  the  retribution  should  go  to  those  who  lose 
the  profit  of  the  land  during  the  gift  or  lease  (t) ;  but  if 
in  like  case  he  had  made  a  feoffinent  in  fee,  reserving  rent  to 
him  and  his  heirs,  the  rent  in  that  case  would  go  to  the  heir 
on  the  part  of  the  father,  because  here  is  an  entire  dispo- 
sition, and  the  rent  is  in  the  nature  of  a  new  purchase, 
coming  into  the  family  ftom  the  grant  of  the  feoffee,  and 
therefore  the  blood  of  the  father  shall  be  preferred  (t). 

169.  There  can  be  no  rent  reserved  upon  any  conveyance  Rent  not  to  be 
that  enures  by  way  of  extinguishment  (u),  because  in  such  '  ^     * 

case  there  is  no  reversion  left  m  him  to  create  a  tenure  ;  that  enum  by 
therefore  if  a  lessee  surrendered  his  estate,  reserving  rent,  ZS^^J^!^' 
this  reservation  was  held  not  to  be  good  (or);  but  such  a  re- 
servation may  be  good  by  way  of  contract,  and  an  action  of 
debt  may  be  brought  upon  it  (y ). 

So,  where  a  rent  is  reserved  upon  a  feoffinent,  and  the  Feoffmeat. 
feoffor  has  no  reversion,  yet  this  is  a  rent,  and  is  recover^ 


(«)  ReviitY.  Chdmm,  W.Jo,  179.  Lev.  80;  S.  C,   1  Vent.  242;    2 

(/)  1  Inft.  12.  DanT.  501 ;  recogniaed  in  Brownlow 

(«)  8ammt'9  eate,  tup.  T.  HeufUy,  1  Ld.  Raym.  82.     See 

(jr)  2  Roll.  Abr.  491.  also  Cro.  Jac.  487 ;  Allen,  57 ;   4 

(y)    mmtm    t.    Pinkney,    2  Mod.  174;  Gilb.  on  Rente,  29. 
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iNco&poRBAL  able  by  the  name  of  rent  npon  the  contract  (z).  And  aoy 
MBNTO. '  where  an  assignee  has  asragned  ovcsr  a  term^  rent  may  in 
that  case  be  reoovaiible  against  the  second  assignee  (z). 

Agreement  for  S05  an  agreement  for  a  lease  at  a  rent  certain  is  not  a 
sufficient  reservation  of  rent»  so  as  to  constitute  a  demise, 
and  therefore  if  a  party  be  let  into  possession  under  such 
an  agreem^tit,  he  cannot  distrain^  although  he  may  haye 
an  action  of  debt  (a),  see  further,  1  Prec.  in  Cony,  tit 

AORBBMBNTS. 

TtntB.  So,  a  rent  could  not  be  reseryed  on  a  fine  stir  cogmsanee 

de  droit  come  ceo  or  any  other  fine  which  was  executed; 
9ed  secus  where  an  estate  for  life  only  was  conyeyed  by  the 
fine  (b). 

4.  Qxm  what  Things  Rent  may  be  reserved^  or  out  of  what 
it  may  isstie. 

General  rule.  170.  It  is  laid  down  as  a  rule,  that  a  rent  cannot  issue  out 

of  any  inheritance  but  such  as  is  said  to  be  manurable, 
wherein  an  entry  may  be  made  and  distress  taken,  as  lands 
Rent  may  isstie  and  tenements ;  therefore  a  lease  of  the  yerdure  or  herbage 
rod  UiSa(^'  of  the  land,  reserving  rent,  is  good,  for  the  lessor  may  enter 
upon  the  land  to  (£strain  {c) ;  but  the  grant  of  a  rent-chaige 
out  of  land,  of  which  the  grantor  is  not  seised  at  the  time  of 
the  grant,  is  yoid,  although  the  grantor  should  afterwards 
purchase  the  same  lands  (i). 

Bvt  not  out  of       171.  As  a  consequence  of  this  role  no  rent  can  be  re- 

he^^diuonents*   Berved  upou  any  incorporeal  hereditament  or  thing  lying  in 

grant,  because  to  such  things  recourse  cannot  be  had  for  a 

Commons.        distress  {e) ;  therefore  no  rent  can  properly  be  reserved  for 

a  common,  as  the  common  belongs  to  many,  and  it  cannot 

be  liable  to  distress  by  the  act  of  one  (/) ;  yet  by  the  11 

(jr)  I9eweomb  t.   Harvep,  Carth.  (c)  1  Inst.  47.  a. 

162.  (d)  Perk.,  aeet.  65. 

(«)  Beffon  T.  JokHBon,  2  Taunt.  («)  1  Inst.  142.  a« 

148;  Dtmk  t.  Htmier,  5  B.  &  A.  322.  (/)  Sandermm  r.  ffarriaon,  Cro« 

(b)  Bro.  Abr.  tit.  Finei,  p.  30;  Jac.  679. 
RolL  Abr.  tit.  Fhu,  O.,  p.  10. 


NOT  BE8EBVABLB  OUT  OF  TITHES^  BENT,  ETC.  188 

G.  2,  c  19,  8.  8,  (see  Dig.  P.  iiu  tit.  Landlord  and   incorporkal 
Tenant),  it  is  proyided  that  a  landlord  or  his  steward  may       mbnts.^' 
seize  as  a  distress  for  rent  cattle  of  his  tenant  feeding  upon 
aconunon. 

172.  Upon  the  same  principle  there  cannot  at  common  Tithes. 
law  be  a  rent  reserved  upon  tithes,  because  there  is  no  place 
upon  which  a  distress  may  be  taken  (^) ;  but  an  action  of 
debt  is  given  by  the  6  G.  8,  c.  17,  to  ecclesiastical  persons 
for  arrears  of  rent  upon  leases  of  tithes,  &c. ;  so,  where  a 
xent-charge  of  £20  was  devised  out  of  a  rectory,  the  glebe 
whereof  amounted  to  40s.  per  annum  only,  the  whole  rec- 
tory was  in  equity  held  liable  to  the  rent(A) ;  so,  where  a 
lease  was  made  of  land  and  tithes,  the  rent  was  held  to  issue 
out  of  the  land  and  not  out  of  the  tithes  (t). 

So,  neither  can  a  rent  issue  out  of  a  hundred,  fair,  office.  Not  to  iatae 
and  the  like,  for  these  were  instituted  for  public  pur-  ^Ll!  &c.^~ 
poses  (A) ;  so,  likewise  not  out  of  rent  {I) ;  but  a  rent  re-  Not  out  of 
served  on  a  lease  made  of  an  incorporeal  thing,  as  of  a  fair, 
is  good  by  way  of  contract  between  lessor  and  lessee(9ii). 

So,  a  rent  must  be  reserved  out  of  an  estate  that  passes 
by  a  conveyance,  and  not  out  of  a  right;  and  therefore  if 
disseissee  release  to  the  disseissor  of  land,  reserving  a  rent, 
the  reservation  is  void  (n). 

So,  a  rent  cannot  issue  out  of  a  term  for  years,  therefore  Not  out  of  a 
the  lessee  having  assigned  cannot  distrain  (o),  but  he  must 
bring  his  action  on  the  contract  (o) ;  so,  if  a  lease  be  made 
of  an  incorporeal  hereditament,  reserving  rent,  such  reserva- 
tion is  good  to  bind  the  lessee  by  way  of  contract  for  the 
non- performance  of  which  the  lessor  shall  have  his  action  of 

(p)  Valentine  t.  Dent(m,  Cro.  Jac.  KeUw.  161;  2  Roll.  Abr.  446.  pi.  7- 

111.  (m)  JewelTe  eaee,  5  Co.  3. 

(A)  Thomdike  y.  Allmton,  Chan.  (n)  50  E.  3,  9;    10  E.  4,  3  b; 

Ca.  79 ;  GOb.  on  Kenta,  22.  dted  1  Inst.  144.  a. 

(t)  2RoU.  Abr.  451.  (o)  y.  Cooper,  2  WUs.  ZTfi, 

{k)  Bro.Abr.tit.lZai/,11;  Butfe  See  also  iS^t'M  y.  Mtqflebaek,  1  T. 

ea$e,  7  Co.  23  b.  R.  446. 

(0  Bro.  Abr.  tit.  Auize,  pi.   2 ; 
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HBREDITA- 
MENTS. 


xNooRPouAL  debt  (p) ;  but  although  a  rent  cannot  issue  out  of  chattels, 
yet  it  has  been  held^  that  distress  may  be  made  for  the  rent 
of  furnished  lodgings,  for  the  rent  issues  out  of  the  realty 
and  not  out  of  the  goods  {q). 


Exceptions.  173.  Although  reversions  and  remainders  are  incorporeal 

hereditaments,  and  can  pass  only  by  grant,  yet  a  rent  may 
be  reserved  upon  a  lease  of  them,  because  although  llie 
grantor  has  no  remedy  for  them  during  the  continuance  of 
the  particular  estate,  yet  there  will  be  a  remedy  by  distress 
when  ihey  come  into  possession  (r);  so,  and  for  the  same 
reason  it  is,  if  the  lord  grants  his  seignory,  reserving  rent, 
for  here  is  a  prospect,  though  distant,  of  a  remedy  by  dis- 
tress upon  the  escheat  of  the  tenancy  {s) ;  so,  on  the  same 
prindple,  if  a  man  grants  a  future  interest  in  land,  he  may 
reserve  a  rent  inmiediately,  for  he  may  have  his  remedy  by 
distress  when  the  lessee  comes  into  possession  {t). 


The  Crown. 


174.  The  Crown  is  also  in  general  excepted  &om  the 
rule  above  mentioned,  and  the  queen  may  reserve  rent  on 
incorporeal  hereditaments,  because  she  may  distrain  in  all 
the  lands  of  her  lessee  for  the  rent(tt) ;  but  if  the  queen's 
tenant  makes  a  lease  of  lands  not  holden  of  her,  either  for 
years  or  at  will,  she  cannot  distrain  such  lands  in  the  hands 
of  an  under-lessee  {x) ;  so,  if  lands  are  extended  on  an  ekffU, 
or  are  under  sequestration,  they  are  exempt  £rom  distress; 
but  in  this  last  case,  upon  application  to  a  court  of  equity, 
liberty  will  be  given  to  distrain  without  incurring  a  con- 
tempt of  court  (or). 


(p)  Dean  qf  Windtar  t.  Ghver,  2      Perk.  627 ;  Cro.  El.  546. 


Sannd.  302. 

(q)  Newmany.  Andert(m,  2  N.R. 
226. 

(r)  Q^ePf  COM,  1  Co.  62  b;  1 
Inst.  47.  a.  $  Gilb.  on  Rents,  24. 

(«)  2  RoU.   Abr.  446.    See  also 


(0  Flowd.  423 ;  Fdlitt^t  eate,  2 
RoU.  Rep.  467. 

(«)  1  Inst.  47.  a.;  5  Co.  5,  56; 
Lane,  39;  Gilb.  on  Rents,  22. 

(x)  Att,'OeH.Y,Oovinify  {Mayor)^ 
1  P.  Wms.  306. 
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TNCOKPO&BAL 
HBRBDITA- 


5.  Reservations  upon  Leases  made  under  Powers. 


175.  Questions  relating  to  tiiis  subject  haye  arisen  either  Amount  of 
on  the  amount  of  rent  or  tiie  mode  of  reservation.  Some-  '^^ 
times  a  power  is  given  of  leasing  on  lives  and  upon  the 
payment  of  fines,  as  the  lives  drop,  which  are  considered 
among  tiie  annual  profits(y);  but  the  more  usual  provision,  in 
settlements,  is  to  require  the  best  rent  to  be  reserved,  with- 
out taking  any  fine  or  foregift;  and  whether  the  best  rent 

has  been  reserved  is  commonly  left  to  the  decision  of  tiie 
jury  (z) :  and  although  the  best  rent  reserved  be  the  full 
value,  yet  if  satisfactory  evidence  can  be  produced  to  a  jury, 
that  a  tenant  was  willing  to  give  additional  rent  in  lieu  of 
money^  agreed  to  be  laid  out  in  improvements,  it  has  been 
held  tiiat  tiie  lease  could  not  be  supported  (a),  when,  from 
tiie  quantity  and  nature  of  tiie  property  demised,  it  is  not 
possible  to  ascertwi  whether  the  rent  reserved  is  the  best 
rent,  the  lease  wiU  be  deemed  invalid  (&). 

176.  If  a  fine  be  taken  contrary  to  tiie  terms  of  the  Modeofreier- 
power,  the  lease  cannot  be  supported  (c) ;  and  anytibiing  in  ^    °* 

tiie  form  of  a  premium  has  been  held  to  come  within  the 
prohibitory  clause  (rf). 

Formerly  a  rent  under  leasing  powers  was  reserved  by  the 
words  ^'the  ancient  or  usual  rent,''  and  the  better  opinion 
is,  that  by  these  words  is  to  be  understood  the  rent  re- 
served at  the  time  of  the  creation  of  the  power,  where  a 
lease  was  then  in  being,  or  reserved  in  the  lease  imme* 


(y)  1  But.  121.  (b)  Cardigan  [Bart)  ▼.  Mimtague, 

(jr)  Dot  V.  Uoyd,  3  Esp.  78 ;  Bo€  Sngd.  Pow.  App.  N.  14.(2). 

▼.  rori((^cA«p.)  6  East,  84;  Sugd.  (c)  Cox  ▼.  Dag,  13  East,  122; 

Pow.  413, 6th ed.  G'Brien^,  Griertont  2  BaU.  &  Beat, 

(a)  WHgAi  y.  Smiik,  5  Btp.  203.  323.    See  also  Campbell  t.  Leach, 

See  abo  Can^beU  t.  Leaeh,  AmbL  Doe  t.   Betiieon  and  Shannon  ▼. 

740  ;  Doe  v.  BeUieon,  12  East,  305;  Bradetreei,  etgt. 

8Jkamumy,Bradeireei,  ISdb.  ficLef.  {d)  Doe  t.  Rogere,  5  B.  &  Ad. 

52.  765 ;  S.  C,  2  Ner.  &  Man.  550. 
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iwcoRPORBAL  didtelj  preoediog  that  time  (e),  and  where  gold  has  been 
MKWT8,  usually  reserved,  mlver  cannot  be  made  payable  in  lieu  of 
it  {ff) ;  so,  if  commonly  paid  at  four  days,  a  reservation  at 
one  or  two  days  is  bad  (A),  but  a  mere  difference  of  words 
is  not  material,  therefore  a  reservation  of  eight  bushels  of 
wheat,  in  lieu  of  a  quarter  of  wheat  is  good,  because  it  is 
all  one  in  quantity,  value  and  nature  (A). 


Rent  mnitbe 
certain. 


Time  of  pay- 
ment. 


Entire  or  dis- 
tinct 1 
tiona. 


177.  Regularly  the  rent  to  be  paid  should  be  specified 
in  the  lease,  but  if  there  be  words  in  the  reservation  by 
which  the  rent  can  be  ascertained,  it  will  be  sufficient  (t); 
but  when  the  reservation  is  vague  and  indefinite  the  lease 
will  be  void  (A). 

Where  the  rent  is  required  to  be  reserved  at  particular 
days,  the  rese9*vati<Hi  must  be  accordingly,  but  where  merely 
the  best  yearly  rent  is  required,  it  may  be  made  payable 
quarterly  or  otherwise  (/),  but  the  rent  cannot  be  reserved 
either  after  or  before  the  day  appointed  (m). 

Where  one  entire  gross  sum  is  reserved  on  the  demise  of 
lands,  part  of  which  are  not  within  the  power,  the  demise 
is  v(Hd(n) ;  as  where  opened  and  unopened  mines  were  de- 
mised by  one  deed,  containing  a  general  reservation,  and 
the  power  did  not  authorize  a  demise  of  unopened  mines,  it 
was  held  that  the  whole  was  void  (p)  unless  where  the  rent 
is  reserved  according  to  the  quantity  or  produce(<»),  or  there 
is  a  distinct  reservation  of  a  particular  sum  in  respect  of  the 
lands  comprised  in  tiie  power  (/?). 


(«)  Marriee  v.  Anirt^ui,  Hard, 
325 ;  Orby  ▼.  Mohunt  3  Chan.  Rep. 
56  et  9eq,:  S.  C,  2  Vem.  531 ;  Prec. 
Chan.  257 ;  2  Freem.  29 ;  Bight  ▼. 
Thomoi,  3  Borr.  1441;  S.  C,  1  El. 
446  ;  Doe  t.  Oretd,  4  M.  &  S. 
371. 

(ff)  Mtm^oy't  aue^  5  Co.  4  b. 

(A)  Id.  5  b. 

(0  Lewiion  y.  Ptgot^  dted  3 
Chan.  Rep.  6 ;  and  see  AadUjf  t. 
AudUff,  2  Chan.  Rep.  S2;  Shaimon 


T.  Bradiireett  wp, 
(k)  Orby  ▼.  Mohwut  tup, 
(0  Dean  andChapter  qpVorce9ter*i 

eaee,  6  Co.  37  b ;  Campbeii  t.  Letxh, 

Ambl.  740. 
(m)  Ludhw  y.  Beekwiik,  All.  90; 

Doe  y.  Giford,  5  B.&  A.  371$  Sngd. 

Paw.  427,  6th  ed. 
(i»)  Doey,  Lhyd,  3  Eap.  78. 
(o)  Campbell  ▼.  Leaeh^  mp, 
(p)  Kmgki'e  tme,  5  Co.  54  b.    See 

also  HowY.  Whitfield,  1  Vent.  339 
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A  reeervation  to  the  tenant  for  life  exercimng  tiie  power^    iNcoEPomsAL 
^'hiB  heiiB  and  assignsy"  is  a  good  reservation,  for  those        mbnts. 
words  mean  of  necessity  the  person  to  whom  the  inherit-  Person  to 

whom  the  rent 

ance  shall  go  {g)y  see  fturther,  (snte^  §§  160 — 165.  u  reserred. 


m.  aaiftat  lEstaUs  mag  be  j^atir  fn  a  IKntt 


§  178.  Fee-Sin^U, 
179.  F^-Tnl. 
ISO.JVXi/e. 
Oeenpancy, 

181.  Rent  executed  to  Veee. 

182.  Cmieay  in  a  Rent, 

183.  Dower  in  a  Rent. 

184.  Rent  to  eonnnenee  m  JWicro. 


§  185.  Rent  in  Remainder. 

186.  i^etftfi  qfReni. 
Seieimin  Lam» 

187.  Under  the  Statute  qf  Ueee. 
Seiem  qfa  Rent-Charge. 

188.  No  Dieeeirin  qfa  Rent. 

189.  7WNH/er  ^a  Rent. 


178.  Bent  is  susceptible  of  the  same  limitations  as  land,  Fee-rimpie. 
and  may  therefore  be  granted  in  fee,  in  tail  or  for  life(r). 

When  a  rent  was  granted  in  fee,  with  a  clause  of  distress, 
and  a  fine  was  levied  to  the  intent,  that  if  the  rent  were 
behind,  the  grantee  might  enter,  it  was  held  that  this  cre- 
ated a  contingent  and  fhtore  interest,  which  was  a  matter 
of  inheritance,  and  being  a  security  for  the  payment  of  the 
rent,  might  well  be  transferred  therewith,  for  by  the  grant 
of  the  rent  the  paialtj  and  the  advantage  passed  («). 

179.  There  may  be  a  limitation  in  tail  of  a  rent,  as  of  Fee-tafl. 
land,  but  with  this  difference,  that  tiie  tenant  in  tail  of 
lands,  with  the  immediate  re verrion  in  fee  in  the  donor,  might 

by  a  common  recovery  have  barred  the  entail  and  the  re- 
version  (as  he  may  now  under  the  3  &  4  W.  c  74,  see 
Dig.  P.  n.  tit  Fines  and  Recovebibs),  but  the  grantee 
in  tail  of  a  rent  de  novo,  without  a  subsequent  limitation 


8.  C,  2  Show.  67 ;  Cardig&n  (Sari) 
T.  Montague,  eup.i  Orkg  ▼.  Mohun, 
mp.i   Doe  T.  Megler,  a  M.  &  S. 
276;  Doe t.  Rendle,Z  M.  &  &  99. 
(q)  Whitloek'e  eaee,  8  Co.  69  b; 


Botleg  T.  Scot,  Lofft,  816. 

(r)  Butfe  caee,  7  Co.  23. 

(«)  Hwergill  t.  Hare,  Cro.  Jm. 
510. 
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OCCUPANCY  OF   A  RENT. 


iNcoBPouAL   of  it  in  fee,  acquired  by  a  common  recovery  a  base  fee 

HBRBDITA-  .       .  v 

MKNTS.  OIlly(0- 


For  life.  180.  So  a  rent  may  be  granted  to  one  for  his  own  life  or 

the  life  of  another(tf);  but  if  granted  to  A.  for  the  life  of 
another,  remainder  to  B.,  although  A.  dies,  yet  the  remain- 
der is  good  (tf).  But  a  rent  for  life  granted  out  of  a  term 
for  years  is  but  a  chattel,  and  shall  be  satisfied  out  of  the 
term  until  one  or  other  estate  determines  (ar),  but  when  a 
rent  is  granted  out  of  land  in  fee,  and  out  of  a  term  for 
years  for  the  life  of  the  grantee,  this,  as  an  estate  of  free- 
hold, cannot  issue  out  of  the  term,  but  out  of  the  land  which 
the  grantor  has  in  fee-simple  (y). 

Oocapanqr.  By  the  common  law  there  could  be  no  general  occupant 

of  a  rent,  therefore  if  a  rent  were  granted  to  A.,  his  execu- 
tors and  administrators  during  the  life  of  B.,  and  A.  died 
intestate  before  cesttn  que  viey  it  was  held,  that  the  rent 
must  determine,  for  his  administrator  could  not  claim  it  either 
as  assign  or  occupant  {z) ;  sed  secus  where  there  is  a  spedal 
occupant  (a);  and  it  has  been  thought  that  executors  and 
administrators,  if  named  in  the  grant,  might  have  taken  an 
estate  pur  autre  vie,  though  a  freehold,  even  before  the 
29  C.  2,  c.  3,  and  14  G.  2,  c.  20,  see  Dy.  338;  also  ftirther. 
Dig.  P.  L  tit.  Estates,  also  jm»^,  tit  Estates. 


Rent  executed 
to 


181.  Bents  may  be  limited  to  uses  under  the  Statute  of 
Uses,  being  therein  expressly  mentioned,  and  that  either 
as  regards  rents  in  esse,  which  may  be  executed  in  the  same 
manner  as  uses  of  corporeal  hereditaments,  or  rents  de  novo 
which  are  limited  in  use  out  of  the  seisin  of  the  land,  there- 
fore when  lands  are  conveyed  to  A.  and  his  heirs,  to  the 
intent  that  B.  or  B.  and  his  hdirs  may  receiye  a  rent,  the  rent 


(0  Chaplm  ▼.  Chaplin,  3  P. 
Wms.  229  ;  WetkM  ▼.  Ptaeh,  Latw. 
1224. 

(«)  Salter  t.  BtUler,  Cro.  Bl.  901 ; 
S.  C,  Yelv.  9. 


(»)  St.  Auby'9  eoie,  Cro.  EL  183. 
(y)  Butf9eaie,7Co.23^ 
(j)  Salter  Y.Btaier,  nip. 
(a)  Plowd.  28,  556 ;  Palm.  32. 
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is  executed  in  B ;  but  as  in  the  case  of  lands,  the  Statute  incorpomai. 
transferB  the  legal  estate  in  the  rent  to  the  first  cestui  que  mbnts. 
use,  when  therefore  lands  are  conveyed  to  A.  and  his  heirs  to 
the  use  of  B.,  with  a  declaration  that  B.  and  his  heirs  shall 
stand  seised  of  the  rent  to  the  use  of  C.  for  life,  with  re- 
mainder over,  it  was  held  that  the  use  was  executed  first  in 
B.  and  then  in  C.^  and  that  the  remainderman  took  a  trust 
estate  only  {b). 

182.  There  may  be  curtesy  in  a  rent,  and  a  man  may  be  Curtesy  in  a 
tenant  by  the  curtesy  of  a  rent  although  the  wife  die  before 
the  rent  becomes  due  and  she  has  but  a  seisin  in  lawj  be- 
caose,  as  Lord  Coke  says,  the  husband  could  by  no  industry 
attain  to  any  other  seisin^  and  impotentia  excusat  legem  (c) ; 
BO,  where  a  rent-charge  was  granted  to  a  woman  and  her 
heirs,  payable  at  two  feasts  in  the  year,  the  first  payment 
to  be  made  at  such  of  the  said  feasts  as  should  happen  afler 
the  death  of  J.  S. ;  the  woman  married,  had  issue  and  died;  it 
seems  to  have  been  the  inclination  of  the  court,  that  the  hus- 
band should  be  tenant  by  the  curtesy  of  the  rent,  for  although 
the  rent  was  to  commence  mjuturo  yet  it  was  granted  over 
presently,  which  proved  to  be  in  esse,  so  that  the  wife  might 
be  said  habere  hareditatem,  and  the  seisin  was  not  material  in 
the  case  of  a  rent  (</)•  So,  it  is  said  that  if  a  woman  make 
agift  in  tail,  reserving  a  rent  to  her  and  her  heirs,  then  takes 
husband  and  has  issue,  and  the  donee  dies  without  issue,  the 
husband  shall  not  be  tenant  by  the  curtesy  of  the  rent,  for 
that  it  was  determined  by  the  act  of  Grod,  and  no  estate 
thereof  remained ;  but  if  a  man  seised  in  fee  of  a  rent, 
makes  a  gift  in  tail  general  to  a  woman,  who  takes  husband 
and  has  issue,  the  husband  shall  be  tenant  by  the  curtesy  of 
the  rent,  because  the  rent  remains  (e);  so,  if  it  be  a  rent 
de  novo  granted  in  tail,  and  the  wife  dies  without  issue,  the 
husband  shall  be  tenant  by  the  curtesy  (/). 

{h)  Ckapimr.  Chapthi,  nqf.  110, 117. 

(c)  1  iDst.  29.  a.  (e)  1  Inst.  30.  a. 

(J)  Veikiek  y.  Bradbume,  2  Sid.  (/)  Hai^.  Co.  litt.  30.  a.,  n.  (2). 
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iNcoRPORSAL  183.  A  womaii  shall  have  dower  of  a  rent,  whether  it  be 
MBNTs.  rent-semce,  rent^KUiarge  or  rent-aeck,  bat  it  must  be  an  estate 
Dower-in  a  in  fee-flimple  (y) ;  for  if  it  be  an  annuity  which  chaiges  only  the 
person,  and  does  not  issue  out  of  any  lands  or  tenements,  she 
shall  not  be  endowed  {ff) ;  so,  if  a  man  under  the  old  law  of 
dower  made  a  lease  for  life  of  certain  lands  reserving  a  rent 
to  him  and  his  heirs,  and  then  took  a  wife,  she  should  not  be 
endowed  of  the  reversion  because  there  was  no  seian  dther 
in  deed  or  in  law,  nor  of  the  rent  because  the  husband  had 
but  a  particular  estate  therein;  sed  $ecus  if  the  husband  had 
made  a  lease  for  years  (A). 

So,  for  the  same  reason  if  the  freehold  of  the  rent  were 
suspended  during  the  coverture,  a  woman  should  not  be  en- 
dowed (t). 

So,  if  a  rent  de  novo  were  granted  in  tail  without  any  re- 
mainder over,  and  tenant  in  tail  took  wife  and  died  without 
issue,  held  that  the  wife  should  not  be  endowed  because  the 
thing  out  of  which  the  dower  was  to  arise  was  not  in  being; 
but  it  was  otherwise  where  tenant  in  tail  married  and 
died  without  issue,  whereby  the  estate  tail  was  determined : 
for  the  wife  in  that  case  should  be  endowed  notwithstanding^ 
because  the  land  was  in  being,  though  the  estate  tail  therein 
was  determined,  and  the  dower  was  in  some  respects  a  con- 
tinuance of  the  estate  tail  (A),  and  see  further  as  to  dower 
posty  tit.  Dower. 

So,  in  the  same  case,  if  a  rent  in  esse  were  granted 
to  A.  in  tail,  remainder  to  B.  in  fee,  and  A.  married  and 
died  without  issue,  it  was  held,  that  the  wife  should  be 
endowed :  and  so,  if  a  rent  de  novo  were  granted  to  A.  in 
tail,  remainder  to  B.  in  fee,  and  A.  married  and  died  without 
issu^  yet  his  wife  should  be  endowed  (k). 

So,  likewise  in  the  same  case  it  was  held  that  a  wife  was 
not  dowable  out  of  an  equitable  estate  (A)  ;  but  it  is  othei^ 
wise  now  under  the  new  law,  see  post,  tit.  Dower. 


(y)  1  Inst.  32.  (i)  LiUing9t(m'9  com,  7  Co.  38. 

(A)  Fulgeam*9  case,  Noy,  280.  {k)  Chtg^Uny.  Ckeplm,  tup. 


WHAT  ESTATES  MAY  BE  HAD  IK  A  BENT.  191 

184.  A  new  rent  may  be  made  to  oommenoe  tnjvturoj  iHcompoasAL 
£>r  being  an  incorporeal  hereditament^  there  is  no  sospenmon       mknts. 
of  any  freehold  as  in  the  case  of  land  (/),  so  that  the  period  Rent  to  com- 
of  commencement  be  not  too  distant  (m);  it  is  otherwise  fiuuro, 
however  with  a  rent  in  esse  or  a  rent  already  created,  for  that 

cannot  be  granted  to  commence  after  the  death  of  another, 
becanse  to  such  a  rent  there  may  be  a  precedent  title  (»). 

185.  A  rent-charge  may  be  granted  in  remainder  after  a  Beat  in  re- 
Hmitation  of  it  to  a  person  for  life,  as  where  granted  to  A.  for  ™**"  ^' 
the  life  of  B.'remainder  over,  it  was  held,  that  though  A. 

should  die  in  the  life  of  B.,  so  that  the  rent  determined  as  to 
the  perception  of  it,  yet,  inasmuch  as  the  terre-tenant  during 
that  time  held  the  land  discharged  of  the  rent)  that  was  suffi- 
cient to  support  the  remainder  (o),  and  although  it  has  been 
objected  that  there  could  be  no  renuunder  of  that  whereof 
there  was  no  reversion,  yet  the  intent  of  the  party  gives  the 
rent  de  novoy  first  a  being  for  the  whole,  and  then  the  lesser 
estates  are  carved  out  of  it  (p). 

186.  A  rent,  being  an  incorporeal  thing,  can  be  acquired  Seiiin  of  rent, 
only  by  actual  receipt,  but  payment  of  any  money,  in  the 

name  of  seisin  of  rent,  will  ^ve  seisin  (;),  and  therefore 
where  a  man  grants  over  divers  and  several  rents,  and  the 
tenant  gives  a  penny  in  the  name  of  seisin  of  all  rents,  it  is 
a  good  seisin  (r);  and  payment  of  parcel  of  rent  beforehand 
is  an  actual  seisin  of  the  rent  to  give  a  real  action  (s)\  and 
80  it  is  if  a  man  give  an  ox  or  a  horse,  or  other  valuable  thing 
in  the  name  of  rent  («). 

187.  In  some  cases  however  there  may  be  a  seisin  in  law   Seinn  in  Uw. 


(0  Plowd.  156 ;  Pftlm.  29,  30 ;  2  {p)  Weeks  ▼.  Peach,  2  Salk.  277. 

Vent.  204.  {q)  1  Inst.  159.  b. ;  160.  a. 

(m)  Gflb.  on  RentB,  60 ;  and  lee  (r)  22  As8.  66 ;  BeHVs  can,  4 

TVimer  t.  Titmer,  1  B.  C.  C.  316.  Co.  8,  9. 

(n)  Piowd.  156.  («)  1  Inst.  315.  a. 

(o)  Saner  ▼.  Butler,  YcIt.  9. 
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iNcoAPOBEAi.  of  rent)  as  for  instance  to  entitle  a  man  to  curtesy.  (See 
MBNT8.       aniey  §  182).     So^  there  is  a  distinction  between  a  rent  at 

Under  the  common  law,  and  where  it  is  limited  under  the  Statute  of 
Uses,  as  where  land  is  conveyed  to  A.  and  his  heirs  to  the 
use  of  B.  that  he  may  receive  thereout  an  annual  rent,  there 
the  use  of  the  rent  is  immediately  executed  by  the  statute 
in  B.  (0. 

SeWn  j)fja^  As  to  a  rent-charge  the  grant  and  delivery  of  the  deed  is 

no  seisin  of  the  rent>  for  the  seisin  in  law>  which  the  grantee 
has  by  the  grants  is  not  sufficient  to  maintain  an  action  (u). 


rent-charge. 


No  diflBeiflia  of  188.  Where  a  person  has  been  once  seised  of  a  rent»  he 
cannot  afterwards  be  disseised  of  it  except  at  his  own  elec- 
tion (x) ;  for  if  A  is  seised  ef  a  rent-charge,  and  the  tenant 
of  the  land  pays  the  rent  to  another,  this  will  not  divest  A. 
of  his  right;  and  the  payment  of  the  tenant  being  in  his  own 
wrong,  the  rent  still  remains  in  arrear  to  A.  (y). 

Transfer  of  a  189.  A  rent  in  esse  may  be  granted  or  assigned  even  be- 

fore the  grantor  has  seisin  of  it  (z),  but  not  during  its  sus- 
pension (a);  and  a  rent-charge  might  be  conveyed  by  fine 
and  recovery  {b),  now  by  the  substituted  assurance  under 
the  3  &  4  W.  4,  c.  74,  see  Dig.  P.  l  n.  tit.  Fines  and 
B.ECOVBRIES.  So,  it  might  before  the  4  &  5  Vict.  c.  21,  have 
been  conveyed  by  lease  and  release,  and  now  by  release 
only ;  so  also,  by  bargain  and  sale,  and  covenant  to  stand 
seised  (c) ;  as  well  as  by  grant  at  common  law. 

(0  Chaplin  ▼.  Cht^KHf  3  P.  Wms.  3  Cr.  Dig^  295. 
229.  (z)  Perk.  sect.  91;  Shep.  Toodift. 

(«)  1  Inst.  160.  a.  238. 

(4r)  litt.  Bs.  237,  240.  (a)  Shep.  Toudiat  tup. 

(y)  litt.  sect.  558,  559;  see  also  10  (b)  Pig.  97. 

Co.  97 ;  Hawk.  P.  C.  c.  64,  s.  45 ;  (c)  Lade  t.  Baker,  2  Ventr.  260. 
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IV.  ^sment  of  Iftent 

1.  Daj/8  of  Payment  of  Rent, 


§  191.  Bf  Afpomimmi  of  ike  Par- 
tie§. 
Or  of  ike  Law. 
192.  General  Seeervatifm. 


§  193.  Day9o/Payment,howlimHed. 
Pariieular  Day9  qf  Payment. 
Payment  in  advance. 
Old  and  New  Lady  Day,  Sfc. 


2.   When  Rent  is  due, 

194.  Pari  of  the  Day.  I      194.  How  Partiee  are  affected  ly, 
I%e  Day  iteeff.                        \  the  Law. 

3.   Where  Rent  is  payable. 

195.  On  the  Land.  |      195.  In  the  Exchequer. 

4.  How  Rent  is  payable. 

196.  Payment  brfore  U  i»  due.       \   196.  Arreare  qfRent  a  Specialty  Debt. 

196.  Set'CffagainetRent. 

5.   To  wliam  Rent  is  payable. 


197.  Meal  or  Pereonal  Repreeenta^ 

iivee. 
1>8.  As    between   Landlord   and 
Tenant. 
In  case  qf  Bankruptcy. 


199.  Execution  against  Tenant. 

200.  Landlord's  Claim  under  what 

Executions. 

201.  Am  between  Mortgagor  and 

Mortgagee. 


6.  Liability  to  pay  Rent. 


202.  Liability  under  Covenant. 

203.  Relirfm  Equity. 

204.  In  case  qf  Eviction. 
From  Part  of  the  Land. 
Emetion  in  ease  of  Tenancy 

from  Tear  to  Tear. 


205.  Liability  qf  Tenant  m  case  qf 

Assignment. 

206.  Where  there  is  no  beneficial 

Enjoyment. 

207.  Liability  ^f  Personal  Repre* 

sentatives. 


INCOmPORBAL 
HBBSDITA- 


§  190.  Under  this  head  may  be  considered — 1.  Days  of 
payment  of  rent;  2.  When  rent  is  due;  3.  Where  rent  is 
payable;  4.  How  rent  is  payable;  5.  To  whom  rent  is  pay- 
able; 6.  Liability  of  tenant  to  pay  rent. 

1  •  Days  of  Payment  qf  Rent. 

191.  The  days  of  payment  are  either  by  the  particular  By  appoint. 
aj^Mnntment  of  the  parties,  or  in  default  thereof  by  the  ^^^  ^ 
VOL.  I.  o 
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iNcoBPOBBAi.   appointment  of  law  so  as  to  answer  the  intention  of  the 
ifENTB.       parties  ((f);  and,  therefore,  if  A.  makes  a  lease  to  B.  the 

or  of  the  Uw.  6th  of  August,  rendering  yearly  the  rent  of  forty  shillings 
at  the  two  feasts  of  the  year,  that  is,  at  Lady-day  and 
Michaelmas,  by  equal  portions ;  thoogh  in  this  case  by  the 
appointment  of  the  parties  Lady-day  be  the  first  term 
mentioned,  yet  the  first  payment  shall  be  made  at  Michael- 
mas ensuing  the  date  of  the  lease ;  for  without  such  trans- 
position, the  intention  of  the  parties  would  never  be  fulfilled ; 
because  the  rent  being  reserved  annually,  the  lessor  would 
lose  the  profits  of  one-half  year,  as  the  lessee  would  enjoy 
the  land  from  the  date  of  the  lease  to  the  first  Michaelmas 
without  paying  rent,  and  so  likewise  from  the  last  Lady- 
day  of  the  term  to  the  expiration  of  it;  because,  although 
the  lease  ended  in  August^  yet  the  payment  was  not 
to  be  made  till  Michaelmas,  before  which  the  lease  ex- 
pired (<?).  See  also  5  Co.  112 ;  3  Bulst.  328 ;  2  BolL  Bep. 
213 ;  T.  Jo.  109,  as  to  how  the  law  marshals  payments. 

So,  if  a  man  make  a  lease  the  first  day  of  May,  reserving 
rent  quarterly,  this  shall  be  intended  quarterly  from  the 
making  of  the  lease ;  for  if  the  b^mning  of  the  quarter  be 
construed  to  be  any  other  day  than  the  date  of  the  lease, 
the  lessor  will  lose  a  portion  of  the  profits  (/). 


General  reaer- 
vation* 


192.  A  rent  reserved  generally  is  payable  at  the  end  of 
the  year  (y) ;  and  although  there  was  a  parol  agreement  to 
pay  quarterly,  and  the  rent  was  accordingly  paid  quarterly, 
yet»  as  there  was  no  mention  in  the  written  agreement  of 
the  time  when  the  rent  was  to  be  paid,  it  was  held,  that  the 
rent  was  still  payable  yearly,  and  not  quarterly  (h) ;  and  if 
the  rent  is  made  payable  yearly  during  the  time  that  the 
lessee  shall  enjoy  the  land,  the  lessor  cannot  demand  this 
rent  half-yearly,  but  must  wait  to  the  end  of  the  year  (i). 


(iT)  Flowd.  171;    1   Inst.  217; 
Hob.  172;  Gilb.  on  Rents,  48. 
(«)  milr.  Grange,  Plowd.  171. 
(/)  2  RoU.  Abr.  449,  450. 


(p)  Latcb,  264. 

(A)  Turner  ▼.  Allday,  Tyr.  &  Gr. 
819. 

(i)  HeU.  53;LiU.  Rep.  61. 
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S09  if  a  man  grants  a  rent  of  J£10  to  another,  payable  at  iNcompoRSAL 
tne  two  usual  feasts  of  the  year,  this  shall  be  intended  bj  u bnts. 
equal  portions,  though  it  be  not  so  mentioned  in  the  deed, 
because  where  there  are  two  several  days  appointed  for  the 
pajrmenty  it  is  the  most  equal  construction  that  a  moiety  of 
the  rent  shall  be  paid  at  each  day  (A) ;  and  the  two  usual 
feasts  shall  be  deemed  to  be  Lady-day  and  Michaelmas, 
because  they  are  the  days  usually  i^pointed  in  contracts  of 
this  nature  (/). 

193.  When  special  days  of  payment  are  limited  by  the  D^iysofpty- 
reddendumy  the  rent  must  be  computed  according  to  the  u^^d!*^'' 
reddendum^  and  not  according  to  the  habendum;  and  the 
computation  of  the  rent  according  to  the  habendum  is  only 
when  the  reddendum  is  general,  that  is,  yielding  and  paying 
quarterly  so  much  rent  (m). 

Where  rent  is  reserved  quarterly  or  half-quarterly,  if  Particular 
required,  and  the  landlord  received  the  rent  quarterly  for  ^"^'^  '**^' 
the  first  twelve  months,  it  was  held,  that  he  could  not 
without  notice  distrain  for  a  half-quarter's  rent  (n) ;  and  if  Payment  in 
rent  is  intended  to  be  made  payable  in  advance,  it  must  be 
so  clearly  specified ;  for  where  a  house  was  let  at  a  yearly 
rent,  payment  to  commence  at  Michaelmas,  and  to  be  paid 
three  months  in  advance,  such  advance  to  be  paid  on  taking 
possession,  held  that  this  advance  was  confined  to  the  first 
quarter  only ;  and  if  the  intention  had  been  otherwise,  it 
ought  to  have  been  said  '^  always  paid  in  advance"  (o);  but 
under  a  reddendum  of  a  yearly  rent,  payable  by  four  equal 
quarterly  payments,  commencing  from  the  25th  daj  of  March 
then  instant;  the  first  quarter's  rent  is  payable  on  the  said 
25th  day  of  March ;  and  consequently  the  rent  is  a  before- 
hand rent  (p);  and  yet  imder  an  agreement  for  the  quarterly 

(*)  Noy,  18 ;  2  Roll.  Abr.  450.  299 ;  S.  C,  3  Mo.  &  Sc.  763. 

(/)  2  And.  122 ;  2  Roll.  Abr.  450.  (0)  Holland  v.  Palter,  2  Stark. 

(m)  TomJtyng  ▼.  Pttuent,  2  Ld.  161. 

Raym.  819;    S.  C,  1  Salk.  141;  7  (p)  Hopkim  ▼.  ffelmore,  8  Ad. 

Mod.  96.  &  E.  463 ;  S.  C,  3  Nev.  &  P.  453 ; 

(«)  Mallam  t.  Arden,  10  Bing.  1  W.  W.  &  H.  386 ;  2  Jur.  856. 
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nfcoBPosBAL   payment  of  rent,  the  first  pa3rinent  becomes  due  at  the  end 
MKNT8.       of  the  first  quarter,  and  the  custom  of  the  country  to  pay 
rent  in  advance  cannot  be  imported  into  it  {q). 
Old  and  New         Where  on  a  parol  demise  rent  was  to  be  payable  firom 
Lady  Day,  &c.   ^j^^  Lady-day  following,  evidence  of  the  custom  of  the 
country  was  held  admissible,  to  shew  that  the  parties  meant 
"Old  Lady-day "(r);  so,  where  the  defendant  in  replevin 
avowed  that  the  rent  was  payable  at  Martinmas,  to  wit, 
Nov.  23rd,  this  was  held  to  mean  New  Martinmas^  but  evi- 
dence was  admitted  to  shew  that  the  rent  was  payable  at 
Old  Martinmas  («). 

2.  When  RerU  is  due. 

Part  of  the  194.  The  time  when  rent  is  due  by  law  respects  either 

^'  the  part  of  the  day,  or  the  day  itself. 

As  to  the  part  of  the  day,  it  seems  to  be  settled  that  rent 
is  not  due  until  midnight  of  the  day  upon  which  it  is  re- 
served {t) ;  although  sunset  is  the  time  appointed  by  law  to 
make  a  proper  demand  of  it,  in  order  to  take  advantage  of 
a  condition  of  re-entry,  and  to  tender  rent  in  order  to  save 
a  forfeiture  (u). 

The  day  itself.  As  to  the  day  itself,  it  has  been  held,  that  where  the  re- 
servation is  in  the  alternative,  to  pay  at  any  particular  feast, 
or  BO  many  days  after,  although  it  is  in  the  election  of  the 
lessee  to  pay  at  the  feast,  yet  tiie  rent  was  not  I^ally  due 
until  the  last  of  the  days  after  (v) ;  and  where  the  reserva- 
tion was  until  a  certain  feast,  the  feast-day  was  held  to  be 
inclusive  [x) ;  and  though  there  be  election  to  pay  on  the 


{q)  Doe  y.  WeUer,  1  Jar.  622.  Belkui*,  dted  Roekingkam  ▼.  Pm- 

(r)  Doe  T.  Beneon,  4  B.  &  A.  rice,  1.  P.  Wma.   177;  Str^iford 

588,  reoog^maed  in  Deti  t.  Hopkm-  {Bert)  t.  Lady  WeHtwarth,  Id.  180. 

eoUf  3  D.  &  R.  507.  («)  Dtqtpa  ▼.  Mayo,  eup, 

(#)  Smith  ▼.  Waiton,  8  Bing.  235 ;  («)  C7«ii'#  eaee,  mtp, 

S.  C.  1  M.  &  Sc.  380.  (jr)  Biggon  t.  Bridge,  Z  Keb.  534, 

(0  ClwCe  eaee,  10  Co.  127 ;  Dup-  orerruling  Umble  t.  FUher,  Cro.  EL 

pa  ▼.  Mayo,  1  Saand.  287  ;  S.  C,  2  702 ;  S.  C,  Yely.  74  ;  and  reoognis* 

Salk.  578.     See  alao  Southern  r.  ing  Anom.,  3  Leon.  211. 
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said  feast  or  twentyone  days  after,  yet  this  was  held  not   incorpobbai. 
to  be  matenal,  for  when  the  last  feast  comes,  it  is  abso-        mbnts. 
lutely  due  on  that  day  (y). 

The  question  as  to  the  time  when  rent  is  due,  affects  How  parties 
not  only  the  party  liable  to  pay,  but  also  the  party  entitled  ^uw?  ^ 
to  receive.  Bent  is  not  due  before  the  day  of  payment  in* 
curred,  and  if  paid  by  the  tenant  before  it  is  due,  it  is  a 
Toluntary  payment  (z);  and  if  the  lessor  dies  on  the  day  when 
it  ought  to  be  p^d,  but  before  midnight,  the  rent  which  is 
incident  to  the  reversion  will  go  with  the  land  to  the  heir 
or  reversioner;  but  this  is  to  be  understood  of  the  case  of  a 
lease  made  by  a  person  seised  in  fee,  or  made  under  a  power; 
for  it  is  otherwise  in  the  case  of  a  lease  made  by  a  tenant 
for  life. 

Where  the  rent  is  once  due,  or  in  arrear,  it  goes  to  the 
executor  as  a  chattel,  although  before  it  is  due  he  cannot 
recover  it  (a) ;  and  where  a  testator  died  in  the  afternoon 
of  Michaelmas-day,  after  having  received  rent  from  one  of 
his  tenants  on  the  morning  of  that  day,  the  executor  was 
compelled  to  account  for  it  to  the  party  entitled  (6).  As 
to  what  goes  to  the  heir,  and  what  to  the  executor,  see 
ftiriher,  ante,  §  12. 

3.  Where  Rent  is  payable. 

195.  Where  rent  is  reserved  payable  yearly,  it  is  to  be  On  the  land. 
paid  on  the  land,  for  the  land  is  the  debtor  (c) ;  and  it  makes 
no  difference^  that  a  man  has  bound  himself  to  perform  the 
covenants  of  his  lease,  for  the  rent  may  be  tendered  on  the 
land  without  seeking  the  obligee  (c).  The  lessee  of  the 
queen  must  pay  his  rent,  without  demand,  at  the  Exchequer,  In  the  Exche- 
wherever  it  may  be ;  but  if  the  queen  grant  the  land  in  re-  ^'^^' 


{jf)  Biggon  ▼.  Bridge^  S  Keb.  534,  (a)  PiUington  t.  Dalton,  Cro.  El. 

orerrroling  Umble  ▼.  FUker^  Cro.  EL  575. 

702;  S.  C,  YeW.  74 ;  and  recognis-  {p)  Lord  Bockmghmn  ▼.  Penrice, 

ing  Anon,,  3  Leon.  211.  n^, 

{i)  See  pati,  f  197.  (e)  1  Inst.  201.  b. 
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INCORPOREAL   versioD,  the  patentee  must  demand  the  rent  on  the  knd  be- 
MBNTg.        lore  he  can  enter  as  for  a  forfeiture  for  non-payment  (e). 

4.  How  Refit  is  payable* 
Payment  before       196.  If  the  tenant  pay  his  rent  before  the  day,  it  is 

It  18  due.  ^  ''  "^     .      , 

voluntary,  and  no  satisfaction  at  law ;  but  if  it  be  paid  m 
the  name  of  seisin  of  rent,  it  will  enure  to  give  seisin  (/) ; 
but  such  payment  in  equity  will  it  seems  discharge  the 
lessee  (ff) ;  but  the  remainderman  may  in  that  case  recover 
it  from  the  personal  representatives  (y).  If  rent  is  payable 
at  the  feast  of  Easter,  and  the  tenant  pays  the  rent  in  the 
morning,  and  the  lessor  dies  at  two  hours  before  noon  of  the 
same  day,  this  payment  although  voluntary  is  a  good  satis- 
faction agtunst  the  heir,  but  not  against  the  queen  (A) ;  and 
the  same  has  been  decreed  in  equity  (t). 
Arreur  of  rent  Rent  in  arrear,  whether  by  deed  or  parol,  is  held  to  be  of 
debt.  equal  degree  with  a  specialty  debt,  and  therefore  in  the  dis- 

tribution of  a  deceased  tenant's  estate,  is  to  be  paid  with 
debts  of  that  degree  (A:).  Rent,  like  any  other  species  of 
debt,  may  be  paid  by  a  remittance  by  the  post,  and  if  so 
directed  by  the  landlord  and  it  be  lost,  the  latter  must  bear 
the  loss  (I) ;  and  so  a  landlord  or  any  other  creditor  may  in- 
sist upon  payment  being  made  to  himself;  but  having  once 
authorized  payment  to  an  agent,  he  cannot  revoke  the  au- 
thority, if  the  debtor  has  given  such  a  pledge  to  pay  as 
would  bind  him  in  a  court  of  law  (m) ;  and  in  the  3  &  4 
W.  4,  c.  42,  debt  for  rent  upon  an  indenture  of  demise  is 

(e)  Borough  ▼.  7by/or,  Cro.  El.  (|)  Lor^  Roekingkam  t.  Peariee, 

(f)  Clun's   eate,    tup.  i    Crom^  (k)  WHIoUy.  Barle,  I  Yem.  490-, 
weU  {Lord)  ▼.  Andrews,  Cro.  El.       Qage  ▼.  Aeton,  1  Frcem.  512;  S.  C, 

Com.  67;  Carth.  511;  ISiOk.  325; 
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(ff)  Rockingham  (Lord)  ▼.  Oxen.  Thompeonr.  Thomp9on,9Fnot,47l. 

dM,  cited  in   ejT  parte  Smyth,   1  (/)  Warwicke  ▼.  Noakee,  1  Peake, 

Swanst.  346,  n.  5^^ 

(A)  44  E.  3.  3  b.  cited  in  (Hun^e  (m)  Hodgeon  v.  Andenon,  3  B.  & 

ease,   flip. ;    and    lee    Yelv.    167;  C.  842;  S.  C,  5  D.  &  R.  735. 
Brownl.  106;  Hard.  24. 
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put  on  the  same  footing  as  other  specialties^  see  Dig.  P.  in.    ikcobporbal 
tiU  Limitation  of  Actions.  msnts. 

If  a  landlord  take  a  security,  as  a  bill  of  exchange  and  Taking  a  aeca- 
iiie  like,  this  will  not  amount  to  a  payment,  nor  bar  him  of  ^^l^^^^  ^^ 
his  remedies  (n). 

As  a  rule,  no  payments  made  or  damages  sustuned  by  a  Set.off  against 
tenant  can  be  set  off  against  a  claim  for  rent,  except  a  pay- 
ment for  ground-rent  (o);  or  for  the  land-tax  under  the  38 
G.  3,  c  5,  8.  17,  which  requires  such  deductions  to  be  al- 
lowed (/?) ;  or  the  property-tax  (q) ;  or  other  rates  regularly 
asseeeed  on  the  landlord  (r) ;  or  where  a  tenant  is  compelled 
to  make  any  payment  which  the  landlord  is  bound  to  make, 
in  order  to  save  himself  from  being  ousted  {$) ;  or  where  the 
tenant  is  compelled  to  make  repairs,  which  the  landlord  is 
bound  to  make  (t) ;  or  where  there  is  a  special  agreement, 
that  the  tenant  may  deduct  firom  the  rent  momes  due  from 
the  landlord  (x). 

5.   To  wham  Rent  is  payable^  or  who  entitled  to  receive  Rent. 

197.  As  to  the  persons  entitled  to  receive  rent,  questions 
have  arisen  between  the  real  and  personal  representatives  of 
the  deceased  lessor,  between  the  landlord  and  tenant,  or  the 
mortgagor  and  mortgagee. 

As  between  the  real  and  personal  representatives  the  rent  Real  or  per. 
will  on  the  death  of  the  lessor  go  to  the  one  or  the  other,  J^^J^JJ^I*' 
either  according  as  the  rent  is  reserved  or  as  the  death  hap- 
pens before  or  ailer  the  rent  becomes  due  (y) ;  but  this  must 
be  understood  as  applying  only  to  the  case  of  a  lease  made 

(ft)  Harru  ▼.  Skipwtty,  Ball.  N.  P.  {q)  dennell  t.  Read,  7  Taunt.  50 ; 

182;  Ewer  ▼.  Cliflon,  Id. ;  and  see  S.  C,  2  Marsh.  371. 

8win  y.MihH,  1  Ken.  370;  Dati$  (r)  noper^,Buniford,Z'TnxiXkt.1^. 

▼.  Gyde,  3  Ad.  &  Ell.  623 ;  S.  C,  4  («)  Smith  ▼.  Pearce,  Woodf.  L« 

Ner.  &  Man.  462 ;  I  Harr.  &  WoH.  &  T.  291,  4th  ed.  by  Harr.  &  WoU. 

50;  Payrty  t.  Baker,  3  Price,  572.  (/)  Watere  ▼.  WHgaU,  2  Anit. 

(o)  Doe  ▼.  Hare,  2  Cr.  &  Meea.  575. 

145 ;  S.  C,  4  Tjrtt.  29.  («)  WUlwn  ▼.  Davenport,  5  C. 

(ji)  Saundereon  t.  Hameon,  3  C.  &  P.  531. 

&  P.  314 ;  Carter  ▼.  Carter,  5  Bing«  (y)  See  anie,  f  195. 
406;  S.  C.,2M.  &P.732. 
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iNcomFOBEAL   bv  a  Icssor  seised  in  fee,  or  made  by  one  under  a  power;  in 

■■RBDITA-  «       1  1  •       .        i.iv.  -r 

MKNT8.  the  case  of  a  lease  by  a  tenant  it  is  dinerent.  In  two  par- 
ticular cases,  indeed^  it  has  been  held  that  the  executor  of  a 
tenant  for  life  was  entitled  to  the  rent  although  the  lessor 
died  before  it  was  due ;  as  where  A.  granted  a  rent-charge 
to  B.,  payable  at  Lady-day  and  Michaelmas,  and  B.  died 
on  Michaelmas-day  after  sunset,  it  was  held,  that  as  B. 
lived  till  after  sunset,  which  was  the  legal  time  for  demand- 
ing the  rent,  though  he  died  before  twelve  at  nighty  it 
should  go  to  the  executor  (2:) ;  and  so,  where  A.,  tenant  for 
life,  remainder  to  his  wife  for  life,  made  a  lease  reserving 
rent  at  Lady-day  and  Michaelmas,  and  died  on  Michaelmas- 
day  about  twelve  o'clock  at  noon,  his  administrator  was  held 
to  be  entitled  to  this  rent  (a);  for  the  Court  took  a  differ- 
ence betwixt  a  rent  incident  to  a  reversion,  which  must  go 
somewhere  (if  not  to  the  executor,  then  to  the  heir),  and 
where  the  rent  can  go  nowhere,  unless  to  the  executor;  in 
which  latter  case  if  the  lessor  lived  to  the  beginning  of  the 
day,  at  which  time  a  voluntary  payment  might  be  made, 
this  would  be  sufficient  to  entitle  the  executor  or  adminis- 
trator to  the  rent,  rather  than  it  should  be  lost  (6);  but  in 
other  cases  where  the  lessor,  tenant  for  life,  died  before  the 
time  reserved  for  the  payment  of  the  rent  by  the  lessee,  the 
rent  which  accrued  from  the  last  quarter  to  the  time  of  tiie 
death  was  lost,  or,  in  other  words,  retained  by  the  lessee 
himself  (c);  but  by  the  11  G.  2,  c  9,  s.  15,  amended  and 
extended  by  4  &  5  W.  4,  c  22,  this  portion  of  the  rent  is 
given  to  the  executor  or  administrator.  See  post^  §  210 : 
also  Dig.  P.  n,  tit  Apportionment. 

As  between  198.  A  payment  of  rent  by  mistake  or  misrepresentation 

tenant.   ^       ^  ^  person  not  entitied  to  it,  does  not  preclude  the  tenant 

from  shewing,  that  tiie  person,  to  whom  it  was  paid,  was  not 


•  {x)  BellatU  ▼.  Cole  (sometimes 
cited  as  Southern  ▼.  BeOafie),  cited 
kkBoeiinffkam  {Lord)  ▼.  Penrleet  1 
P.  Wms.  178  ;  1  Sannd.  by  Wms. 
288,  n.  (17). 
(«)  10  Co.  127  b. 


(b)  ]0Co.l27b.Seea]8OiSSfn|foitr 
(Bart)  T.  Lady  Wentwortk,  Prec. 
Chan.  555,  dted  1  P.  Wms.  180. 

(e)  Jefmer  t.  Jforyan,  1  P.  Wms. 
S02. 
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entitled  (d);  and  the  party  paying  under  such  a  misappre-  ikoobporkal 
hension  may  recover  the  amount  so  wrongftdly  pidd  (e) :  and  warn, 
where  a  landlord  received  through  his  agent  his  rent  regu- 
larly irom  a  tenant,  without  deducting  the  sewers'  rate, 
which  it  was  afterwards  found  that  by  the  terms  of  tiie 
agreement  the  tenant  ought  to  have  paid,  he  could  not  re^ 
cover  the  sums  so  deducted  as  arrears  of  rent(/).  If  a 
landlord  grants  a  lease,  reserving  rent,  and  no  rent  is  paid, 
this  18  held  to  be  adverse  possession,  in  the  same  manner  as 
if  rent  had  been  paid  to  the  wrong  person  (^). 

One  of  several  joint  tenants  may  demand  and  recdve  the  Joint  tenuts. 
whole  rent  due  and  give  a  dischai^  for  it,  and  such  a  dis- 
charge is  binding  on  his  companions  (A) ;  so,  upon  a  lease  by 
tenants  in  common,  the  survivor  may  sue  for  the  whole; 
althott^  the  reser\^ation  be  to  the  lessors  according  to  their 
ieq)ective  interests  (t ). 

Where  money  is  paid  by  a  tenant  after  an  act  of  bank-  In  case  of 
ruptcy  by  a  landlord  who  is  about  to  distrain,  such  pajrment  tenant! 
will  be  good,  and  cannot  be  impeached  by  the  assignees  (A). 
As  to  the  effect  of  the  wrongful  payment  of  rent  in  respect 
of  the  Statute  of  Limitations,  see  Dig.  P.  in.  tit  Limitations. 

199.  By  the  8  A.  c.  14,  when  the  goods  of  a  tenant  are  Ezecntion 
taken  in  execution  the  landlord  may  claim  to  be  paid  a  year's  ■«*"*^  **""*  • 
rent;  but  in  that  case  there  must  be  an  existing  tenancy  at 
tiie  time ;  therefore,  where  growing  crops  of  a  tenant  were 
seized  under  a  Ji.  feu  and  a  writ  of  habere  facias  possessionem 
was  subsequentiy  delivered  to  the  sheriff  in  an  ejectment  at 
the  suit  of  the  landlord,  it  was  held  tiiat  the  growing  crops 

(<0  Roper*  ▼.  Piicher,  6  Taunt.  562  ;  S.  C,  3  C.  &  P.  234  ;  1  M.  & 

202  ;  S.  C,  1  Manh.  541.  P.  474. 

(e)  Williams  t.  BartkoUmew,  1  (i)  Wallaee  t.  BPLareu,  1  Man. 

B.  fc  P.  326.  &  Ryl.  516. 

(/)  Waller  ▼.  Andrewe,  3  M.  &  (k)  Sieveneon  t.   Wood,  5  Esp. 

W.  312 ;  H.  &  H.  87.  200.     See  also  Maoor  ▼.  Croome,  1 

(g)  Doe  T.  (kcenham,  7  M.  &  W.  Bing.  261 ;  S.  C,  8  J.  B.  Moore, 

131.  171 ;  Damtom  r.  Pieman,  3  Peake, 

(A)  Roknuon  ▼.  Hq^ktum,  4  Bing.  111. 
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INCORPOREAL  could  Dot  1)6  Icgallj  considered  as  belonging  to  the  tenant, 
MBNT8.  he  being  a  trespasser  from  the  day  of  the  demise  laid  in  the 
declaration,  and  that  the  sheriff  was  not  bound  to  allow  a 
year's  rent  under  the  statute,  which  contemplates  an  exist* 
ing  tenancy  only  at  the  time  of  the  execution  (/) ;  and  the 
demand  must  be  made  while  the  goods  are  in  the  hands  of 
the  sheriff;  and,  therefore,  could  not  be  made  by  an  admini- 
strator, to  whom  administration  was  granted  after  the  goods 
were  sold  under  an  execution  (m) ;  and  the  landlord  cannot 
claim  from  the  sheriff  rent  accruing  due  subsequently  to  the 
levy  and  sale  under  a  JL  fa.^  although  the  goods  were  not 
removed  from  the  premises  (n) ;  but  where  a  person  held 
under  an  assignment  of  a  lease  which  by  the  terms  of  the 
agreement  was  not  completed  at  the  time  of  the  JL  feu  levied 
on  the  goods  of  the  assignee,  the  sheriff  nevertheless  was 
held  bound  to  pay  the  lessee  half  a  year's  rent  due  at  the 
time  of  the  levy  {o) ;  and  a  sheriff  ought  to  have  evidence 
that  the  rent  is  due  (p). 


I^ndlordB 
claim  under 
what  exectt- 

tiOD8. 


200.  The  statute  extends  to  every  land  of  execution,  as 
for  the  costs  of  a  nonsuit  (^);  so,  a  sequestration  has  been 
held  to  be  within  the  statute  (r) ;  so,  notwithstanding  out- 
lawry, in  a  civil  siiit  (*);  but  bankruptcy  is  not  an  execu- 
tion within  the  statute  {t)i  and  the  landlord  cannot  retun  a 
year's  rent  against  the  assignees  of  the  tenant  under  the  In- 
solvent Act(x).  So,  before  the  11  G.  4,  and  1  W.  4, 
c  14,  extending  the  provisions  of  the  8  A.  c  14  to  the 
county  of  Durham,  the  sheriff  was  not  bound  to  pay  the 
landlord  a  year's  rent  out  of  goods  seized  under  a  pone  per 


(/)  Hodffson  T.  Gcwoigne,  5  B.  & 
A.  88. 

(m)  Waring  w. Dewberry,  I  Str.97. 

(fi)  Hoakifu  V.  Knight,  1  M.  &  S. 
245. 

(o)  Saundere  ▼.  Muigrme,  6  B. 
&  C.  524  ;  S.  C,  9  D.  &  Ryl.  529  ; 
2  C.  &  P.  294.  See  also  Duck  t. 
Braddyl,  13  Price,  455. 

{jp)  Keightly  ▼.  Birch,  3  Campb. 


521.  See  als9  Dig.  P.  ii.  tit.  Dis- 
TRBSS,  p.  III.  tit.  Ikterpleadbr. 

{q)  Henchett  t.  Kin^Mon,  2  Wils. 
140. 

(r)  Dixon  r,  SnUth,  1  Swanrt.  457. 

Is)  8i.  John'9  CoUege  {Oxford)  r. 
Mureot,  7  T.  R.  259. 

(0  Lee  ▼.  Lopu,  15  East,  230. 

{x)  Taylor  r.  Lanyon,  6  Biiig. 
536;  4M.&P.  316. 
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va£os  or  any  writ  of  extent  thereon^  Issuing  out  of  the  Court   incorpo»eai* 

y»Vwi/\  HBRBDITA- 

of  Pleas  of  Durham  (y),  Miyre. 

In  all  cases  a  landlord  is  not  entitled  to  a  year's  rent  as 
agunst  the  claims  of  the  Crown^  as  where  goods  have  been 
seized  under  an  extent  in  aid  (jer). 

Where  there  are  two  executions  on  the  tenant's  goods, 
the  landlord  can  demand  his  year's  rent  under  the  statute 
out  of  one  of  them  only  (a). 

201.  As  between  a  mortgagor  and  mortgagee,  the  former  As  between 

is  not  to  pay  rent  to  the  latter  (h) ;  but  since  the  4  A.  c  ^d' mor^gce. 

16,  dispensing  with  the  necessity  of  attornment  by  tenants, 

notice  to  the  tenant  is  absolutely  necessary  in  order  to  entitle 

the  mortgagee  to  the  rent  (e);  and  where  a  tenant  not  having 

received  notice  had  paid  his  lessor,  the  mortgagor,  he  was 

excused  from  paying  it  again  to  the  mortgagee  {d) ;  and 

where  a  mortgagee  ^ves  notice  to  the  tenant  in  possession 

to  pay  the  rent  to  him,  and  he  pays  it  to  the  assignees  of  the 

mortgagor,  a  court  of  equity  will  not  order  them  to  refimd 

the  rent  to  the  mortgagee  (^);  but  as  to  the  claims  of  a 

mortgagee  in  case  of  the  bankruptcy  of  the  mortgagor,  see 

further,  posty  §  205. 

6.  Liability  to  pay  Rent  or  otherwise. 

202.  Where  the  law  creates  a  duty  or  charge,  and  the  Liability  under 
party  is  disabled  from  performing  it,  without  any  default  on  *^^*'*'"'* 

his  part,  and  has  no  remedy  over,  the  law  will  excuse  him, 
and  therefore  if  the  tenant  be  evicted  from  the  lands  demised 


(y)  Brandling  t.  Barrington,  6  B.  {b)  Mota  T.  GallinuMre,  1  Doogl. 

&  C.  467  ;  S.  C,  9  D.  &  Ryl.  609 ;  265. 

»ed  tecut  under  that  Act,  Gethin  ▼.  (c)  Id. 

WUk$,  2  D.  P.  C.  189.  id)  Waitt  t.    Ognell,   Cro.   Jac 

(;r)  R.  ▼.  Deeatupf  2  Price  17 ;  and  392,  recognised  in  Birch  ▼.  White, 

■ee  also  the  saving  clause  in  11  6.  4  1  T.  R.  384. 

&  1  W.  4,  c.  11,  8.  2;  Dig.  P.  ii.  («)  Ex  parte  WiUon,  1  Rose  444} 

Ut.  ExBOUTiON.  S.  C,  2  V.  &  B.  252. 

(a)  Dod  ▼.  Sasbg,  2  Str.  1024. 
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iNco&poBBAL  to  him^  he  will  thereby  be  discharged  from  the  payment  of 
MENT8.  rent  (f),  for  as  the  rent  is  somethmg  given  by  way  of  retn- 
bution  for  the  use  and  occupation  of  the  thing  demised^  if 
the  tenant  be  deprived  of  the  land^  his  obligation  to  pay  the 
rent  ceases  (/);  but  where  a  party  by  his  own  contract  im- 
poses on  himself  a  duty  or  charge,  he  is  bound  to  make  it 
good,  notwithstanding  inevitable  accident(^),  therefore  under 
a  covenant  to  pay  rent^  a  lessee  is  bound  to  pay  the  rent 
during  the  term,  although  the  house  be  burnt  down  (A),  and 
although  the  case  of  fire  was  expressly  excepted  under  the 
covenant  to  repair  (A),  for  where  a  party  enters  into  an  abso- 
lute contract  without  any  qualification  or  exception,  and  re- 
ceives from  the  party  with  whom  he  contracts  the  consider^ 
ation  for  such  engagement,  he  must  abide  by  the  contract  {%); 
and  at  law  it  appears  to  be  settled,  that,  as  a  consequence  of 
a  house  being  burnt  down,  a  landlord  in  the  absence  of  any 
stipulation  to  the  contrary  is  not  bound  to  rebuild,  and  the 
tenant  is  bound  to  pay  rent  (k);  and  a  covenant  that  in  case 
the  premises  are  burnt  down  the  lessor  shall  rebuild^  other- 
wise the  rent  shall  cease,  will  not  be  considered  as  coming 
imder  the  words  "  usual  covenant"  (/). 

Relief  in  203.  In  some  of  the  earlier  cases  a  court  of  equity  would 

grant  an  injunction  against  the  landlord's  claim  of  rent  until 
the  premises  were  rebuilt  (m) ;  and  a  similar  decision  waa 
come  to  in  Steele  v.  Wright  («),  but  where  there  are  no 
special  circumstances,  the  general  rule  prevails,  that  equity 
follows  the  law,  therefore  where  the  tenant  covenanted  to 
repair,  ^^  damage  by  fire  only  excepted^"  and  the  premises 

(/)  Glib.  Rente,  145.  4  Tannt.  45. 

(jg)  Paradine  v.  Jane,  Al.  27.  (k)  Pindar  v.  Aimlep,  dted  1  T. 

(A)  Monk  T.  Cooper t  1  Str.  763  ;  R.  312 ;  also  in  Doe  i,  SandJkam,  Id. 

S.  C,  2  Ld.  Raym.  1477,  and  fiiUy  710. 

recognised  in  Bel/our  t.  Wetton,  1  (/)  Doe  ▼.  Sandham,  tup. 

T.  R.  310,  which  was  precisely  a  (m)  Brotm  y.  QuiZ/tfr,  Ambl.  619 ; 

similar  case.  S.  P.,  Camden  ▼.  Morton,  2  Eden, 

(t)  Beale  y.  Thompton,  3  B.  &  P.  219. 

420.    See  also  Baker  y.  Holxapfel,  (n)  1  T.  R.  708. 
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being  burnt  down,  the  landlord  refused  to  rebuild  the  pre-   inoobpoual 

mifies,  or  take  a  surrender  of  the  lease,  and  commenced  an        mbntb. 

action  at  law  on  the  covenant  for  non-payment  of  the  rent 

aocmed  due  since  the  fire,  on  a  bill  for  an  injunction,  the 

Court  after  full  consideration  decided,  that  as  there  was  no 

defence  against  an  action  at  law,  the  tenant  had  no  remedy 

in   equity  against  the  unrestricted   covenant  to  pay  the 

rent  (o),  and  on  this  principle  it  has  been  decided  that  a 

tenant  has  no  equity  to  compel  his  landlord  to  expend  money 

received  from  the  insurance  office,  on  the  demised  premises 

being  burnt  down,  in  rebuilding  the  premises,  or  to  restrain 

the  landlord  fiom  suing  for  the  rent  imtil  the  premises  are 

rebuilt  (p). 

204.  If  the  lands  demised  be  evicted  from  the  tenant  or  in  cue  of 
recovered  by  a  title  paramount,  the  lessee  is  for  the  reason 
before  mentioned  {q)  discharged  from  the  payment  of  the 

rent  £rom  the  time  of  such  eviction ;  but  notwithstanding 
such  recovery  or  eviction,  the  tenant  shall  pay  the  rent  that 
became  due  before  the  recovery,  and  therefore  rent  due  from 
a  lessee  was  held  not  to  be  extinguished  by  the  lands  being 
extended  by  the  queen,  though  it  accrued  between  the  ex- 
tent and  the  liberate  (r) ;  because  the  enjoyment  of  the  land 
being  the  consideration  for  which  the  tenant  was  obliged  to 
pay  the  rent,  so  long  as  the  consideration  continued,  the  ob- 
ligation must  be  in  force  (s) ;  but  a  plea  of  mere  entry  by 
the  lessor,  or  destruction  by  him  of  part  of  the  premises, 
without  alleging  an  actual  expulsion,  is  not  sufficient,  for 
these  are  simple  trespasses  {t). 

205.  For  the  same  reason  if  part  only  of  the  land  let  Eviction  in 
be  evicted  fSrom  the  tenant,  such  eviction  is  a  discharge  of  land. 

(o)  Har€  ▼.  Orwei,  3  Anst.  687,  (r)  Playnt:'*  mm,  Cro.  El.  47. 

recogniMd  and  acted  apon  in  Holzap-  («)  Hob.  82  ;  1  Inst.  148  ;  2  Roll. 

fa  V.  Baker,  18  Yes.  115.  Abr.  429. 

{p)  Cheetham  ▼.  Leed,  1  Sim.  146.  (f)  Reynolds  t.  Buci/e,  Hob.  326. 

(q)  See  amie,  i  202. 
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iNcoKPOMBAL  thc  rciit  111  proportioii  to  £he  value  of  the  land  («),  althoogh 
MBHT8.  formerly  where  a  tenant  waa  evicted  before  the  day  appointed 
for  the  payment  of  the  rent»  such  eviction  discharged  the 
tenant  from  the  payment  of  any  rent;  because  before  the  11 
G.  2,  c  19^  there  could  be  no  apportionment  in  respect  of 
part  of  time^  as  there  might  be  in  respect  of  part  of  the  land 
See  further,  post,  §  220. 
Enction  in  So,  where  a  tenant  from  year  to  year,  at  a  rent  payable 

from^car'to**^^  half  yearly,  quitted  at  the  end  of  a  current  year  without 
y®*"^  giying  notice,  and  the  landlord  relet  the  premises  before  the 

end  of  the  next  half  year,  it  was  held  that  he  had  evicted  the 
first  tenant  and  could  not  recover  rent  subsequent  to  the 
period  when  he  quitted  {x) ;  and  so,  when  lands  have  been 
let  to  one  who  imderlet  to  others,  and  the  latter  receive 
notice  to  quit  from  the  original  landlord,  in  consequence  of 
which  one  of  them  quits,  and  the  premises  remain  unoccu- 
pied, this  was  held  to  amount  to  an  eviction,  and  the  land- 
lord could  not  recover  for  the  unoccupied  premises  (y) ;  so, 
where  in  consequence  of  disputes  between  a  landlord  and  a 
tenant,  the  latter  said  he  would  leave,  to  which  the  former 
assented,  he  could  not  recover  the  quarter's  rent  {z) ;  but 
putting  up  a  bill  to  let  the  premises  which  the  tenant  had 
quitted  without  giving  the  proper  notice,  did  not  prevent 
the  landlord  from  recovering  (a). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from 
part,  if  the  tenant  thereupon  give  up  possession  of  the  resi- 
due, is  a  complete  defence  to  an  action  for  use  and  occupa- 
tion (b) ;  but  if  the  tenant  after  the  eviction  continue  in 
possession  of  the  residue,  he  is  liable  upon  a  quantum 
meruit  (c).  See  further  as  to  apportionment  of  rent,  past, 
§  210,  and  as  to  discharge  of  rent  by  extinguishment,  see 
post,  §  208. 

The  lessee  being  a  party  to  the  original  contract,  con- 

(u)  Dy.56;  10  Co.  128  a;   Roll.  (a)  Redpath  ▼.  BoberU,  3  Esp. 

Abr.  235.  225. 

(«)  J5rfl//v.Sttryw,8D.&R.67.  (4)  Smith  y.  Baletgh,  3  Campb. 

(y)  Bum  ▼.  PhelpM,  1  Stark.  94.  513. 

(r)  Grimmen  t.  Legge,  8  B.  &  C.  (e)  8toke»  t.  Cooper,  3  Campb. 

324 ;  S.  C,  2  Man.  &  Rjl.  438.  514. 
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tinuee  always  liable  for  rent,  notwithstanding  any  assign-    incoupouai. 
ment  (rf) ;  the  privity  of  contract  between  the  lessor  and  the        mbnts.  " 
lessee  not  being  thereby  discharged  («).   An  assignee  on  the  Liabiutj  of 
other  hand  is  liable  only  while  he  continues  in  possession,  ofaMi^meat, 
for  his  obligation  arises  ont  of  a  privity  of  estate  between  *^- 
him  and  the  assignor,  and  ceases  as  soon  as  that  privity 
ceases  (y*);  he  is,  therefore,  not  liable  for  rent  accruing  after 
the  assignment  over,  although  the  assignment  be  wrong- 
fiil  (^) ;  an  assignee  has  however  been  held  liable  in  equity, 
although  the  privity  of  estate  has  been  destroyed,  so  far  as 
to  account  for  the  rent  the  whole  time  he  enjoyed  the 
land  (A);  but  it  is  not  settled  whether  an  assignee  would  be 
restrained  from  assigning  over  to  a  beggar  (t). 

On  the  principle  of  the  continued  liability  of  the  lessee,  jq  ^^^  ^f 
bankruptcy  was  held  not  to  discharge  him  from  his  express  ^o'^rnptcy, 
covenant  (k) ;  so,  where  a  disposition  of  a  lease  has  been 
made  by  virtue  of  a^.^a.  or  an  ekffity  the  tenant  continues 
liable  under  the  lease  (A);  and  so,  although  all  the  estate  and 
interest  of  a  covenantee  be  divested  out  of  him  by  Act  of 
Parliament,  yet  without  a  special  clause  to  release  him,  he 
is  still  liable  upon  his  express  covenant  (A).  In  case  of  bank- 
niptcy,  the  6  G.  4,  c.  16,  has  made  provision  to  relieve  the 
bankrupt  lessee  fix)m  his  liability  to  the  rent  and  covenants 
of  his  lease. 

206.  A  tenant  from  year  to  year,  who  is  imder  no  obliga-  where  there  is 
tion  to  repair,  may  quit  without  any  previous  notice,  upon  ^^JJf^*j*^ 
the  premises  becoming  unsafe  for  want  of  repair  or  un- 
wholesome for  want  of  drainage  (/),  and  he  will  not  be  liable 

(df)  Eatonr,  Jacguet,  2X>(mg,  455.  man,  1  Vent.  329  ;  and  contii,  Le 

(«)  Homby  y.  Honlditch,  1  T.  R.  Keux  ▼.  Noah,  2  Str.  1221 ;    BuU. 

93,  n.  (a)j  Tovey  v.  Pitcher,  Carth.  N.  P.  159. 

177;  S.  C,  Salk.  80;  2  Vent.  228 ;  4  (A)  Treacle  v.  Coke,  1  Vera.  165. 

Mod.   71;  3  Lev.  295;  BouUon  v.  (t)  Philpotv.  Hoare,  2  Atk.  219; 

Cmon,  1  Freem.  326;  S.  P.,  Cooke  S.  C,  Ambl.  480;  Fonbl.  Eq.  TV. 

r.ffarrU,  1  Ld.  Raym.368;  Knight-  351,  n. ;  Bac.  Abr.  tit.  Covenant 

ley  T.  Buekly,  1  Lev.  215.  (E.  4). 

(/)  Pott/T.  Nuree,  2  Man.  H  Ryl.  {k)  Auriol  r.  Mills,  4  T.  R.  94. 

525.  (0  CollinM  ▼.  Barrow,  1  Mood.  & 

(jf)  lb.;  bat  see  Knight  t  Free»  Rob.  112. 
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iNcoBPOBBAL  for  9JIJ  rcxit  after  the  occupation  has  ceased  to  be  bene- 
MBMTs.  '  ficial  (m);  and  so  where,  in  doing  the  repairs,  the  house  is 
rendered  unfit  for  the  habitation  of  the  tenant  or  his 
lodgers  {n) ;  so,  on  the  same  principle  where  a  landlord  hj 
his  misconduct  justifies  a  tenant  in  abruptly  quitting  during 
a  tenancy  for  a  limited  period,  he  can  recover  rent  only  for 
the  time  that  there  has  been  an  actual  occupation  {o  ;  so, 
where  a  colliery  became  not  worth  working  and  the  lessee 
offered  to  pay  for  all  the  coal  that  could  be  got,  he  was  re- 
lieved in  equity  against  the  future  rent,  and  the  covenants  (p); 
but  where  A.  agreed  to  purchase  B/s  equitable  interest  in 
land  for  a  term  of  years  at  a  rent  specified,  it  was  held  that 
after  paying  the  rent  for  several  years  and  acknowledging 
that  a  fturther  sum  was  due,  he  could  not  resist  B/s  cUim  for 
such  further  rent,  by  shewing  that  he  was  not  able  to  use 
the  land  {q). 

LiabiUty  of  207.  An  executor  is  liable  for  arrears  of  rent  incurred  in 

senutivet.  '  the  lifetime  of  his  testator,  for  although  the  person  of  the 
ter-tenant  was  not  chargeable  with  the  rent  at  law,  but  only 
the  land  by  way  of  distress,  yet  it  was  held  that  his  execu- 
tor should  pay  the  arrears  as  far  as  he  had  assets  (r) ;  but  an 
executor  may  relinquish  the  lease,  if  the  property  be  insuffi- 
cient to  pay  the  rent  («).  If  however  he  enters  on  the  de- 
mised premises,  he  becomes  an  assignee,  and  in  that  character 
he  is  liable  to  the  lessor  {t);  but  where  one  of  two  executors 
entered,  such  entry  was  held  not  to  accrue  as  the  entry  of 
the  two,  so  as  to  make  them  both  liable  {u);  and  where  the 
party  is  charged  as  executor  or  administrator,  he  is  liable  to 
the  extent  of  assets,  but  when  as  assignee,  only  to  the  extent 

(m)  Collhu  Y.  Barrtfw,  1  Mood.  7  C.  &  P.  346. 

&  Rob.  112.  (q)  Cotmeily  y.  Btueier,  2  Stork. 

(n)  Edwardi  y.  Hetherinffton,  7  525. 

D.  &  Ryl. ;  S.  C,  Ry.  &  Mood.  (r)  Bion  College  y.  Beamchm»p, 

268  ;  S.  P.  Saliebufy  y.  Marshall,  1  Chan.  Ca.  121. 

4  C.  &  P.  65.  (t)  Reid  y.  Ld.  Tenterden,  4  Tyr. 

(o)  Kiriman  y.  Jervie,   7  D.  P.  111. 

C.  678.  (/)  Went.  Off.  Ex.  120. 

(p)  Brown   y.  MorrU,  2   B.  C.  («)  Natiim  y.  JbMer,  1  C.  M.  & 

C.  311 ;  and  seealM>/<m««  Y.  Skeart,  R.  172  ;  S.  C,  4  Tynr.  561. 
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of  the  profits  received  in  respect  of  the  particular  pre-    imookporbai. 
(v);  bat  it  seems  not  settled  whether  there  is  any  dis-        mints.  ' 


tinction  between  an  executor  and  an  administrator  (to). 

If  the  whole  rent  incurs  in  the  lifetime  of  the  testator, 
the  action  to  recover  it  fiom  the  executor  must  be  brought 
against  him  in  his  representative  character  (x)»  see  further 
as  to  the  recovery  of  rent,  past^  §  221. 


V.  Sxtingttfejftment  anb  Sbuspension  of  ifUnt. 

i  206.  DUekwrge    by    ExHnfn^h.      %  209.  BxtmguUkmefit  by  Cm^une- 
ment.  iUm  qf  Bitatei. 

by  Cot^muUian. 
by  Grant, 
by  Purehate. 


JMtHneHam    beiweem    Rmi* 
Serviet  and  Reni'Charge. 


209.  BstmguUkMent  by  Leoit. 


208.  As  the  tenant  is  discharged  from  the  payment  of  Diichvge  bj 
rent  when  the  land  is  evicted  by  a  title  paramount,  so  by  a  ",.^'Jf™**'" 
parity  of  reason,  he  shall  be  dischaiged  from  such  payment 
when  the  lord  purchases  the  tenancy,  for  in  such  case  the 
lord  cannot  have  both  the  land  and  the  rent,  nor  shall  the 
tenant  be  under  any  obligation  to  pay  the  rent,  when  the 
land,  which  was  the  consideration,  is  resumed  by  the  lord 
into  his  own  hands ;  and  this  resumption  or  purchase  of  the 
tenancy  by  the  lord  makes  what  is  called  in  the  books  an 
extinguishment  of  the  rent  (y) ;  but  if  the  conveyance  to 
the  lord  was  not  absolute,  but  upon  condition,  or  if  it  were 
only  of  a  particular  estate  of  shorter  duration  than  the  estate 
which  the  lord  had  in  the  rentnservice,  in  these  cases*  though 

(v)  Mtmbtry  ▼.  Siepetu,  4  B.  &  A.d.  (w)  Dremterev.MorrUtm,  1  Bing. 

241.     See  alio  Haryrave'$  eote,  5  N.  C.  89;   S.  C,  4  Moore  &  Sc. 

Co.  3 ;  Bolton  ▼.  CamJUm,  Freem.  603. 

327;  S.  C,  PoOeif.  125;  Helierv.  (*)  1  RoU.  Abr.  603  (S.)  pi.  9. 

CuOnt,  1  Lcf .  127  ;  Buckley  t.  Fruen  t.  Porter,  1  Sid.  379. 

Pirk,    1    Salk.   316;    Benuumt  r.  (y)    C/tm't    eaee,    10    Co.    128; 

Bremridye,  8  Trant.  191 ;  8.C.,  2  J.  Vangh.  199 :  Pollezf.  142. 
B.  Moore,  94. 

VOL.  I.  P 


210 


EXTINGUISHMEHfT  JJSfD  BUtfPENSION  OF  BKNTb 


INCORPOREAL   therc  were  a  union  of  the  tenancy  and  the  rent  in  the  flame 
M ENT8.  '     hand^  yet  as  this  union  was  but  temporary  (for  upon  the  per- 


DistiDction 
between  rent- 
service  and 
rent-charge. 


formance  of  the  condition  or  determination  of  the  particular 
estate,  the  tenant  is  restored  to  the  enjoyment  of  the  Uind, 
and  consequently,  the  obligation  to  pay  the  rent  reviyeB) 
therefore  the  rent  in  such  case  was  only  suspoided,  and  not 
extinguished  (z);  so,  if  land  descend  to  two  oo-parcenere  in 
fee,  one  of  whom  had  a  rent-charge  in  fee,  issuing  out  of  the 
land,  the  rent  it  seems  is  Buspended  until  partition  made  (a). 
A  distinction  has  however  been  taken  between  a  rent-ser- 
yice  and  a  rent-charge,  for  if  a  man  who  has  a  rent-service 
purchases  part  of  the  land  out  of  which  the'  rent  issues,  the 
rent-service  is  not  extinguished  but  apportioned,  so  that  such 
purchase  is  a  discharge  to  the  tenant  for  so  much  of  the  rent 
only  as  the  value  of  the  land  purchased  amounts  to  (b) ;  but 
if  a  man  has  a  rent-charge  and  purchases  part  of  the  land 
out  of  which  the  rent  issues,  the  whole  rent  is  extinguished 
and  the  tenant  consequentiy  discharged  from  the  payment 
of  it,  and  the  reason  for  this  extinguishment  is — that  the  rent 
is  entire,  and  issuing  out  of  every  part  of  the  land,  therefore 
by  purchase  of  part  it  is  extinct  in  the  whole  and  cannot  be 
apportioned,  for  a  rent-charge  was  against  common  right, 
and  the  law  carried  such  contracts  into  execution  only  so  far 
as  the  rent  could  take  effect  according  to  the  original  inten* 
tion  of  them ;  when  therefore  the  grantee  purchases  part  of 
the  land,  it  becomes  impossible,  by  hi»  own  act,  that  the 
grant  should  have  its  due  operati(m  (c) ;  but  this  rule  is  oonr 
fined  to  cases  where  it  is  the  act  of  the  party  (d). 


Eztinguiflh-  209.  There  may  be  an  extinguishment  in  different  ways, 

junction  o?*^      as  by  a  conjunction  of  estates,  as  where  A*  leases  to  B.  for 
estates.  iQQ  years,  and  B.  leases  to  C.  for  20  years,  rendering 


(jr)  Bro.     EztingQishnient,   (17)  ;  Co.  105. 

Vaugh.  39,  299  ;  PoUezf.  142.  (c)  1  Inst  147.  b. ;  Gilb. 

(a)  1  Inst.  149.  b.;  1  RoU.  Abr.  152. 

236.  (dj  See  tf|^,  $  209. 

(b)  Litt.  s.  222 ;  Talbort  ea$e,  8 
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rent;  A*  granted  the  reversion  to  J.  S.,  and  J.  S.  purchased   iNcosrosBAL 
tiie  reversion  of  the  term,  held  that  J.  S.  shall  have  neither        msnts.  ' 


the  rent  nor  the  re-entry  (e).  If  A.  devises  rent  to  B.,  and 
afterwards  makes  B.  executor,  there  this  rent  shall  be  ex- 
tincty  bot  where  a  man  devises  the  term  to  one,  and  a  rent 
out  of  it  to  another,  and  afterwards  makes  him  to  whom  the 
tent  was  doTised  his  executor,  he  may  now  elect  to  have 
this  as  legatee  (/). 

So  rent  may  be  extinguished  by  confirmation,  as  where  By  coAfinaa- 
a  lease  was  made  for  life  rendering  rent,  and  after  the  leesor  ^^^' 
granted  and  confirmed  the  same  tenements,  the  better  opinion 
was  that  by  this  the  rent  was  extinct  (p) ;  so,  where  lessee 
of  twenty  acres  rendering  rent,  grants  all  his  estate  in  one 
of  the  acres  to  J.  &,  and  the  lessor  confirms  the  estate  of 
J.  S.,  that  the  entire  rent  was  held  to  be  gone  in  the  other 
acres»  being  an  entire  contract  (A) ;  but  if  a  man  has  a  rent- 
charge  out  of  certain  land  and  he  confirms  the  estate  which 
the  tenant  has  in  the  land,  yet  the  rent-charge  remains  to 
the  confirmor(i). 

So^  by  grant  there  may  be  an  extinguishment,  as  where  a  By  grant. 
lease  was  made  of  100  acres  of  land  rendering  rent,  and 
afterwards  the  lessor  granted  50  acres  of  it,  it  was  held  that 
the  grantee  should  not  have  any  part  of  tiie  rent,  but  it  was 
all  destroyed  (A) ;  so,  if  the  grantee  of  a  rentrcharge  grants 
it  to  the  tenant  of  the  land  and  a  stranger,  it  shall  be  ex- 
tinguished but  for  the  moiety,  and  so  it  is  of  a  seignoiy  (/); 
so  limiting  a  remainder  over  of  the  land  by  him  to  whom 
the  rent  was  first  reserved  upon  the  render  by  fine  of  the 
land  entailed,  was  held  to  be  extinguishment  of  the  rent, 
and  that  it  could  not  go  to  the  remainder  man  (m). 

So,  there  may  be  extinguishment  by  purchase  of  parcel  By  purchase. 


(e)  Lord    Treaturer  t.    Barton,  (h)  Goddard's  ease,  Ow.  10. 

Moor,  94,  pi.  232.  (0  Litt.  b.  536. 

(/)  Gimffh  ▼.  Howard,  3  Baht.  (k)  WUeman   ▼.    Warrmgerf    2 

122.  Leon.  252,  pi.  339,  citing  32  H.  8. 

(g)  Bro.,  Extinguish MBNT,  pU  (f)  1  Inst.  307.  b. 

28,  citing  22  Am.  18.  (m)  White  ▼.  Gerishe,  Moor,  575. 

p2 
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iNcoRPOKBAL   of  the  laiid^  as  where  an  annual  sum  is  granted  out  of 

HBRU>ITA" 

MBNT8.  lands,  so  that  it  may  be  rent  or  annuity  at  the  election  of 
the  grantee,  if  the  grantee  purchases  parcel  before  election, 
he  cannot  make  election  afterwards,  but  the  whole  is  ex- 
tinguished (n) ;  because  the  law  primd  facie  says,  that  this 
was  a  rent-chaige  and  not  an  annuity  (o) ;  but  if  before 
election  parcel  descends  on  the  grantee,  if  he  brings  writ  of 
annuity,  the  annuity  is  not  apportionable,  but  he  shall  have 
the  annuity  entirely  (p).  And  see  further  as  to  the  distinc- 
tion between  a  rent-service  and  a  rent-charge  in  caseof  such 
purchase,  ante,  §  208. 
By  release.  So  there  may  be  extinguishment  by  release,  as  if  the 

lessor  grants  to  the  lessee  for  life,  that  he  shall  be  dis- 
charged of  the  rent,  this  is  a  good  release  {q) ;  but  there  is 
a  diversity  between  several  estates  in  several  lands,  and 
several  estates  in  one  land ;  for  if  there  be  tenant  for  life  of 
lands,  the  reversion  in  fee  over  to  another,  if  they  two  join 
in  a  grant  of  a  rent  out  of  the  lands,  if  the  grantee  releases 
either  to  him  in  reversion  or  to  tenant  for  life,  the  whole 
rent  is  extinguished,  for  it  is  but  one  rent  and  issues  out  of 
both  estates  (r) ;  so,  if  two  tenants  in  common  of  land  grant 
a  rent-charge  of  forty  shillings  out  of  the  same  to  one  in 
fee,  and  the  grantee  releases  to  one  of  them,  this  shall  ex- 
tinguish but  twenty  shillings,  for  that  the  grant  in  judg- 
ment of  law  is  several  (s) ;  so,  by  the  release  of  a  seignory  a 
rent-charge  is  extinct  {t) ;  so,  if  a  lease  be  made  to  b^in 
at  Michaelmas,  reserving  a  rent,  and  before  tiie  day  the 
lessor  releases  all  the  right  that  he  has  in  the  land^  this 
cannot  enure  to  enlarge  the  estate  but  to  extinguish  the 
rent(tt);  so,  where  lessee  for  years  assigns  tiie  term,  and 
lessor  releases  all  demands  to  the  first  lessee,  this  does  not 
determine  the  rent,  being  after  the  assignment  of  the  term, 

(fi)  Fulwood  T.  Ward,  2  And.  4.  («)  1  Init.  267.  b. 

(o)  SprM  T.  Hiek9, 2  Bulatr.  149.  (0  Id.  305. 

(p)  Fukffood  ▼.  Ward,  mji.  («)  Id.  270.  a.  b.,  dtiiig  Wood* 

(q)  1  Intt.  264.  hou9t  T.  Pof/on. 

(r)  Id.  267. 
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only  rent  due  before  the  release  may  be  extinct  by  the  re-    incorporeal 
lease  (jt).     So,  there  may  be  an  extmguishment  of  rent  by        mbnts. 
Borrender,  as  where  lessee  for  twenty  years  leases  for  ten 
years,  and  afterwards  surrenders  the  term,  the  rent  is  gone, 
and  the  term  for  ten  years  continues  (y). 


VL  Sppott(onmntt  of  ICUnt* 

I.  InresyertotVAttof  t|e%ait)r. 
a.   fVhen  Apportionment  is  absolutely  admitted. 


i  210.  In  ease  qfDeicent. 
In  ease  qfa  Orant. 
/n  ease  of  a  Devise. 
Jk  case  qfa  Reeffvery, 


$  211.  Jfi  ease  of  Re-entry. 
What  an  Eviction. 
In  case  of  Surrender, 
In  case  qf  Purchase. 


b.  Apportionment  admitted  or  otherwise. 


212.  Diseineiion  between  Orant  of 

Rent   and   Reservation  qf 
Rent. 

213.  Distinction  where  it  is  by  Act 

of  the  Party  t  of  the  Law, 
orqfChd. 
By  Act  qf  the  Party. 

214.  By  Act  of  Law. 


215.  Other  Cases  qf  Rent  appor* 

tionable  by  Act  of  Law. 

216.  By  Act  qf  God. 

217.  No     Apportionment     where 

Rent-Service  is  entire. 

218.  Distinction  between  Rent  in 

Gross  and  Rent  incident  to 
the  Reversion. 


0.  Manner  ofmaidng  Apportionment. 

219.  By  the  Jury.  |      219.  Upon  what  Pleas. 

II.  fl990i1toitmntt(itrf«9ettof9artofC(iite. 

220.  At  Common  Law.  |      220.  By  Statute. 


210.  Apportionment  ofrent  is  of  two  kinds:  namely,  first, 
in  respect  of  part  of  the  land,  and  next  in  respect  of  time. 

I.  Iitm|ifrtof9si1att)$ftasili. 

This  kind  of  apportionment  may  be  considered — ^first,  as  to 
the  cases  where  such  apportionment  is  absolutely  admitted; 

(jr)  CoOms   t.    Bardiny,   Moor.         (y)  Blaehstone  ▼.  Heath,  Qodb. 
544,  pL  723.  279,  pi.  396. 
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iNcoRFOMAL  aod  Hcxt  RS  to  the  cases  where  it  is  or  is  not  admitted; 

BSRCDITA- 

MBWTg.  and  lastly^  as  to  the  manner  of  malsang  the  apportionment. 


a.  Where  Apportionment  is  absolutely  admitted. 

In  ease  ofde-         Bent  may  be  apportioned  as  it  is  extinguished  by  differ- 

■^^*'  ent  means,  thus,  it  may  be  apportioned  by  descent,  as  if  a 

man  has  a  rent-charge,  and  his  father  purchases  parcel  of  the 
tenements  charged  in  fee,  and  dies,  and  this  parcel  descends 
to  his  son  who  has  the  rent-charge,  now  this  charge  shall  be 
apportioned  according  to  the  value  of  the  land,  because  such 
portion  of  the  land  purchased  by  the  father  comes  to  the 
son  not  by  his  own  act,  but  by  descent  and  course  of 
law  {z) ;  and  so,  if  the  father  be  grantee  of  a  rent,  and  the 
son  purchases  part  of  the  land  charged,  and  after  the  death 
of  the  father  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned  (a) ;  but  as  a  rule  a  rent-charge  cannot  be  ap- 
portioned by  the  act  of  the  party,  yet  to  this  rule  there  are 
exceptions,  for  if  the  grantee  releases  part  of  his  rent  to  the 
tenant  of  the  land,  such  release  does  not  extinguish  the 
whole  rent  (A) ;  so,  if  the  grantee  gives  a  part  of  it  to  a 
stranger,  and  (before  the  4  A«  c.  16,  the  tenant  had  at- 
torned) such  release  makes  no  alteration  in  the  original 
grant  (ft);  so,  if  a  rent-charge  be  extended  for  debt  it  is  ap- 
portionable  {c) :  a  rent-service  in  the  like  case  is  always 
apportionable  {d). 

In  ease  of  a  So,  there  may  be  an  apportionment  in  the  case  of  a  grant. 

^^^  '  Although  it  was  at  first  doubted  whether  a  rent-service  in- 

cident to  the  reversion  might  be  apportioned  by  a  grant  of 
part  of  the  reversion,  yet  it  is  now  otherwise  settied,  and  it 
has  been  accordingly  determined  that  if  a  man  makes  a 
lease  of  three  acres,  each  of  equal  value,  rendering  three 
shillings  rent,  and  the  lessor  grants  the  reversion  of  one 


(z)  Litt.  B.  224.  (c)  Wootian  t.  SkiH,  Cro.  £1. 

(a)  Id.  149.  b.  742. 

lb)  Id.  148.  (<0  See  ante,  i  208.    ' 
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acre»  ibe  grantee  ahall  have   12it   rent,  for  although  it   inco»fo»kal 

HERBUITA* 

was  one  lease,  one  reversion,  and  one  rent,  yet  that  was  ments. 
incident  to  the  reveraon,  which  was  severable  (e) ;  so,  if  A. 
seised  of  one  acre  in  fee,  and  possessed  of  a  term  for  years 
in  another,  grants  a  rent  out  of  both  to  B.  in  fee,  and  B. 
takes  a  lease  or  grant  of  the  leasehold  acre,  the  rent  shall 
not  thereby  be  suq^ended  (/). 

So,  there  may  be  an  apportionment  by  devise,  as  if  A.  in  case  of  a 
possessed  of  a  term  for  twenty  years,  leases  it  for  ten  years, 
reserving  £30  rent,  and  afterwards  A.  devises  £20  of  the 
rent  to  three  of  his  sons,  equally  to  be  divided  between 
them,  it  was  held  that  this  was  a  good  devise,  and  each  of  the 
sons  should  have  his  action  of  debt  for  his  third  part  (ff). 

So,  theve  may  be  an  apportionment  in  case  of  a  recovery ;  In  case  of  a 
therefore,  if  part  of  the  land  be  recovered  the  rent  shall  be  "^'®'^* 
apportioned  (A);  so,  if  the  father  within  age  purchases 
parcel  of  the  land  charged,  and  alibis  within  age,  and  dies, 
and  the  son  recovers  or  enters,  yet  the  land  shall  be  appor- 
tioned (t) ;  so,  where  a  man  seised  in  fee  takes  a  wife  and 
makes  a  feoffioient,  the  feoffee  grants  a  rent-charge  of  £10 
ont  of  the  land  to  the  husband  and  wife  and  the  heirs 
of  the  husband,  the  husband  dies,  and  the  wife  recovers  the 
moiety  for  her  dower,  held  that  the  rent-charge  should 
be  i^portioaed,  and  she  might  distrain  for  her  share  of  the 
rent  (A);  and  in  some  cases  a  rent-charge  shall  not  be  wholly 
extinct  where  the  grantee  claims  from  and  under  the 
grantor,  as  if  B.  makes  a  lease  of  one  acre  for  life  to  A.  and 
A.  is  seised  of  another  acre  in  fee,  and  A.  grants  a  rent- 
charge  to  B*  ont  of  both  acres,  and  does  waste  in  the  acre 
whidk  he  holds  lor  life,  and  B.  recovers  in  an  action,  the 
whole  rent  is  not  extinct  but  shall  be  apportioned  and  yet 

(e)  Wildes  ease,  8  Co.  79  b.    See  637.    See  also  Hwiily'i  ease,  Dy. 

alio  HwUVt  eatt,  Dy.  326  :  Swin^  326  ;  Moor.  737;  Bwer  v.  Moyle, 

nerton  ▼.  BiiUer,  Hob.  177  ;    Col^  Cro.  El.  771 ;  RoU.  Abr.  234. 
HHff9  T.  Harding,  Cro.  EL  606,  13  (A)  Bro.  Apportionmenti  pi.  24 ; 

Co.  57  s  Moor,  544.  Moor,  114 ;  1  Intt.  114.  a. 

(/)  BiUt'9  ea$€,  7  Co.  23.  (t)  1  Inst.  150.  a. 

(g)  Ardi  ▼.  Watkitu,   Cro.    El.  {k)  Id.  234.  a. 
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iNooRPORrnxL    B.  claims  under  A.  (I);  so,  if  the  Queen  gives  two  acres  of 
MgwTs.       land  of  equal  yalue  to  another  in  fee,  fee-tail,  for  life  or 
years  reservbg  a  rent  of  two  shillings,  and  the  one  acre 
is  evicted  by  a  title  paramount,  the  rent  shall  be  appor- 
tioned (m). 

ent^  °  '*"  ^^  ^*  ^»  there  may  be  apportionment  on  a  re-entry,  but 
where  the  books  speak  of  an  apportionment  in  case  where  the 
lessor  enters  upon  the  lessee  in  part,  they  are  to  be  under- 
stood when  the  lessor  enters  lawfully,  as  upon  a  surrender, 
ferfeiture  and  the  like  (n),  but  if  the  lessor  act  ministerially, 
as  sheriff,  in  the  eviction  of  the  tenant,  this  will  not  suspend 
the  rent(o);  so,  a  mere  trespass  by  the  lessor  will  be  no 
suspension  of  the  TeDt(p);  so,  where  a  right  of  common  is 
recovered  by  the  inhabitants,  where  part  of  the  lands  lie 
which  have  been  let  to  the  lessee,  this  has  been  held  not  to 
be  such  an  eviction  as  by  the  rules  of  the  common  law  shall 
make  an  apportionment  of  the  rent ;  for  the  soil  still  re- 
mains in  the  lessee  (9). 

To  occasion  a  suspension  of  the  rent,  there  must  be  an 

"Wliat  an  cvic-  eviction  or  expulsion  of  the  lessee  out  of  all  or  some  part  of 
the  demised  premises  (r). 

Whether  there  may  be  a  suspension  in  part  is  not  so 
settled ;  my  Lord  Coke  lays  it  down  broadly,  that  although 
a  rent-service  may  be  extinct  for  part,  and  apportioned  for 
the  rest,  yet  it  cannot  be  suspended  in  part  and  in  egte  for 
the  rest  («);  but  the  better  opinion  appears  to  be,  that  in 
the  case  at  least  of  a  tortious  entry  by  the  lessor,  the  tenant 
shall  be  discharged  from  the  payment  of  the  whole  rent  until 
he  be  restored  to  the  whole  possession  (^).  See  further  mfra* 

(0  1  Inst.  148.  b.  12 ;  S.  C,  1  Chan.  Ca.  31. 

(m)  lb.  (r)  Dorrel  ▼.  Andrewi,  Hob.  190; 

(n)  lb.     See  also  Dy.  5  a ;  Moor.  Hodgkitu  ▼.  Robson,  1  Vent.  277 ; 

pi.  255 ;  13  Co.  58.  ThnbreU  ▼.  Bulhek,  Sty.  446. 

(o)  Vochell  V.  Doneastell,  Moor.  (t)  1  Inst.  148.  b. 

891.  (0  HodgHns  ▼.  Bobwn,  1  Vent. 

(p)  Hunt  V.   Cope^   Cowp.  242.  277 ;  S.  C,  nom.  Hodgson  t.  Tkoru- 

See  also  Roper  ▼.  Lloyd,  T.  Jo.  148.  borough,  2  Lev.  143  ;  Pollexf.  141. 

(q)  Jew  V.  Tirhtell,  3  Chan.  Rep. 
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So>  there  may  be  an  apportionment  in  case  of  a  surrender,    incokpoual 
sa,  if  a  man  make  a  lease  for  life  or  years,  and  the  lessee        mknts.  ' 
surrenders  part  to  the  lessor  {u) ;  sed  secus^  where  lessor  takes  B7  lorrender. 
a  surrender  (v). 

So>  although  as  a  rule,  if  the  grantee  of  a  rent-charge  By  pardtase. 
purchase  parcel  of  the  land  out  of  which  it  issues,  the  whole 
rent  is  extinct  (or),  yet  if  the  grantor  grant  that  he  may 
distnun  for  the  same  rent  in  the  residue  of  the  land,  this 
amounts  to  a  new  grant  (y),  and  the  same  rent  shall  be  taken 
for  the  like  rent  or  the  same  in  quantity. 

b.  Apportionment  admitted  or  otherwUe. 

212.  As  to  the  cases  where  apportionment  is  not  admitted.  Distinction 
except  under  special  circumstances,  a  distinction  has,  in  the  ©f  ^rCTTaS^ 
first  place,  been  taken  between  the  grant  of  a  rent,  and  the  "er^ation  of 

«  reservation  of  a  rent;  for  if  a  man  be  seised  of  two  acres  of 
land,  of  one  in  fee-simple,  and  of  another  in  tail,  and  by  his 
deed  grant  a  rent  out  of  both  in  fee,  in  tail,  or  for  life,  &c, 
and  dies,  the  land  entailed  is  discharged,  and  the  land  in  fee- 
nmple  remains  charged  with  the  whole  rent,  for  against  his 
own  grant  he  shall  not  take  advantage  of  the  weakness  of 
his  estate  in  part  But  if  he  make  a  gift  in  tail,  ot  a  lease 
for  life  or  for  years  of  both  acres,  reserving  a  rent,  tiie  donor 
or  lessor  dies,  the  issue  in  tail  avoids  the  gift  or  lease,  the 
rent  shall  be  apportioned,  for  seeing  the  rent  is  reserved  out 
of  and  for  the  whole  land,  it  is  reason  that  when  part  is 
evicted  by  an  elder  titie,  the  donee  or  lessee  should  not  be 
chaiged  with  the  whole  rent,  but  that  it  should  be  ap- 
portioned rateably  according  to  the  value  of  the  land  (;?). 

213.  Another  distinction  is  between  the  cases  where  it  is  Distinction 
the  act  of  the  party,  the  act  of  law,  or  the  act  of  God.  act  of  the  party, 

Where  it  is  the  act  of  the  party,  as  a  rule,  there  shall  be  ^[^jf'"'  "^ 
no  apportionment  contrary  to  the  contract  of  the  parties.  Act  of  the 

party. 

(»)  1  Inst.  148.  a.  (y)  1  Inst.  148.  a. 

(«)  See  U^,  i  213.  (x)  Id.  148.  b. 

(j?)  See  anti,  i  208. 
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iNooRPORMAL   and  there  shall  be  no  extdngoishment  or  suspension  of  rent 
KBNT8.        where  the  whole  is  done  by  agreement^  but  where  the  lessor 


enters  injuriously  and  contrary  to  the  will  of  the  lessee^ 
then  there  may  be  a  suspendon  of  the  rent  in  part  [a) ; 
sOy  if  two  jointrtenants  or  co-paroeners  be  on  a  seignory 
and  one  of  them  disseise  the  tenant  of  the  hnd^  the  oAer 
jointrtenant  or  oo-parcener  shall  distrain  for  his  or  her 
moiety  (6),  for  one  oo^paroener  shall  not  be  prejndiced  by  the 
tortious  act  of  the  other,  (c) ;  so,  likewise,  a  s^gnory  may 
be  suspended  by  the  act  of  a  stranger;  so,  if  a  num 
grant  a  rent-chaige  out  of  two  acres,  and  after  the  grantee 
recovers  one  of  the  acres  against  the  grantor  by  a  title 
paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre,  but  if  the  recovery  be  by  a  feint  title  by  covin, 
then  the  rent  is  extinct  for  the  whole,  because  he  claims 
imder  the  grant  {d) ;  but  a  rent-charge  is  not  always 
wholly  extinct  where  the  grantee  claims  from  or  under  the 
grantor  {e).  So,  although,  if  a  grantee  of  a  rent-chaige  pui^ 
chase  parcel  of  the  land,  the  whole  rent-charge  is  extinct, 
yet  he  may  release  to  the  tenant  a  part  of  the  rent  and 
retain  part,  for  in  this  case  he  deals  only  with  that  which 
is  his  own,  that  is,  the  rent,  and  not  with  the  laad»  as  in  case 
of  purchase  of  part(/).  So,  if  a  lease  be  of  three  acres  re- 
serving a  rent  upon  condition,  and  the  reversion  is  granted 
of  two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the 
parties;  but  the  condition  is  destroyed,  because  it  is  entire, 
and  against  common  right  (^). 

By  act  of  law.  214.  There  are  several  cases  where  a  rent  shall  be  ap- 
portioned by  act  of  the  law,  where  it  cannot  be  apportioned 
by  the  act  of  the  party,  as,  in  the  first  place,  where  the 
grantee  of  a  rent-charge  purchases  parcel  of  the  land  out  of 
which  the  rent  issues,  this  being  an  act  of  tiie  party,  the 

(a)  Hodgkitu  t.  Ronton,  tup.  (e)  See  amtet  §  210. 

lb)  1  Inst.  148.  b.  (/)  1  loBt.  148.  a.;  1  RoIL  Abr. 

(c)  A»eouffh*9  etue,  9  Co.  135.  b.  235. 

(d)  Doct  &  Stad.  1.  2,  c.  17.  (^)  1  Intt.  215.  a. 
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whole  is  extiDguifthed  (A) ;  but  if  this  paroel  descends  to  the  ikcorporbal 
son  of  the  purchaser,  the  rent-chai^  shall  be  apportioned,  mvnts. 
because  it  comes  to  him  by  course  of  law  (t").  So,  on  the 
same  principle,  if  a  man  has  issue  two  daughters,  and  grant 
a  rent^arge  out  of  his  land  to  one  of  them,  the  rent  shall 
be  apportioned  {k).  So,  where  one  leases  one  acre  of  borough 
English  and  another  of  gavelkind  tenure,  by  one  entire 
rent,  and  having  issue  two  sons^  dies,  the  rent  shall  be  ap- 
portioned according  to  the  course  of  descent  (/).  So,  where 
the  reversion  devolves  upon  different  classes  of  representa- 
tives of  the  lessor,  as  where  one  seised  in  fee  of  Black  Acre, 
and  lessee  for  twenty  years  of  White  Acre,  leases  both  by 
one  demise  for  ten  years,  renderiug  an  entire  rent,  and  dies, 
whereupon  the  reversion  of  Black  Acre  descends  upon  the 
heir,  and  that  of  White  Acre  goes  to  the  executor,  the  rent 
shall  be  apportioned  according  to  the  reversion  (m). 

So,  where  a  common  man  is  a  conusee  in  a  statute  mer- 
chant or  recognisance,  and  purchases  parcel  of  the  land,  the 
wh<de  rent  is  extinct,  but  it  is  otiierwise  in  the  case  of  the 
Queen,  for  if  she  purchases  parcel,  she  shall  have  execution 
of  the  other  lands  which  are  in  the  hands  of  others  (n). 

So^  again,  a  rent  reserved  upon  a  lease  for  years  shall  not 
be  apportioned  by  the  act  of  the  lessor,  but  otiierwise  by  act 
of  law,  as  where  a  tenant  makes  a  feoffinent  in  fee  of  part  of 
the  knd,  and  the  lessor  enters  (o). 

But,  in  respect  of  the  realty  only  rent  is  af^rtionaUe,  for 
the  personally  shall  not  be  divided  by  act  of  law;  tiierefore  if 
executicm  be  sued  of  body  and  lands  upon  a  statute  merchant 
or  staple,  and  after  the  inheritance  of  part  of  those  lands 
descend  to  the  conusee,  all  the  execution  is  avoided,  for  tiie 
duty  is  personal  and  cannot  be  divided  by  act  of  law  {p); 


(A)  See  anie,  $  20e.  Abr.  237»  (D.  5);  S.  C,  3Balftr.  153. 

(0  litt.  I.  224.  (fi)  Say.  69,  pi.  143. 

(A)  1  Inst.  149.  b.  (o)  Witeman    r.    Warringtr^    2 

(/)  Ru»hden*9  etue,  Dy.  4  b ;  Bwer  Leon.  252  ;  S.  C,  Godb.  95. 

T.  Mo^U,  Cro.  £1.  771.  (p)  1   Ii»t.  150. a.;    see  alflo  2 

(m)  Moody  ▼.    Gamon,  I    Roll.  Vent.  327. 
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iNooBPOKBAi.  80,  where  there  is  a  lease  of  land  and  a  flock  of  sheep,  and 
MBNTB.  after,  upon  a  recognisance  made  by  the  lessor,  the  land  is 
evicted,  it  was  held  that  there  should  be  no  apportionment 
of  the  rent,  and  that  the  lessee  should  hold  the  sheep  with- 
out any  allowance  {q) ;  so,  where  a  man  leases  land  of  which 
he  is  seised  in  fee,  and  other  land  of  which  he  is  tenant  for 
life  with  a  power  of  leasing^  and  the  lease  is  not  well  ex- 
ecuted according  to  the  power,  it  was  held,  that  the  lease 
was  good  after  the  death  of  the  lessor  for  the  lands  in  fee, 
though  not  for  the  other  lands,  for  the  rent  shall  be  appor- 
tioned (r) ;  so,  if  A.  seised  of  one  acre  in  fee  and  possessed 
of  another  for  years,  makes  a  lease  of  both,  reservmg  one 
entire  rent,  and  dies,  the  rent  shall  be  apportioned  with  the 
reversion,  and  the  heir  and  executor  shall  have  his  propor- 
tion (s) ;  so,  if  a  husband  leases  for  years,  reserving  rent, 
and  dies,  the  wife  recovers  a  third  part  of  the  reversion,  she 
shall  have  the  same  proportion  of  the  rent,  for  in  all  these 
cases  the  law  distributes  the  rent  as  it  disposes  of  the  rever- 
sion, (s)  See  further,  as  to  the  discharge  of  tiie  tenant  in 
case  of  eviction,  ante,  §§  205,  206. 


Other  CUM  of        215.  There  are  several  other  cases  where  by  act  of  law 
^labifby  act   &  i^i^t  is  apportionable,  which  would  not  otherwise  be  so, 
as  if  a  moiety  of  a  reversion  be  extended  by  eteffit,  the  rent 
shall  be  apportioned,  and  the  lessor  shall  still  enjoy  half  the 
rent  as  incident  to  the  reversion  that  remains  in  him  (/). 


of  law. 


By  the  act  of 
God. 


216.  As  to  apportionment  by  tiie  act  of  God,  if  a  man 
leases  land  for  life  or  years  rendering  rent,  and  after  part  of 
tiie  land  is  surrounded  by  water,  this  will  not  make  any  ap- 


(g)   Bmof§    MM,    Dy.    212   b,      Wigfatir.  69,  and  reoogniaiQg  £y<voi- 


maig.  pL  38 ;  lee  also  Read  y.  LaW' 
renee,  Dy.  212 ;  also  Bro.,  Appor- 
TioNM BNT,  pi.  24,  dting  7  H.  7, 4, 5. 
(r)  Doe  T.  Metier,  2  M.  &  8. 
276,  overruling  Reee  t.  Pkiiqft   1 


mm  T.  Lambmrd,  2  East,  575. 

(«)  1  RoU.  Abr.  237. 

(0  Ctm^ieire  eaee,  1  RoU.  Abr. 
237. 
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portiomnent  of  the  rent,  because  the  eofl  remains  and  may  incokpo»eal 
be  Trained  again;  but  if  part  of  the  land  be  covered  with  mvkts. 
the  sea  this  will  make  an  apportionment,  as  by  ordinary  in- 
tendment,  there  is  no  probability  of  regaining  it  (u) ;  so,  if 
land  demised  be  burnt  by  wild  fire,  there  shall  be  no  ap- 
portionment, because  the  land  remains  and  cannot  be  ren- 
dered altogether  unprofitable  (u). 

217.  There  are  some  few  other  cases  where  the  law  of  No  appoitioii. 
apportionment  does  not  apply^  or  only  under  certain  restrio-  rent.aervke  it 
tionsy  as  where  the  rentnservice  is  something  whole  and  in-  ^^^* 
diTisible,  as  a  house,  &c.,  and  the  lessor  purchases  part  of 

the  land^  such  rent  is  wholly  extinct,  because  it  cannot  be 
severed  or  apportioned  (t?) ;  so,  where  a  man  has  conunon  of 
pasture  sans  nambre  in  twenty  acres  of  land,  and  ten  of  those 
acres  descend  to  A.,  the  common  sans  nambre  being  entire 
and  uncertain  cannot  be  apportioned,  sedsecus  if  it  had  been 
a  common  certain  as  for  ten  beasts  (x) ;  so,  if  three  joint- 
tenants  hold  by  an  entire  yearly  rent,  as  of  a  horse,  &a,  and 
the  tenants  cease  for  two  years,  and  the  lord  recovers  two 
parts  of  the  land  granted  against  two  of  them,  and  the  third 
saves  his  part  by  tender  of  tiie  rent;  although  the  lord  comes 
to  the  two  parts  by  lawful  recovery,  yet  the  entire  rent  shall 
be  extinct  (y) ;  but  if  an  entire  service  be  pro  bono  pubUco, 
as  to  repair  a  bridge  or  a  way  and  the  like,  tiien  although 
the  lessor  purchases  part,  yet  the  service  remains  (y). 

218.  Again,  there  is  a  diversity  between  a  rent  in  gross  Dutinction  be- 
and  a  rent  incident  to  tiie  reversion^  concerning  tiie  appor-  g'^^and  rent 
tiomnent  thereof,  as  if  a  man  enfeoff  B.  of  one  acre  in  fee  "Madent  tothe 

'  reremon. 

upon  condition,  and  B,  being  seised  of  another  acre  in  fee 
grants  a  rent  out  of  both  acres  to  the  feoffor,  who  enters 
into  the  one  acre  for  the  condition  broken,  tiie  whole  rent 
shall  issue  out  of  the  otiier  acre,  because  his  titie  is  para- 

(«)  1  RoU.  Abr.  236.  (y)  lb. ;  see  lUo  Bruerton'§  ea$€, 

(v)  litt.  I.  222.  6  Co.  1,2. 

(r)  1  Init.  149.  a. 
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iNcoftpouAL  mount  the  grant;  but  if  a  man  make  a  lease  for  life  of  Black 
"  MBNTs.^'  Acre  and  White  Acre,  reserving  two  shillings  rent,  upon  con- 
dition  that  if  the  lessee  does  such  an  act  that  then  he  shall 
have  fee  in  Black  Acre,  the  lessee  performs  the  condition, 
yet,  although  by  relation  he  has  the  fee-simple  ab  initio, 
shall  the  rent  be  apportioned,  for  the  reversion  of  one  acre 
whereimto  the  rent  was  incident  is  gone  from  the  lessor  (z). 

c.  Manner  of  making  Apportionment. 

By  the  jury.  219.  The  making  an  apportionment  is  properly  the  bua- 

ness  of  a  jury,  who  upon  the  evidence  oflfered  are  to  judge 
of  the  value  of  the  land  purchased  by  the  lessor^  or  aliened 
by  the  tenant  (a);  but  if  the  lessee  re-demise  part  to  the 
lessor  reserving  a  rent,  there  shall  be  no  apportionment^  for 
the  parties  by  the  reservation  have  ascertained  what  rent 
shall  be  allowed  for  that  part  (a);  so,  if  part  be  assigned  by 
the  lessee  to  a  stranger,  who  assigns  it  to  the  lessor,  there 
shall  be  no  apportionment,  for  the  lessor  comes  under  the 
benefit  of  the  stranger's  contract  (a). 
Upon  what  An  apportionment  may  be  made  upon  a  plea  of  nil  debet 

^    *'  pleaded  by  the  tenant,  because  when  issue  is  joined  on  such 

plea,  it  is  the  business  of  the  jury  to  determine  whether 
anytiiing  and  how  much  is  due  (a) ;  but  the  rent  cannot  be 
apportioned  upon  a  demurrer  because  the  judges  only  deter- 
mine what  is  the  law  in  the  case,  but  tiie  value  of  the  land 
never  comes  in  question  (a);  and  where  the  apportionment 
is  made  between  the  landlord  and  the  purchaser  of  part  of 
the  reversion  without  the  privity  of  the  tenant,  he  is  not 
boimd  by  it,  and  may  dispute  its  propriety  (i) ;  and  conse- 
quentiy  the  purchaser  would,  by  the  conveyance  of  the 
vendor  without  the  concurrence  of  the  lessee,  not  acquire 
the  same  rights  against  the  lessee,  as  he  would  have  acquired 
if  the  annual  rent  had  been  legally  apportioned  by  the 


(z)  1  Inst  148.  b.  (a)  Hodgkm§y.  Robmm,  1  Vent.  276. 

{b)  Blisi  T.  CoUim,  5  B.  &  A.  876. 
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jurj(e),  and  the  defendant  may  in  his  pleading  set  forth    nfcoRPomsAL 

IBftBDlTi 
MBNTB. 


the  Talue  of  the  land  and  to  what  the  apportionment  shall     ■■"***''^- 


be(d> 

II.  flypottummeitt  in  retyect  of  Itart  of  €imt. 

220.  At  common  law  there  should  never  be  an  apportion-  At  common 
ment  in  respect  of  part  of  the  rent  as  there  should  have  been 
upon  an  eviction  of  part  of  the  land  (e) ;  therefore  if  a  tenant 
ibr  life  died  before  the  day  on  which  the  rent  became  due, 
his  executors  could  not  claim  an  apportionment  of  the  rent; 
nor  could  the  remainderman  or  reversioner  claim  that  pcut 
of  it  which  accrued  during  the  life  of  the  tenant  for  life,  so 
that  the  tenant  paid  nothing  (/).  The  11  G.  2,  a  19,  s.  By  statute. 
15,  has  remedied  this  defect  in  the  law  by  giving  the  rent 
due  for  the  portion  of  the  time  that  has  elapsed  of  the 
quarter  to  the  executors  and  administrators.  In  order  that 
the  rent  may  be  apportionable  imder  the  statute,  the  demise 
must  determine  by  the  death  of  tenant  for  life.  If  the  lease 
be  such  as  to  bind  the  remainderman,  then  the  whole  rent 
goes  to  him,  and  there  is  no  apportionment  (^).  Before  the 
4  &  5  W.  4,  c.  22,  it  was  doubtful  whether  the  first  statute 
extended  to  tenants  pur  autre  vie,  or  tenants  in  tail  (A) ; 
therefore,  when  an  incumbent  had  leased  the  glebe  and 
tithes  of  his  living,  and  the  lease  expired  by  his  death,  the 
tenant  having  paid  a  whole  year's  rent  to  the  successor,  it 
was  held  that  the  executors  of  the  last  inctunbent  was  en- 
titled to  an  apportionment  of  the  rent  up  to  the  time  of  his 
death  (t);  and  time  has  been  held  to  be  the  measure  of  the 
apportionment  in  respect  to  tithes,  as  in  respect  to  the  profits 
of  the  land  (A> 

(e)  lb.    See  also  S.  C,  4.  Madd.  (A)  See  Paget  v.  Gee,  Amb.  19S ; 

229.  fVhitfield  t.  Pindir,  cited  in  Venum 

{d)  Hodgkhu  y.  Bobwn,  tup.  t.  Vemon,  2  B.  C.  C.  662;  also  Dig. 

(e)  10  Co.  12S.  P.  II.  tit.  Apportionmbnt. 

(/)  Jetmer  y.  Morgan,  1  P.  Wms.  (i)  Hawkuu  v.  Keliy,  8  Ves.  308. 

392.  Ik)  Apmley  t.  Wordsworth,  2  V. 

(^}  B»  parte  Smyth,  1  Swanst.  &  B.  331,  ovemiliiig  WWiame  v. 

337.  PoweU,  10  East,  268. 
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In  the  case  of  dividends  of  stock,  it  was  held  that  the  le- 
mainderman,  and  not  the  executors,  was  entitled  to  a  pro- 
portional share  thereof  to  the  time  of  the  death  of  tenant  ((). 


VII.  jKUcobetg  of  Hmt 

§  221.  Meam  rfrtewming  RmU. 

I.  lEUntfUfi  bs  StetrfM. 
222.  In  what  Catei. 


§  223.  Donor  or  Lutor. 

224.  Bailiff  or  Agent, 

225.  Receiver. 

226.  Co-pareener, 

227.  JonU'TenanU, 

228.  TenantB  in  Common, 

229.  Tentmh  in  TaiL 


Who  may  distrain. 

k  230.  Huoband  in  HgkiqfWIft. 

231.  Mortgagee. 
AtOiuiiant. 

232.  Guardiane  and  CommUioaf. 

233.  Bxeeuiore. 

234.  CorporoHone. 
The  Crown. 


b.  What  Things  may  be  distrained,  or  otherwise. 

235.  General  Rule. 
Exeepiione. 
Thinge  qfno  value. 
Doge,  Sfe. 
Deer. 

236.  Thinge  fixed  to  the  Freehold 

not  dietrainable. 

237.  CaitU,  when  dietrainable. 
Cattle  within   View    qf  the 

Landlord. 
Cattle  agieting. 


238.  Beaete  f^f  the  Plough  noi  die- 
trainable. 

239.  JVbr     Goode     deliffered    to 
IVadeemen. 

Goode  Irft  at  Jbme. 

240.  Nor  Goode  in  the  Cuetodg  ^ 
the  Law. 

241.  Nor  Money  in  a  Bag. 
Nor  Crope  qf  aown    09fB» 

when. 


c  Time  of  making  Distress, 

242.  Not  at  Night.  \      242.  On  what  Dage  qf  the  Year. 

d.  Place  where  Distress  may  be  made,  or  otherwise. 

243.  Upon  the  Land.  245.  Dietraining  on  ang  PeH  ff 

244.  Dietraining  out  qf  the  Fee.  the  Land. 
Fraudulent  Removal.                              Breaking  in  to  Dietrain. 

245.  Several  Dietreeeee. 


(I)  See  Pearly  v.  Smith,  3  Atk.  260.    Sherrard  v.  Sherrard,  Id.  502; 
Wileon  t.  ffarman,  2  Ve«.  672. 
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e.  Mmmer  of  making  a  Distress,  and  the  Proceedings  thereon,   incokpoual 

HBRBOITA- 


I  M6.  AeU<^th9  JdMdlard  and  hii 
Ageni. 
lAabiUijf  qfthe  Landlord. 
247.  Appoiniment    qf   a    BaUif, 
6fv» 


i  248.  Mfaaner  qf  diiponng  qf  the 
Distreti, 

249.  Sale  of  the  Distreeeee. 

250.  User  of  the  Dietren. 
Impounding  Animals, 


II.  Vinu^  bfi  Zfttrfi. 

251,  NeeeesUy  qf  Demand.  \      2bl.  When  Demand  dispensed  with, 

252.  Nomine  Pesnct. 

III.  Itotrlrc  iiQ  Actum. 


253.  Action  of  Debt  at  Common 

Law, 
By  Statute. 

254.  Bxeeuton  and  Adminisira^ 

tors. 
Qf  Tenant  far  Lffe. 

255.  Holding  over. 


255.  Double  Value  under  4  G.  2, 

c.  28. 

256.  Double  Rent  under  11  G.  2, 

e.  19. 

257.  Action  for  Use  and  Occupa^ 

tion. 
Where  it  lies. 


258.  Where  a  does  noiUe. 


§  221.  The  means  for  recoyering  rent  are — 1.  The  remedy  Means  of  re- 

•        i«  ATfc  «Tfc«  •         M     -Tk      covering  rent. 

by  distresB;  2.  By  entry;  3.  By  action  or  smt;  4.  By 
statute. 

I.  Um^  bo  HtstreM. 

222.  The  remedy  by  distress  is  by  the  common  law  in-  In  what  caaes. 
ddent  to  a  rent  service^  but  in  case  of  a  rent  charge  it  must 

be  expressly  provided  for  by  the  deed  (m).  Under  this  head 
may  be  considered — 1.  Who  may  distrain ;  2.  What  may  be 
distrained ;  3.  Manner  of  making  a  distress  and  proceedings 
thereon ;  4.  Place  where  distress  is  to  be  made.  See  further, 
as  to  distress,  post,  Injuries  to  Things  real  and  their 
Hkmedies. 

a.   Who  may  distrain. 

223.  If  a  man  seised  in  fee  makes  a  gift  in  tail,  or  a  lease  ponor  or 
for  life,  or  years,  or  at  will,  saying  the  reversion  to  himself,  ^*^'' 
with  a  reservation  of  rent  or  other  services,  the  law  gives 

(m)  See  ante,  ((  151, 152. 
VOL.  I.  Q 
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iNcc»poB«AL  the  donor  or  lessor,  without  any  express  proyision,  remedy 
for  such  rent  or  services  (n),  and  this  my  Lord  Coke  caUs  a 
rent  distrainable  of  conmion  right  (o) ;  but  if  the  donor  or 
lessor  do  not  reserve  the  reverrion,  he  cannot  distrain  of 
common  right;  therefore  if  a  lessee  for  years  aaeigns  his 
term,  reserving  to  himself  a  rent,  he  cannot  enforce  the  pay- 
ment of  such  rent  by  distress,  because  a  rent  so  reserved 
was  not  distndnable  for  at  common  law,  and  not  being  a 
rent-seek,  it  did  not  fall  within  the  4  G.  2,  a  28,  s.  5,  which 
gives  such  remedy  for  a  rent-seek  [p).  So,  if  termor  lease 
for  remainder  of  term  (^),  and  if  a  man  seised  in  fee  or  for 
life  of  a  rent-charge,  after  arrearages  incur,  grant  over  the 
rent  to  another,  he  cannot  distrain  for  the  arrearages,  be- 
cause they  are  by  the  grant  divided  from  the  freehold  (r); 
but  this  is  to  be  understood  with  some  exceptions,  as  in  case 
of  rent  granted  by  one  coparcener  to  another  for  equality  of 
partition,  the  grantee  may  distrain  of  conunon  right,  though 
she  has  no  reversion  (*),  lest  she  should  be  without  re- 
medy (t) ;  and  so  in  the  case  of  a  donor  (t):  but  a  party  may 
reserve  to  himself  a  power  of  distnuning  (u),  and  a  tenant 
from  year  to  year  underletting  from  year  to  year,  has  a  suf* 
ficient  reversion  entitling  him  to  distrain  (or). 


Bailiff.  224.  A  bailiff  who  distrains  must  shew  in  whose  right 

Agent.  he  does  so  (y).  An  authority  to  tenants  to  pay  rent  to  J.  S., 

whose  receipt  shall  be  their  discharge,  does  not  entitle  him 

to  distndn,  although  he  receives  the  rent  for  his  own 

benefit  (z). 


(ft)  Lit.  I.  214. 

(o;  1  Inst.  142.  a.  citing  8  H.  4, 
15  ;  see  also  Bro.  Distress,  78 ;  Moor, 
36 :  Cro.  El.  637. 

{p)  V.  Cooper,  2  Wils.  375  ; 

recognised  in  Parmenter  y.  Webber, 
8  Tannt.  593 ;  S.  C,  2  J.  B.  Moore, 
656. 

(q)  Preeee  t.  Carrie,  5  Bing.  24 ; 
S.  C,  2  M.  &  P.  57  ;  recognised  in 
Paecoe  t.  Paeeoe,  3  Bing.  N.  C.  905. 


(r)  OffnelVeca»e,i  Co.  to ;  S.C., 
cited  Vaogh.  40. 

(t)  Litt.  8.  252. 

(/)  1  Inst.  169.  b. 

(«)  Id.  47.  a. 

(x)  CuriU  T.  Wheeler,  M.  &  M. 
493:S.  C.,4C.  &P.  196. 

(y)  Bro.  Distress,  78. 

(z)  Ward  t.  Shew,  9  Bing.  638; 
S.  C,  2  M.  &  Sc.  756. 
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225.  After  attornment  of  the  tenants  a  receiver  may  dis-  ikoorporbal 
tnun  in  his  own  name  and  on  his  own  authority,  without        mbnts. 
any  special  leave  of  the  court ;  but  before  attornment  he  Receiver. 
must  distrain  in  the  name  of  the  person  having  the  legal 

estate  (a) ;  and  if  there  be  any  doubt  as  to  who  has  the  legal 
estate,  the  receiver  must  in  that  case  make  application  to 
the  court  for  an  order  to  distrain  (b).  So,  if  the  owner  be 
in  possession,  the  receiver  cannot  distrain,  but  must  apply  to 
the  court  for  an  order  directing  the  owner  to  give  up  pos- 
session to  the  receiver  (c) ;  so,  if  rent  be  in  arrear  for  more 
than  a  year,  a  receiver  cannot  distrain  without  an  order 
of  the  court  (<Q. 

226.  Coparceners  are  considered  in  law  as  but  as  one  Coparcenen. 
heir(«);  therefore,  they,  as  a  rule,  must  join  in  making  a 
distress  (/) ;   and  one  of  two  coparceners  cannot  make 
avowry  for  a  moiety  before  partition,  although  they  have 

several  inheritances  {/) ;  after  partition  they  or  their  gran- 
tees may  avow  severally  (^) ;  so,  before  partition,  one  of 
several  coheirs  may  distrain  for  rent  due  to  herself  and  her 
coheirs,  without  an  express  authority  from  them  so  to  do; 
and  an  avowry  by  her  in  her  own  right,  and  a  cognizance 
as  the  bailiff  of  the  others,  is  sufficient,  without  averring 
any  authority  from  them  to  distrain  (h) ;  and  there  is  no 
difference  in  this  respect  between  coparceners  at  common 
law,  and  parceners  by  custom,  as  parceners  in  gavelkind  (A). 

227.  One  joint  tenant  may  distrain  alone,  but  he  cannot  Joint  tenants, 
avow  for  the  whole  as  in  his  own  right ;  he  must  avow  par- 

(a)  ffnffh9  Y.  Huffh9,  3  B.  C.  C.  (/)  Stedman  y.  Page,  I  Salk.  390 ; 

85;  S.  C,  1  Vea.  jnn.  161 ;  and  we  S.  C.»  5  Mod.  141;   Comb.  347; 

1  Ball  &  Bea.  483.  S.  C,  nom.  Siedmam  t.  Batea,  I  Ld. 

{b)  Pit  v.  Snowdm,  3  Atk.  750.  Raym.  64. 

(c)  Orijfiiki  T.  Oriffitki,  2  Ves.  {g)  Butler  and  BaJker^t  com,  3 

400.  Co.  22  b. 

(<0  Brandon  y.  Brandon,  bUadd.  (A)  Leigh  t.  Skeppard,  5  J.  B. 

473.  Moore,  297 ;  S.  C,  2  B.  &  B.  465. 


(e)  1  Inst.  164.  a. 
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iNooKPOftsAL  tdcularly  in  his  own  rights  and  make  conmance  as  bailiff  of 
the  others  (t) ;  but,  as  in  the  case  of  coparceners^  he  is  not 
obliged  to  have  anj  express  authority,  and  if  the  others 
merely  decline  to  act,  he  may  proceed  to  distrain  for  rent 
due  to  all  (A). 


Tenants  in 
common. 


228.  Tenants  in  common  must  sever  in  avowry,  '*  be- 
cause it  goes  to  the  realty,  and  therefore  if  three  tenants  in 
common  distrain  for  thirty  beasts,  one  of  them  must  avow 
for  ten,  the  other  for  ten,  and  the  third  for  ten  (/) ;"  and 
payment  of  the  rent  to  one  tenant  is  not  payment  to  the 
other,  therefore  when  a  terre-tenant  after  notice  paid  the 
rent  to  one,  it  was  held  that  the  other  might  distrain  for  his 
share  (m),  and  they  may  make  several  distresses ;  therefore 
where  land  was  demised  by  four  persons  (whose  title  did 
not  appear)  at  one  entire  rent,  and  one  of  them  distrained 
for  his  share,  the  distress  was  held  to  be  r^ular,  for  what- 
ever might  have  been  the  interest  of  the  landlord  as  between 
themselves,  as  between  them  and  the  terre-tenant  they  were 
tenants  in  common,  and  entitled  each  to  a  separate  dis- 
tress (n) ;  so,  in  an  early  case  it  had  been  decided  that  one 
tenant  in  common  might  take  a  distress,  without  his  com- 
panion, and  avow  solely  (o).  But  a&  tenants  in  common 
have  a  joint  action  for  rent,  it  being  in  the  personalty  and 
not  in  the  realty  (/?),  it  has  therefore  been  held  that  the 
survivor  of  two  tenants  in  common  may  distrain  for  the 
whole  of  the  rent,  although  the  reservation  be  to  the  lessors 
according  to  their  respective  interests  (q). 


(0  Pullen  T.  Palmer,  5  Mod.  72 ; 
S.  C,  Carth.  328;  see  also  15  H.  7, 
17;  12  Mod.  77. 

(A)  R9bim<m  ▼.  Hoffman,  4  Bing. 
562;  S.  C,  1  M.  &  P.  474  ;  3  C.  & 
P.  234. 

(/)  Per  Holt,  C.  J.,  Ptdkn  t. 
Palmer,  3  Salk.  207. 

(m)  Harrimm  t.  Bambyf  5  T.  R. 
246. 


(n)  Whitley  y.Boberte,  1  M^Clel. 
&  Y.  107 ;  see  also  Dae  ▼.  MitekeU, 
IB.  &B.  11;  S.  C,  3  J.  B.  Moore, 
229 ;  PotoU  y.  Smyth,  5  B.  &  A. 
850;  S.  C,  ID.  &K.  490. 

(o)  WilUe  ▼.  FUteher,  Cro.  El. 
530. 

{p)  Litt.  S8.315,  316. 

(q)  Wallaee  t.  McLaren,  1  Man. 
&  Ryl.  516. 
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229.  Bj  the  32  H.  8,  c  28,  tenants  in  tail  are  enabled   iwcorpomal 
to  make  leases  so  as  to  bind  their  issue,  and  although  not       mbkts. 
made  conformable  to  the  statute,  yet  such  lease  is  good  as  Tetumtt  in  tul, 
agunst  himself,  and  therefore  as  a  reversioner  he  may  dis- 
train even  at  common  law  for  the  rent  reserved  thereby  (r), 

230.  At  common  law  if  a  husband  seised  in  fee,  or  in  tail  Husband  in 
in  right  of  his  wife  of  a  rentrcharge,  did  not  recover  during  "^ 

his  wife's  life  arrears  which  became  due  previously  to  their 
marriage,  he  could  not  after  her  death  compel  payment  of 
them ;  but  now,  by  the  32  H.  8,  c.  37,  he  or  his  personal 
representatives  may  distrain  for  the  same  (s) ;  and  it  seems 
that  copyhold  lands  charged  with  a  rent  are  within  the  pi\>- 
visions  of  the  act  {t) ;  it  seems  however  that  leases  for  years 
are  not  within  the  statute  (u),  but  if  the  wife's  term  be  de- 
mised for  years,  the  reversion  is  then  in  the  husband,  and 
he  may  distrain  (x). 

231.  A  mortgagee  after  giving  notice  of  the  mortgage  to  Mortgagee, 
the  tenant  in  possession,  is  entitled  to  rent  in  arrear  at  the 

time  of  the  notice,  and  to  what  accrues  due  afterwards,  and 
may  distrain  for  the  same,  if  the  lease  under  which  the 
tenant  holds  have  b^en  made  before  the  mortgage  (y) ;  but 
where  the  lease  has  been  made  by  the  mortgagor  alone  aft:er 
the  mortgage,  then  the  mortgagee  has  no  remedy  but  by 
ejectment,  and  cannot  distrain  (z) ;  and  a  mere  recognition 
by  the  mortgagee  of  the  tenant  in  possession  as  his  tenant 
will  not  enable  him  to  distrain  (a). 

(r)  Sx  parte  Smyth,  1   Swanst.  Boucher,  3  B.  &  Ad.   862 ;   Jonei 

346,  n.  T.  Jonee,  Id.  967. 

(e)  See  4  Co.  51  a.  (a:)  Wade  y.  Mareh,  Latch.  211. 

(0  AppleUmy.  Doily,  Yelv.  135 ;  (y)  Mote  t.  OalUmore,  1  Doagl. 

bat  see  GUb.  Ten.  187  ;  BuU.  N.  P.  279. 
57;  2  Watk.  Cop.  182.  {x)  Bwme  t.  EUiot,  9  Ad.  &  E. 

(«)  MerUon  t.    Oilbee,  8  Taant.  342.    See  alio  Pope  v.  Biyye,  9  B. 

159 ;  S.  C,  2  J.   B.  Moore,  48 ;  &  C.  245. 

Martm  ▼.  Bwrton,  1  B.  &  B.  279;  (a)  Brown  t.  Stoney,  1  Man.  & 

oremiling  Powell  t.  KUUck,  BaU.  Gr.  117 ;  S.  C,  1  Scott,  N.  S.,  9. 
N.    P.  57;  and   lee  Preeeoti   r. 
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Where  an  annuity  is  granted  out  of  an  estate,  and  the 
grantor,  to  secure  the  payment,  vests  the  estate  in  trustees 
for  a  term  to  the  use  of  the  annuitant,  the  latter  may  dis- 
train for  the  arrears  (b). 


Guardians,  &c.  232.  As  a  guardian  may  make  leases  of  the  infant's  land 
in  his  own  name,  so  he  may  like  other  persons  distrain  in 
his  own  name  (c).  Committees  of  lunatics,  like  receivers, 
must  act  under  the  directions  of  the  Court  of  Chancery. 
See  Bradby  on  Distresses,  by  Serjeant  Adams,  62;  Shel- 
ford  on  the  Law  of  Lun.  180. 


Committee  of 
lunatics. 


Ezecators.  233.  At  common  law  the  personal  representatives  of  a 

man  seised  of  a  rent  in  fee-simple,  fee-tail,  or  for  life,  could 
not  distrain  for  arrears  of  rent  incurred  in  the  lifetime  of  a 
testator  or  intestate,  but  this  power  was  given  to  them  by 
the  32  H.  8,  c.  37 ;  but  the  statute  applies  only  to  cases 
where  the  owner  of  the  rent,  if  he  had  lived,  might  have 
distrained,  and  therefore  when  the  rent  was  in  arrear,  and 
the  owner  had  granted  away  his  interest  before  his  death, 
his  executor  was  held  to  have  no  remedy  for  such  arreai^ 
ages  (d).  If  a  man  made  a  lease  for  life  or  a  gift  in  tail  re- 
serving a  rent,  this  was  a  rent^^ervice  within  the  statute, 
but  it  was  doubtful,  whether  if  a  person,  seised  in  fee  of 
lands,  made  a  lease  for  years,  reserving  rent,  his  executor 
or  administrator  could  not  under  this  statute  have  distrained 
for  arrears  of  rent  incurred  in  his  lifetime;  and  in  the  case 
of  Prescott  v.  Boucher  (e)  it  was  decided  in  the  negative, 
but  by  the  3  &  4  W.  4,  c.  42,  s.  37,  executors  and  admini- 
strators are  authorized  in  such  cases  to  distrain.  See  Dig. 
P.  u.  tit  Executors  and  Admini8trator& 

Corporations.         234.  A  corporation  aggregate  cannot  distrain  in  their 


(b)  Fairfax  t.  Cfray,  2  Bl.  1326. 

(e)  Shopland  ▼.  Rydler,  Cro.  Jac. 
55;  Bredell  t.  Coiuiable,  Vaagii. 
179. 


((f)   OffneWM  cue,  4  Co.  50;  1 
Inst.  162.  a. 
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own  person  but  by  their  bailiff,  and  this  it  seems  must  be   incoepomal 
done  by  deed  (/).  mbnts.  ' 

The  queen  may  reserve  a  rent  out  of  a  franehise  or  matter  The  Crown. 
incorporeal  as  well  as  out  of  lands,  and  may  distrain  for  it 
on  any  other  lands  of  the  tenant  not  subject  to  the  rent,  but 
not  in  such  other  lands  of  the  tenant  as  are  let  by  tenant, 
or  extended;  and  by  the  22  C.  2,  c.  6,  the  grantee  of  a  farm 
rent  has  the  same  power  of  distress  as  the  queen  had  (ff). 

b.  What  Thinffs  may  be  distrained^  or  otiierwise. 

235.  As  a  rule,  all  the  moveable  chattels  of  a  tenant  may  General  rule. 
be  distrained  for  rent-arrear,  but  to  this  rule  there  are  many 
exceptions  and  on  various  grounds,  yet  such  exceptions  are  Ezceptiona. 
fewer  now  than  formerly. 

First*  A  thing  to  be  distrainable  must  be  something  Thingiofno 
in  which  a  man  can  have  a  valuable  property,  and  there- 
fore it  is  said  in  the  books  that  there  can  be  no  dis- 
tress of  dogs,  deer,  conies,  and  all  other  animals  feres 
naturce;  but  this  rule  is  held  to  be  too  general,  for  as  to  Dogs,  &c. 
dogs,  '^it  is  dear  now  that  a  n^an  may  have  a  valuable  pro- 
perty in  a  dog ;  trover  has  been  several  times  brought  for  a 
dog,  and  great  damages  have  been  recovered  (A),''  and  the 
l^islature  has  made  it  penal  to  steal  dogs.  See  Dig.  P.  i. 
tit.  Larceny. 

As  to  deer  it  has  been  expressly  decided  that  when  kept  Deer, 
in  an  inclosed  ground  for  the  purposes  of  sale  or  profit  they 
may  be  distrained  (t). 

236.  In  the  next  place,  things  fixed  to  the  freehold,  as  Things  fixed  to 
doors,  windows,  and  the  Uke,  are  not  distrainable ;  for  what 

is  part  of  the  freehold  cannot  be  severed  from  it  without  de- 
triment to  the  thing  itself  in  the  removal,  and  as  distresses 

(/)  Cro.  EL  815 ;  RoU.  Abr.  514.  Powell,  WiUes,  48 ;   aee  ako  J9ii». 

(0)  Attamey-Oeneral  r.  Cweniry  iiead  t.  Buck,  2  Bl.  1117. 

(Afoyor),  1  P.  Wms.  306.  (i)  Daviet  r,  Powell,  tup, 
(A)  Per  Willie,  C.  J  ,  Datnee  ▼. 
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iNcoRPOBBAL  -^QTe  coDsidered  as  pledges^  which  were  to  be  lestored  to  the 

HBRVDITA*  It.  -I  u  1 

MVNTs.  owner  m  statu  quo,  such  things  once  removed^  could  not  bsYe 
been  so  restored.  Besides,  what  is  fixed  to  the  freehold  is 
part  of  the  thing  demised,  and  the  nature  of  a  distress  was 
not  to  resume  part  of  the  thing  itself  for  the  rent,  but  only 
the  inducta  and  iUata  upon  the  soil  or  house  (A). 

On  this  principle  an  anvil  in  a  smith's  shop,  and  a  milt 
stone  in  a  mill  are  privileged  from  distress,  and  a  temporary 
removal  of  the  anvil  out  of  the  stock,  or  the  millstone  out  of 
the  mill,  for  the  purpose  of  its  being  picked,  does  not  de- 
stroy the  privil^e  (Z).  So,  for  the  like  reason,  com  growing 
was  before  the  11  G.  2,  c.  19  (see  Dig.  P.  n.  tit  Dis- 
tress) not  distrainable,  and  so  trees,  shrubs,  and  plants 
growing  in  a  nursery  ground  cannot  be  distrained  {m) ;  in 
this  latter  case  the  exemption  is  in  favour  of  trade,  see  infray 
6  239. 


Cattle. 


Cattle  within 
▼lew  of  the 
landlord. 


237.  Cattle  on  a  common  were  not  distrainable  before  the 
1 1  Gr.  2,  c.  19  (n);  but  cattle  of  a  stranger  trespassing  on  the 
land  of  the  tenant  may  be  distrained,  although  the  owner 
make  fresh  suit  and  the  cattle  be  not  levant  and  couchant  (o) ; 
so,  a  lessor  cannot  distrain  a  stranger's  cattle,  which  get  into 
the  land  whence  the  rent  issues,  through  defect  of  fences 
which  either  the  landlord  or  the  tenant  is  bound  to  re- 
pair (p). 

If  the  landlord  come  to  distrain,  and  the  tenant,  seeing 
him,  drive  the  cattle  off  the  land,  the  landlord  may  follow 
the  beasts,  and  distrain  them  out  of  the  premises  if  he  had 
once  a  view  of  the  cattle  on  his  land ;  but  if  the  beasts  go  off 
the  land  of  themselves,  he  cannot  distrain  them  after- 
wards (y),  though  if  the  distrainor  once  enter  the  premises 


(it)  18  E.  3,  4 ;  I  Inst.  47  ;  2  Inst. 
82 ;  2  Mod.  61 ;  GUb.  Distr.  42. 

(I)  14  H.  8,  25  b. 

(m)  Clark  y.  Qaakarth,  8  Taunt. 
431 ;  S.  C,  2  J.  B.  Moore,  491,  re- 
cognised  in  Clarke  v.  Calvert^  3  J. 


B.  Moore,  96. 

(n)  Sup. 

(o)  7H.  7,  1  b,  2  a;   15  H.  7, 
17  b. 

{p)  Dy.  317  b,  318  a. 

(9)  I  Inst.  161.  a. 
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to  distrain  the  cattle,  it  seems  that  they  cannot  afterwards   incorporval 

,  HB&BDITA- 

be  driven  off  to  prevent  a  distress  (r).  mknts. 

Cattle  which  are  upon  the  land  by  way  of  agisting  may  Cattle  agistiDg. 
also  be  distrained  for  rent  {s) ;  so,  where  beasts  were  put 
into  a  field  to  graze  for  the  night,  it  was  held  that  the  land- 
lord might  distrain  them  for  rent  due  out  of  the  lands  where 
they  were  put,  although  they  had  been  put  in  with  his  con- 
sent, such  consent  not  being  deemed  a  waiver  of  his  right 
to  distrain  unless  it  had  been  so  expressly  agreed^  and  being 
but  a  parol  agreement,  it  could  not  alter  the  original  con- 
tract between  the  lessor  and  lessee,  from  which  the  power 
to  distrain  arose  (t);  but  the  owner  of  the  cattle  was  after- 
wards relieved  in  equity  on  the  ground  of  fraud  in  the  land- 
lord, who  had  consented  to  their  being  put  in,  that  he  might 
distrain  th«n  (u). 

238.  Again,  beasts  of  the  plough  and  implements  of  hus-  Beaatiof  the 
bandry  and  tools  by  which  a  man  giuns  his  livelihood  are  not  n^^^^^,|]i. 
distndnable ;  but  these  are  only  conditionally  exempt,  the  ^l«« 
former,  if  there  are  other  moveable  chattels  to  the  amount  of 
the  rent  and  expenses  (x) ;  the  latter,  if  they  are  in  actual 
use,  and  there  is  sufficient  distress,  as  in  the  case  of  a  stocldng- 
^none  (y),  or  a  loom  (z);  but  where  a  threshing-machine  was 
not  in  use,  and  there  was  not  evidence  of  other  goods  being 
on  the  premises,  this  was  held  not  to  be  privileged  from  dis- 
tress (a). 

Some  other  things,  as  a  horse  on  which  a  person  is  riding, 
or  an  axe  in  the  hands  of  a  person  cutting  wood,  have  been 
held  to  be  exempt,  on  the  additional  ground,  that  the  exercise 

(r)  Clement  ▼.  MUner,  3  Esp.  95.  (y)  SUmpeon  ▼.  Hariopp,  Willes, 

(«)  1  RolL  Abr.  669.  512. 

(0  Fowkee  ▼.  Joyce,  3  Ler.  260 ;  {z)  Gorton  t.  Falkner,  4  T.  R. 

S.  C.»2yent.  50;  2LDtw.ll61.  565;    Roberte  y,  Jackeon,  Peake*t 

(tf)  lb. ;  and  iee  2  Wms.  Saand.  Add.  Ca.  37. 

290,  D.  (7).  (a)  Fenion  ▼.  Loffon,  9  Bing.  676 ; 

(s)  1  Inst.  47.  a.  b. ;  Piffffoii  ▼.  S.  C,  3  M.  &  Sc.  82,  reoognuiog 

mrtlee,  I  M.  &  W.  441.  Wood  ▼.  aarke,  1  Cr.  &  J.  484. 
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IN0OKF0RBA.L   of  the  Dower  of  distress  might  m  such  cases  frequentlY  lead 
MBNTt.        to  a  breach  of  the  peace  (6). 


No  goods  ddi- 
Tered  to  trades* 


Goods  left  at 


Nor  goods  in 
the  custody  of 
the  law. 


239.  In  the  next  place,  for  the  benefit  of  trade,  goods  sent 
to  a  tradesman  for  the  purpose  of  being  worked  upon  in  the 
way  of  his  trade,  as  doth  to  a  tailor,  yam  to  a  weaver,  ahorse 
to  a  smith,  and  the  like,  are  not  distrainable  (c) ;  so,  a  beast 
sent  to  be  slaughtered  {d);  so,  goods  in  the  hands  of  a  ftctor 
are  privileged  (e). 

For  the  same  reason  things  at  an  inn  are  privileged  from 
distress,  more  espedally  as  inns  are  places  devoted  to  the 
public  service  (/) ;  but  the  things  must  be  actually  within 
the  premises  of  the  inn  to  be  so  privileged,  and  not  re- 
moved to  some  distant  place  for  the  convenience  of  the  inn- 
keeper, and  therefore  a  race-horse,  in  a  stable  belonging  to 
an  innkeeper  a  mile  distant  from  the  inn,  was  held  not 
exempt  from  distress  {/);  so,  a  livery  stable-keeper  is  not 
privileged  like  an  innkeeper,  and  therefore  a  chariot  standing 
at  a  livery  stable  might  be  distrained  (ff). 

240.  Again,  goods  in  the  custody  of  the  law  are  privil^ed 
from  distress,  therefore  goods  distrained  damoffe  feasant  can- 
not be  distrained  for  rent  (A).  So,  goods  under  an  attach- 
ment cannot  be  distrained  (t) ;  so,  goods  taken  in  execu- 
tion (k) :  but  when  the  sheriff  has  abandoned  the  possession 
of  the  goods  after  having  made  the  seizure,  it  was  held  that 


(b)  1  Inst  47.  a. ;  see  also  Webb 
▼.  BeU,  1  Sid.  440,  dted  in  4  T.  R. 
569;  Storey  ▼.  JRo^iiwoa,  6  T.  R. 
138. 

(e)  Bro.  Distress,  99;  1  Inst.  47  ; 
3  Bolst.  270;  1  RoU.  Abr.  668; 
Mutprat  ▼.  Gregory,  3  M.  &  W. 
677 ;  S.  C,  2  Gale,  158. 

(<0  Brown  ▼.  Shetil  or  8h«ril,  2 
Ad.  &  E.  138  ;  S.  C,  4  Nev.  &Man. 
277. 

(e)  Gilman  ▼.  BlUtn,  3  B.  &  B. 


75;  S.  C,  6  J.  B.  Moore,  243; 
Thompton  t.  Mathiter,  1  Bing.  283 ; 
S.  C,  8  J.  B.  Moore,  254  ;  Matikiai 
▼.  Meenard,  2  C.  &  P.  353 ;  Admne 
T.  OraiUt  1  Cr.  &  M.  380. 

(/)  CroHer  ▼.  TomUiuom,  2  Kenj. 
439;  S.  C,  Barnes,  472. 

(y)  Francie  ▼.  Wyatt,  1  BL  483 ; 
S.  C,  3  Burr.  1498. 

(A)  1  Inst.  47.  a. 

(t)  Monk'e  eaee,  1  Vent  222,  ary, 

(k)  Baionr,  Soutkby, WiliM,  136. 
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the  goods  were  no  longer  under  the  protection  of  the  law,  iNco»poa«AL 
and  might  be  distrained  (/);  so,  if  goods  remain  on  the  de-  mbnts.  ' 
mised  premises  after  a  fictitious  sale  made  under  a  fraudulent 
execution,  they  are  liable  to  the  landlord's  distress  (wi) ;  so, 
com  in  the  blade,  taken  and  sold  under  a  fi.  fouy  afterwards 
continuing  on  the  premises  before  any  rent  was  due,  might 
be  distrained,  as  it  seems,  for  rent  subsequently  due  (n). 
Sheaves  of  com  before  the  2  W.  &  M.  (see  Dig.  P.  n.  tit. 
Distress)  could  not  be  taken  in  distress,  because  such 
things  could  not  be  restored  to  the  owner  in  the  same  plight 
and  condition  as  they  were  in  at  the  time  of  taking  them  (o). 

241.  So,  things  for  which  replevin  will  not  lie,  as  things  Nor  money  in 
like  money  in  a  bag,  which  cannot  be  known  again  {p) ;  but  *  ^' 
a  bag  of  money  sealed  may  be  distrained,  because  it  may  be 
known  again  {q). 

'  So,  again,  where  the  estate  of  a  tenant  at  will  is  deter-  Nor  crops  of 
mined  eitiier  by  his  own  deatii  or  by  the  act  of  the  landlord,  ^^^ 
the  com  sown  by  him  cannot  be  distrained  for  rent  due  from 
a  subsequent  tenant  (r) ;  but  where  by  a  custom  a  tenant 
has  left  the  away-going  crop  in  the  barns,  the  landlord  may 
distrain  the  same  at  the  expiration  of  six  months  aft^r  the 
determination  of  the  term  {$). 


sown  com. 


c   ff^hen  Distress  may  be  made. 
242.  A  distress  for  a  rent-service  or  rent-charge  cannot  Time  of  making 

a  distress. 
Not  at  night. 


be  in  the  night  (t) ;  and  in  AUenburgh  v.  Peaple  {u)  it  was 


ruled  tiiat  no  one  had  a  right  to  make  a  distress  after  dark. 
Sed  secus  as  to  distress  for  damage  feasant,  see  post.  In- 
juries TO  Things  real. 

(0  Bladety.  Anmdale,  1  M.  &  S.  '  Abr.  667. 

711.  (q)  22  E.  4,  50  b. 

(m)  Smith  ▼.  Ruuell,  3  Taunt.  (r)  Ua/on  ?. /StowMfty,  Willes,  131 . 

400.  («)  Beacon  ▼.  Delahay,  1  H.  Bl.  5. 

(»)  OwiUim  ▼.  Barker,  1  Price,  (0  1  Inst.  142  j  7  Co.  7  a,  9  Co. 

274  66  a. 

(o)  1  Inst.  47.  a.  («)  6  C.  &  P.  212. 

Ip)  Keflw.145;  2  Inst.  82;  RoU. 


RECOVERY  OF  RENT. 

INCORPOREAL  As  rent  is  not  due  until  the  last  minute  of  the  natond 
MRNTd.  day  on  whieh  it  is  payable  (x)y  it  follows,  that  a  distress  for 
rent^arrear  cannot  be  made  on  that  day  (y). 

On  what  days  At  the  common  law,  if  a  lease  was  made  at  Michaehnas 
e  year.  ^^^  ^  jeBT,  reserving  rent  on  the  feasts  of  the  Annunciation 
and  St  Michael,  the  lessor  was  deprived  of  his  remedy  by 
distress  for  the  rent  due  at  Michaelmas,  because  he  oould 
not  distrain  at  the  expiration  of  the  term  (z) ;  but  if  by  the 
custom  of  the  country  or  by  express  stipulation  between  the 
parties,  the  rent  be  payable  on  the  day  on  which  the  tenant 
enters,  the  landlord  may  distrain  for  it  on  that  day  (a)  ;  and 
BO  it  seems  by  the  usage  of  a  parish,  a  quarter's  rent  may 
be  distrained  for  before  the  end  of  the  quarter  (b) :  and  by 
the  8  A.  c  14,  s.  6,  the  landlord  may  distrain  for  such 
arrears  within  six  mouthy  after  the  determination  of  the 
term.  See  Dig.  P.  u.  tit.  Distress,  P.  ni.  tit.  Landlord 
AND  Tenant.  And  where  by  the  custom  of  the  country  a 
tenant  may  leave  his  away-going  crop  in  the  bams,  it  has 
been  held  that  the  landlord  may  distrain  after  six  months 
have  expired  from  the  determination  of  the  term  (c) ;  and 
where  the  tenant  dies  before  the  expiration  of  the  term  and 
his  personal  representative  continues  in  possession  during 
the  remainder  of  the  term,  the  landlord  may  distrain  within 
six  months  aft;er  the  end  of  the  term  for  rent  due  for  the 
whole  term  (d) ;  and  the  statute  applies  to  cases  only  in 
which  the  tenancy  has  been  determined  by  lapse  of  time,  or 
perhaps  by  notice  to  quit,  and  not  to  cases  where  it  has  been 
put  an  end  to  by  the  wrongful  disclaimer  of  the  tenant  (e). 


(x)  See  antet  a.  194.  Bl.  465.    Seealao  Borat/ofiT.  GreM, 

(y)  4  H.  6,  31 ;  21  H.  6,  40  ;  and  16  East,  81 ;  Knight  v.  Bennett,  3 

see  Harg.  Co.  Litt.  47.  b.,  n.  (6).  Bing.  366. 

(jr)  1  Inst.  47.  b. ;  1  RoU.  Abr.  («)  Doe  ▼.   WUlianu,  7  C.  &  P. 

670,  pi.  10.  323.  See  further,  Nuttally.  Stinmton, 

(a)  Buckley  ▼.   Taylor,  2  T.  R.  4  B.  &  C.  51 ;  TaylereonT.  Peten,  7 
600.  Ad.  &  E.  110;  S.  C,  2  Ner.  &  P. 

(b)  Tracey  t.  Talbot,  6  Mod.  214.  622.  Alao  Dig.  P.  ii.  tit.  Distress  ; 

(c)  Beavan  ▼.  Delahay,  1  H.  Bl.  5.  P.  iii.  tit.  Landlord  ahd Tenant. 
(<f)  Braiihwaite  ▼.  Cookeey,  1  H. 
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Distresses  for  the  recovery  of  rent  may  by  the  3  &  4  W.  4,    inoorporbal 
a  27,  s.  2,  be  made  at  any  time  withm  twenty  years  next       MBNTg. 
after  the  time  at  which  the  right  to  make  such  distress  has 
accrued,  and  by  s.  42  of  the  same  act  no  arrears  of  rent 
can  be  recovered  by  distress  for  more  than  six  years  (/). 


d.  Place  where  Distress  may  be  madey  or  othertmse, 

243.  The  distress  must  be  made  upon  the  land  from  Upon  the  Und. 
which  the  rent  issues,  and  therefore  where  the  exclusive  use 

of  the  land  of  the  river  Thames  opposite  and  in  front  of  a 
wharf,  between  high  and  low  water  mark,  as  well  when 
covered  with  water  as  dry,  for  the  accommodation  of  the 
tenants  of  the  wharf,  was  demised  as  appurtenant  to  the 
whari^  but  the  land  itself  between  high  and  low  water  was 
not  demised,  it  was  held  that  the  lessor  could  not  distrain 
for  rent-arrear,  barges,  the  property  of  the  tenant,  lying  in 
the  space  between  high  and  low  water  mark,  and  attached 
to  the  wharf  by  ropes  {g). 

244.  If  the  lord  diBtrains  out  of  his  fee,  in  land  not  holden  Digtraining  oat 
of  him,   the  tenant  may  make  rescous  unless  in  special 

cases  Qi) ;  but  the  queen  by  her  prerogative  may  distrain  Prerogative. 

upon  other  land  than  her  own,  and  is  especially  excepted  by 

a  clause  in  the  Statute  of  MarUmdge  (t).      So,  if  the  lord 

come  to  distrain  within  his  fee,  and  the  tenant  seeing  him, 

drive  the  cattle  oiF  the  land,  then  the  lord  may  follow  the 

beasts  and  distrain  them  out  of  the  premites,  if  he  had  once 

a  view  of  the  cattle  on  his  land  (;);  but  if  the  lord  had  no 

view  of  the  cattle  within  his  fee,  though  the  tenant  drive 

them  off  purposely,  or  if  the  cattle  of  themselves  after  the 

view  go  off  the  land,  or  if  the  tenant  afl»r  the  view  remove 

(/)  Paget  r.  Fbley,  2  Bing.  N.  C.  niUng  S.  C,  4  Bing.  137 ;  12  J.  B. 

S79 ;  S.  C,  3  Sco^/,  120 ;  2  Hod.  32.  Moore,  339 ;  2  C.  &  P.  541. 

See  Dig.  P.  ixi.  tit.  Liiiitations.  (A)  1  Inst.  161.  a. 

ig)    Cqpel  ▼.   Butzard,  6  Bing.  (t)  2  Inst.  132. 

160 ;  S.  C,  3  M.  &  P.  480  ;  2  Man.  {J)  1  liut.  161.  a. 
ft  Byl.  197  ;  3  Y.  &  J.  344  ;  over- 


2.'}8 
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Frmadulent 
removal. 


iNco&pouAL  them  for  any  other  cause  than  to  prevent  the  lord's  distress, 
ifVNTs. '  then  the  lord  cannot  distrain  them  {k) ;  but  now  by  the  11 
G.  2,  c  19^  the  landlord  is  empowered  in  case  of  fraudulent 
removal  of  goods,  to  distrain  them,  wherever  found ;  the  re- 
moval however,  to  bring  the  case  within  the  statute,  must 
take  place  after  the  rent  becomes  due,  and  must  be  secret, 
not  made  in  open  day  (/) ;  and  the  statute  applies  to  the 
goods  of  the  tenant  only  and  not  to  the  goods  of  a 
stranger  (wi),  or  a  lodger  (n). 

The  queen's  highway  was  also  by  the  ancient  common 
law  considered  as  a  place  privileged  from  distress,  and  this 
is  affirmed  by  the  Statute  oi  MarJbridge. 


Highway  p 
vileged  froi 
distren. 


pri. 


DiftrainiDg  on 
any  part  of  the 
land. 


Breaking  in  to 
distrain. 


245.  A  distress  for  a  rentnservice  may  be  taken  in  any 
part  of  the  land  holden,  or  for  a  rent  charged  or  reserved 
upon  a  lease  upon  any  part  of  the  land  out  of  which  the  rent 
issues,  and  if  a  house  be  upon  the  land  demised  or  chained  a 
distress  may  be  taken  in  the  house,  if  the  outer  door  be 
open  {p) ;  and  although  the  outer  door  can  in  no  case  be 
broken  open,  yet  the  person  distraining  may  justify  break- 
ing open  an  inner  door  or  lock  to  find  any  goods  which  are 
distrainable  (/?);  so,  gates  or  inclosures  cannot  be  broken 
open  or  thrown  down  to  take  a  distress  (;);  except  now 
under  the  11  G.  2,  c  19,  s.  7,  in  the  case  of  a  fraudulent 
removal  of  goods,  see  Dig.  P.  iii.  tit.  Landlord  and  Tenant. 
So,  where  a .  person  taking  a  distress  has  been  violently 
ejected,  he  may  justify  breaking  open  the  door  in  order  to 
complete  the  taking  (r) ;  and  where  a  landlord,  who  occupied 


{k)  1  Inst.  161.  a. 

(0  WaUon  ▼.  Moin,  3  Esp.  15 ; 
lUmd  ▼.  Vaughan,  1  Bing.  N.  C. 
767. 

(m)  7!%oni«onv.il(fafn«»5M.&S. 
38. 

(n)  Poitman  ▼.  HarrtUy  6  C.  &  P. 
225.  See  also  Bach  ▼.  Meatt,  5 
M.  &  S.  200  i  Brooke  ▼.  Noaktt,  8 
B.  &  C.  537  ;  Bromley  ▼.  Holden,  1 


Moo.  &  M.  175 ;  and  Dig.  P.  iii.  tit 
Landlord  and  Tenant. 

(o)  1  RoU.  Abr.  671 ;  Com.  Dig. 
tit.  D18TRB88  (A.  3). 

ip)  Broum  ▼.  Dean,  Bull.  N.  P. 
881 ;  Browning  ▼.  Dann,  Ca.  temp. 
Hardw.  168. 

(q)  1  Inst.  161.  a. 

(r)  Woodf.  L.  &  T.  329,  ith  ed., 
by  Harr.  &  WoU. 
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an  waitment  oyer  a  mill  demised  to  his  tenant,  from  which   incorporeal 
it  was  separated  only  by  a  boarded  floor  without  any  ceiling,        mekts. 
took  up  the  floor  and  entered  through  the  aperture  to  dis- 
train for  the  rent,  held  that  he  was  no  trespasser;  and  where 
a  man  can  get  in  without  a  trespass  he  may  lawfully  dis- 
train («). 

If  the  demises  are  several  there  must  be  separate  distresses  Several  du. 
upon  ibe  seyeral  premises  subject  to  each  distinct  rent;  for 
no  distress  on  one  part  can  be  good  for  both  rents,  although 
the  seyeral  premises  are  demised  to  the  same  tenant  (t);  but 
if  a  rent-charge  issue  out  of  land  in  the  possession  of  seyeral 
tenants,  a  distress  may  be  taken  upon  the  possession  of  one 
for  the  whole  rent,  for  it  issues  out  of  each  part  (u) ;  so, 
where  lands,  lying  in  different  counties,  are  held  under  one 
demise  at  one  entire  rent,  the  rent  may  be  lawfidly  taken  in 
either  county  for  the  whole  rent  in  arrear  (or). 


e.  Manner  of  making  a  Distress,  and  the  Proceedings  thereon. 

246.  The  distress  may  be  made  by  the  landlord  himself.  Acts  of  the 
or  by  his  authorized  agent  or  bailiff^,  in  the  former  case  if  the  his  agent, 
landlord  come  into  the  house,  and  seize  upon  any  article  as 
a  distress  in  the  name  of  all  the  goods  in  the  house,  it  will  be 
a  good  seizure  of  all  (y);  and  any  declaration  on  the  part  of 
the  landlord  will  be  sufficient  to  commence  a  distress,  as 
where  he  declared  on  the  premises  'Hhat  nothing  shall  be 
removed  until  my  rent  is  paid,"  it  was  held,  that  in  conse- 
quence of  such  declaration  the  landlord  had  a  right  to  take 
and  bring  back  an  article  which  had  been  removed  {z) ;  so, 
where  a  broker  went  to  the  tenant's  house,  and  pressed  for 
payment  of  rent  alleged  to  be  due  and  a  sum  for  the  ex- 


(«)  €kmldy.  Bradiiock,  4  Taunt.  Raym.  55;  S.  C,  12  Mod.  76;  1 

562.  Salk.  247. 

(/)  Rofftr9  ▼.  fierkmirt,  Ca.  temp.  (y)  Dodd  ▼.  Monger  or  Morgan^ 

Hardw.  245  ;  S.  C,  2  Str.  1040.  6  Mod.  215  ;  S.  C,  Holt,  416. 

(fli)  1  RoU.  Abr.  671.  (r)  Wood  ▼  Ntam,  5  Bing.  10 

Ix)    Walter  V.  Bumbafr,    1   Ld.  2  M.  &  P.  27. 
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iNcoKPOBSAL   peiises  of  the  levy,  but  touched  nothing  «nd  made  no  mven- 

HSRBDITA-  _      -  1.11  1  -1 

MBNTs.  tory,  and  the  tenant  then  paid  the  rent  and  expenses  under 
protest,  it  was  held,  in^  an  action  against  the  landlord  for  an 
excessive  distress,  he  could  not  say  there  had  been  no  dis- 
tress (a) ;  so,  where  the  landlord's  agent  went  upon  the  pre- 
mises and  gave  a  written  notice  that  he  had  distrained 
certain  goods,  and  unless  the  rent  was  paid  or  the  goods  re- 
plevied, that  they  would  be  sold  in  five  days ;  this  was  held 
to  be  a  sufficient  seizure,  although  he  had  left  no  one  in  pos- 
session (b) ;  but  where  a  broker's  man  left  the  premises,  of 
whidi  he  had  possession,  it  was  held,  that  the  landlord  had 
no  right  six  days  after  to  break  into  the  house  and  take  the 
goods  away  (c). 

A  landlord  is  primd  facie  liable  for  the  act  of  the  bailiff 
if  he  conduct  the  distress  irregularly,  imless  he  repudiates 
the  act  as  soon  as  he  is  made  acquainted  with  it  (d);  and  to 
justify  the  landlord  in  calling  in  the  aid  of  a  police  officer, 
he  must  shew  that  he  had  reason  to  apprehend  violence  {e). 


UabiUty  of 
landlord. 


Appointment 
of  a  bailiff,  &c 


247.  Where  the  bailiff  distrains  he  must  do  so  under  a 
written  authority  signed  by  the  landlord,  which  is  tenned  a 
warrant  of  distress^  (for  the  form  of  which  see  2  Prec  in 
Conv.  tit.  Distress,  p.  302);  and  in  the  case  of  coparceners 
this  must  be  signed  by  all  (/) :  but  one  of  several  joint- 
tenants  may  sign  a  warrant  of  distress,  and  appoint  a  bailiff 
to  distrain  for  rent  due  to  all,  if  the  others  do  not  inter- 
fere (y) ;  but  where  a  change  has  been  made  in  the  name  of 
the  person  appointed  to  distrain  it  will  not  render  the  war- 
rant void  if  it  appears  to  have  been  done  with  the  concur- 
rence of  the  landlord  {h) ;  so,  a  man  may  distnun  without 


(fl)  Hutchitu  V.  Scott,  2  M.  &  W. 
809;  S.  C,  Murr.  &  Hurl.  194. 

(b)  Swmm  v.  Falmouth  {Earl), 
8  B.  &  C.  456  ;  S.  C,  2  Man.  & 
Ryl.  534. 

(c)  Riusell  ▼.  Rider,  6  C.  &  P.416. 
(<0  Hurry  v.  Bieknum,  1  Moo. 

&  Rob.  126. 


(e)  Skidmore  ▼.  Booth,  6  C.  &  P. 
777. 

(/)  BuUerU  CMt,  1  Leon.  64. 

(^)  Bobifuon  V.  Hoffman,  4  fiing. 
562 ;  S.  C,  1  M.  &  P.  474  ;  3  C.  & 
P.  234. 

(A)   Tbptii   ▼.    Orane,    5 
N.  C.  636;  S.  C,  7  Scott,  620. 
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any  express  authority  previously  given^  provided  he  after-  i^tcoapoaBAL 
wards  obtains  the  assent  of  the  landlord  to  what  he  has  mints. 
done  (t) ;  and  a  subsequent  agreement  to  a  distress,  given 
by  the  landlord  to  the  person  makiDg  it,  is  as  much  an 
authority,  as  if  he  had  previously  appointed  him  bailiff  to 
distrain  (A) ;  and  when  in  replevin  it  is  proved  that  the 
landlord  employs  the  attorney  to  defend  the  broker,  that  is 
sufficient  evidence  of  the  broker's  authority  to  distrain  in 
the  absence  of  any  warrant  (/). 

248.  At  common  law  a  man  might  have  driven  a  distress  Manner  of  dU- 
whither  he  pleased  (wi),  but  this  evil  was  remedied  first  by  ^^**^ 
the  Statute  of  Marlbridge  prohibiting  a  distress  to  be  driven 
out  of  the  county ;  aft;erwards,  still  further,  by  the  1  &  2 
P.  &  M.  c  112;  11  G.  2,  c.  19,  s.  8;  and  5  &  6  W.  4,  c 
59,  see  Dig.  P.  n.  tit.  Distress  ;  yet  if  the  tenancy  is  in 
one  county  and  the  manor  in  another,  the  lord  may  drive 
the  distress  taken  in  the  tenancy  into  the  manor  in  the 
other  county  (n) ;  so,  where  the  lands  are  held  under  one 
demise,  at  one  entire  rent,  a  distress  may  be  lawfully  taken 
in  either  county,  and  chasing  a  distress  over,  where  the 
counties  adjoin,  is  a  continuance  of  the  taking  [o) ;  if  the 
hundred  in  which  the  cattle  were  distrained  be  in  one 
county,  and  the  hundred  into  which  they  were  driven  be  in 
another,  the  venue  may  be  laid  in  either  county  (p). 

By  the  1  &  2  Ph.  &  M.  c  12,  no  cattle  can  be  driven  Impounding 
out  of  the  hundred,  &c,  except  to  a  pound  overt  in  the 
same  shire,  and  the  5  &  6  W.  4,  c.  59,  makes  it  obligatory 
on  the  distrainor  to  provide  food  for  impounded  animals, 
and  authorizes  him  to  recover  his  expenses  {q) ;  and  under 
this  act  it  has  been  held  that  distrainors  are  bound  to  see 
that  the  pound  to  which  they  take  the  distress  is  in  a  fit 

(0  Gilb.  Dittr.  52.  (n)  Keilw.  50  \  Bro.  Dktran,  39. 

[k)  Bro.  Abr.  tit.  TraTene,  3;  (o)  Walter  ▼.  Bumbtdl,    1    Ld. 

Lamb  ▼.  MUh.  4  Mod.  378  ;  7V«tt7.  Raym.  55  ;  8.  C,  12  Mod.  76 ;  1 

/imT.  P<iM,  11  Mod.  112.  Salk.  247. 

(/)   Ihmean  t.  Meiekkmm,  3  C.  (p)  Pope  r.  Davie,  2  Tamt.  252« 

&  P.   172.  iq)  See  Dig.  eup. 

(m)  2  Intt.  106. 

VOL.  1.  a 
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iNcoRPORKAL   State  to  receive  it ;  and  it  is  no  defence  for  abusing  the  dis- 
MENT8.       tress  by  putting  the  animals  in  a  muddy  pound,  that  the 
place  was  the  manor  pound  (r). 

Sale  of  the  249.  At  the  common  law  distresses  for  rent-arrear  could 

not  be  sold,  but  only  detained  as  pledges  for  enforcing  the 
payment  of  such  rent ;  but  the  2  W.  &  M.  sess.  1,.  c  5,  s. 
2,  provides  that  at  the  expiration  of  five  days  after  notice 
of  distress  to  the  tenant,  and  no  replevy  of  the  same,  the  dis- 
trunor  may  cause  the  same  to  be  appraised  and  sold.     Un- 
der this  Act  it  has  been  held,  that  five  times  twenty-four 
'  I    /^  /u^  ^  9r9-^  hours  must  elapse  before  the  sale  (*) ;  so,  the  five  days  are 
^    J  *y^  ^*^fr^:c:;:^^eckoned  inclusive  of  the  day  of  sale^(^),  and  a  reasonable 
/t/#.^iwW  ^^^^  ^"^     time  after  the  expiration  of  the  five  days  is  allowed  to  the 
iurj*j^^hj%rrK.  f^^^^      landlord  for  appraising  and  selling  the  goods  (le) ;  but  if 
Xf^ijjtH^.y^^^^"''^''^  '      they  renudn  longer,  without  the  tenant's  consent,  distrainor 
will  be  deemed  a  trespasser  (x) ;  so,  if  the  goods  be  not  sold 
aft;er  the  five  days,  the  tenant  may  replevy  them,  for  at 
common  law  the  distress  was  at  all  times  replevisable  (y). 
On  other  points  of  construction  of  this  and  tiie  otiier 
statutes  relating  to  distresses,  see  Dig.  P.  n.  tit  Distress; 
and  as  to  the  forms  of  notices,  and  other  forms  of  proceed- 
ing in  distresses,  see  2  Prec  in  Oonv.  tit.  Distress  ;  and  as 
to  pound-breach  and  rescous,  and  also  as  to  unlawful  and 
irregular  distresses,  see  po^.  Injuries  to  Things  Real 

AND   THEIR  BeHEDIES. 

Uferof  the  250.  On  the  same  principle  tiiat  distresses  were  pledges, 

the  distrainor  was  not  and  still  is  not  at  liberty  to  deal  with 
a  distress  as  his  own,  therefore  he  cannot  make  use  of  the 
dbtress,  as  to  work  a  horse  and  the  like,  and  it  was  even 
thought  that  he  could  not  do  anything  for  the  owner's 
benefit,  as  to  milk  a  cow,  without  his  consent  {z) ;  but  this 
was  never  settied  as  law  (a) ;   yet  it  has  been  held,  tiiat 

(r)  Wildtr  ▼.  8p%tT,  8  Ad.  &  B.  (*)  Qriffin  ▼.  Scott,  2  Str.  717 ; 

547 ;  S.  C,  3  Nev.  &  P.  536.  S.  C.»  2  Ld.  Raym.  1424. 

(#)  Harpw  ▼.  Tanwell,  6  C.  &  P.  (y)  Jacob  ▼.  King,  5  Tuuit.  451. 

116.  (x)  1  Ventr.  37. 

(0  Wallaces.  King,  1  H.  Bl.  13.  (a)  Cro.  El.  783. 

(«)  Pitt  ▼.  Shew,  4  B.  &  A.  208. 
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where  a  man  diBiandned  barrels  of  beer,  and  drew  beer   incorporeal 

/»  /til  »     .     .   .  1  HBRBDITA- 

ont  of  one  of  them^  be  was  a  trespasser  ab  tnitw  as  to  that        ments. 
barrel  only  (*). 

So>  if  a  man  distrains  dead  goods,  as  utensUs  of  a  house 
or  such  like,  which  may  take  damage  by  wet  or  weather 
and  the  like,  he  ought  to  impound  them  in  a  house  or  other 
pound  covert  within  the  proper  distance,  as  prescribed  by 
the  1  &  2  PL  &  M.  (c) ;  for  if  he  impound  them  in  a  pound 
overt  he  ought  to  answer  for  them  (d).  If  a  man  distnuns 
cattle  and  puts  them  in  a  pound  overt,  it  was  said  the  owner 
ought  to  keep  them  at  his  peril,  for  it  was  lawful  for  him  to 
come  there  for  this  purpose ;  but  if  put  in  a  pound  covert 
or  dose,  there  the  distrainor  ought  to  keep  them  at  his  peril, 
and  yet  he  should  not  have  any  satisfaction  for  it  {e). 

II.  ItUm^B  fty  IBtitts. 

251.  At  common  law  there  was  a  material  diiference  NeoeBsityof 
between  the  remedy  by  distress,  and  the  remedy  by  re-    ^""*  " 
entry,  for  in  the  case  of  distress  for  non-payment  of  rent, 
no  previous  demand  of  the  rent  in  arrear  was  necessary ;  but 
where  the  remedy  was  by  re-entry,  there  must  have  been 
an  actual  demand  made  previous  to  the  entry,  and  all  the 
formalities  in  making  the  demand  as  to  time,  place,  amount 
of  rent  and  other  particulars,  must  have  been  strictly  ob- 
served (/) ;  unless  by  consent  of  the  parties  the  previous   vHicn  demand 
demand  was  dispensed  with,  for  by  **  special  consent  of  the  ""P****®^  ^^  • 
parties  re-entry  may  be  for  default  of  payment  of  rent  with- 
out demand  of  it  {ff) ;"  and  a  proviso  in  a  deed  for  re-entry 
for  non-payment  of  rent,   '^  although  no  demand  thereof 
should  be  lawfully  made,"  has  been  held  in  more  than  one 
case  to  dispense  with  any  demand  at  all  (h) ;  and  this  clause 
is  commonly  inserted  in  leases  and  annuity  deeds. 

(b)  6  Mod.  216.  (g)  Dormer's  easey  5  Co.  40 ;  see 

(c)  See  Dig.  tup.  also  Dy.  6S. 

(d)  1  Inst.  47.  (A)  Ooodright  v.  Cator,  2  Dougl. 
(«)  lb.  477  ;  reoognifled  in  Doe  ▼.  Mtuiere, 
(/)  1  Saond.  287»  n.  (16).  2  B.  &  C.  490. 

r2 
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nrCORPORBAL 

HBRIDITA- 

MINTS. 

By  4  G.  2, 
e.  28. 


In  order  to  obviate  the  difficulties  which  attended  making 
such  demand,  it  is  provided  by  the  4  G.  2y  c.  28>  that  where 
one  half  year's  rent  is  in  arrear^^^^^d  the  landlord  has  right 
by  law  to  re-enter  for  non-payment,  he  may  without  any 
formal  demand  or  re-entry  serve  a  declaration  in  eject- 
ment (t);  but  the  statute  dispenses  with  the  demand  of  the 
rent  in  those  cases  only  where  there  is  not  a  sufficient  dis- 
tress, as  well  as  six  months'  rent  in  arrear,  it  is  therefore 
still  necessary  for  the  lessor  to  comply  with  all  the  formali- 
ties of  the  common  law,  before  he  can  proceed  on  a  clause 
of  re-entry  for  non-payment  of  rent,  if  a  sufficient  distress 
can  be  found  (k) ;  but  an  insertion  in  the  proviso  of  the 
lease,  that  the  right  of  re-entry  shall  accrue  upon  the  rent 
being  ^'  lawfully  demanded,"  will  not  since  this  statute  make 
a  demand  necessary,  if  there  be  no  sufficient  dlstress(/);  and 
if  a  landlord  is  prevented  by  a  tenant  from  entering,  he  may 
recover  under  the  statute  without  shewing  that  there  was 
actually  no  sufficient  distress  (m). 


Ncmiiu  pcnuB.  252.  The  same  formalities  are  required  in  recovering  a 
nomine  pcsTUB  (n),  which  is  not  considered  so  much  a  remedy 
for  the  recovery  of  rent,  as  a  penalty  to  oblige  the  tenant  to 
a  punctual  payment;  and  this  as  well  of  a  rent-chaige  as  a 
rent-service  (o),  and  it  seems  that  there  must  be  a  demand 
as  well  of  the  penalty  as  of  the  rent  (p),  therefore  if  it  be 
granted,  that,  if  the  rent  be  in  arrear,  the  tenant  shall  forfeit 
%9.  arday  as  a  nomine  pcentBy  there  must  be  an  actual  demand 
of  the  rent  at  the  day  to  give  a  title  to  the  penalty,  because, 
until  demand  made,  it  cannot  appear  that  there  was  any  de- 
fault ip) ;  and  if  a  lessor  avows  for  rent  and  a  nomine  pcRna, 
and  the  rent  was  not  demanded,  so  that  the  nomine  poena 


(i)  See  Dig.  P.  iii.  tit.  Lanblo&d 
AND  Tenant. 

ik)  Doew,  Wandla$9,  7  T.  R.  117. 

(0  Doe  ▼.  AUsander,  2  M.  &  8. 
525. 

(m)  Doiv,  Dytfm^  Moo.  &  M.  77  s 


and  lee  15  East,  286. 

(ft)  Seeaii/«,:f  155. 

(o)  Palm.  206 ;  2  Lntw.  1151. 

Ip)  MoMd*9  ca»€,  7  Co.  28 ;  Hob. 
82,208;  Brownl.  171. 
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was  not  due,  a  general  judgment  for  both  shall  be  entirely   incorpomai 
reyersed  (y).  mbnts. 

III.  Umm  Mt  ^UiiM. 

253.  The  remedy  by  action  may  be  either  by  action  of 
debt,  or  action  for  use  and  occupation,  besides  the  remedy 
given  to  landlords  by  statute  in  case  of  execution  (r). 

At  common  law  the  remedy  by  action  of  debt  extended  Action  of  debt 
only  to  rents  reserved  on  leases  for  years,  but  did  not  affect  J^^ 
fireehold  rents  («),  therefore  it  did  not  lie  for  the  arrears  of  a 
rent  in  fee,  in  tail  or  for  life,  so  long  as  the  estate  of  free- 
hold had  continuance  {t) ;  so,  if  a  lessee  for  life  of  a  rent 
acknowledged  a  statute,  and  afterwards  leased  to  the  terre- 
tenant,  and  then  the  conusee  extended,  the  latter  should  not 
have  debt  for  the  rent,  though  his  interest  was  but  a  chattel ; 
for  as  to  him  the  freehold,  out  of  which  it  was  derived,  had 
continuance  (t<);  so  it  was  in  case  of  a  rent-charge,  for  if  a 
man  were  seised  of  it  in  fee,  and  it  was  in  arrear,  he  could 
have  no  action  of  debt  for  the  arrears  (z).  But  this  rule  in 
respect  of  a  rent-service  extended  only  to  arrears  incurred 
during  the  continuance  of  the  life ;  for  if  lessee  for  life  died, 
the  lessor  might  have  an  action  of  debt  for  the  arrears,  be- 
cause the  land  was  no  longer  a  security  for  the  rent  (y) ;  in 
the  case  however  of  a  rentrcharge  it  appears  that  there  was 
not  the  same  remedy,  for  if  a  man  seised  of  a  rent-charge 
in  fee  died,  neither  his  heir  nor  executors  could  have  an  action 
for  the  recovery  of  sudi  arrears ;  but  now  by  8  A.  c  14,  s.  By  itatiite. 
4,  this  defect  in  the  law  is  supplied  by  giving  the  tenant  for 
life  the  same  remedy  for  any  arrears  of  rent  during  the  con- 
tinuance of  his  estate,  as  the  lessee  for  years  enjoyed  at  com- 
mon law ;  but  this  statute  applies  only  to  the  case  of  rent 
due  from  a  tenant  to  a  landlord,  and  does  not  extend  to  an 
annuity  or  yearly  rent  devised  to  A.  and  payable  during  the 

{q)  1  Ld.  Raym.  256.  594,  C.  55. 

(r)  See  anif:  s.  199.  («)  1  Roll.  Abr.  596. 

(«)  1  Inrt.  162.  (x)  1  Inst.  162 ;  4  Co.  49. 

(0  S  H.  6»  6  b;  1   Roll.  Abr.  (y)  1  Iiut.  162. 
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iNcoapoRBAL   life  of  B.  out  of  lands  deyised  by  the  same  will  to  B.,  and 
MENTs.        therefore  during  the  continuance  of  the  estate  of  freehold  in 
the  rent,  an  action  of  debt  does  not  lie  by  A.  against  B. 
for  the  arrears  (z). 

Executors  and  254.  By  the  32  H,  8,  c.  37,  the  personal  representatives 
of  a  man  seised  of  a  rent-service,  rent-charge,  or  rent-^seck^ 
either  in  fee  simple,  or  fee  tail,  or  for  term  of  lives,  have  now 
a  double  remedy  given  them  for  arrears  of  rent,  either  by 
action  of  debt  or  by  distress ;  the  action  of  debt  lies  not  only 
against  the  tenant  that  ought  to  have  paid  the  rent,  but 
against  his  executors  and  administrators,  and  the  distress 
runs  with  the  land  as  long  as  it  continues  in  the  tenant's 
possession  that  suffered  the  rent  to  run  in  arrear,  or  any  other 
person  claiming  by  or  from  him  {a) ;  and  the  statute  has 
been  held  to  extend  as  well  to  the  executors  of  tenant  for 
hb  own  life,  as  to  executors  of  tenant  pur  autre  vie  {b) ; 
although  this  enlarged  construction  was  not  at  first  ad- 
mitted (c) :  it  seems  also  doubtful  whether  this  statute  ex- 
tends to  cases  of  arrears  due  on  leases  for  years,  since  the 
statute  specifies  only  tenants  in  fee  simple,  fee  tail,  and  for 
lives,  of  rents,  &c.  (d).  See  ftirther  on  the  construction  of 
this  statute  Dig.  P.  ii.  Executors. 
Execatore,&c.,  At  common  law  if  there  had  been  tenant  for  life  of  a 
life.  rent  and  he  died,  the  rent  being  in  arrear,  his  personal  re- 

presentatives had  an  action  of  debt  for  the  arrears  (e) ;  but 
if  before  the  11  G.  2,  c  19,  s.  15,  and  the  4  &  5  W.  4,  c. 
Apportion-        22,  they  had  no  remedy  to  recover  any  portion  of  rent  ac- 
"®"  '  cruing  due  in  the  interval  of  the  quarter.     See  t)ig.  P.  n. 

tit.  Apportionment  ;  also  ante,  §  210  etseq. 

Holding  over.         255.  By  the  4  G.  2,  c.  28,  any  tenant  for  life  or  years, 

(z)  Webb  ▼.  Jiffff9,  4  M.  &  S.  Cro.   Car.  471 ;   see  also  Cro.  El. 

113.  332. 

(a)  1  Inst.  162  ;  4  Co.  48, 50.  {d)  Mireton  ▼.    Gilbee,  2  J.  B. 

(b)  Hoot  ▼.  Bell,  Ld.  Raym.  172.  Moore,  48. 

(e)  1   Inst.  162 ;  Turner  ▼.  Lee,  (e)  1  Inst.  162. 
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or  person  conuiig  into  possession  of  lands  by  collusion  with   imco&pobbal 

HB&EDITiW* 

the  tenant^  'and  holding  oyer  after  determination  of  the  mknts. 
term,  and  after  demand  and  notice  for  delivering  possession, 
is  made  liable  to  pay  double  the  yearly  value  of  the  land,  Double  value. 
for  the  recovery  of  which  an  action  of  debt  is  given ;  but  it 
has  been  held  that  a  person  holding  over  under  a  fair  claim 
of  right  is  not  within  this  act,  although  it  be  decided  even- 
tually that  he  has  no  right  (/) ;  but  although  according  to 
the  order  of  the  words  in  the  act  it  should  seem  that  the 
notice  ought  to  be  given  after  the  determination  of  the 
term,  yet  if  given  before  it  has  been  held  sufficient  (g),  the 
law  being  remedial  in  favour  of  landlords  (h) ;  and  on  this 
ground  it  was  held,  that  when  a  woman  had  received  notice 
to  quit,  and  before  the  expiration  of  the  tenancy  married, 
it  was  not  necessary  to  make  a  demand  upon  the  husband 
in  order  to  entitle  the  landlord  to  recover  the  double 
value  (t).  But  this  statute  has  also  been  considered  penal,  and 
therefore  that  it  ought  to  be  construed  strictly,  and  cannot 
be  extended  to  the  case  of  a  tenant  from  week  to  week  (k). 
Where  the  demise  is  for  a  time  certain,  as  for  one  year, 
and  ng  longer,  a  notice  to  quit  is  not  necessary  at  the  ex- 
piration of  the  year,  to  put  an  end  to  the  tenancy;  but  a  de- 
mand of  possession  is  necessary  to  entitle  the  landlord  to 
double  value,  and  the  demand  may  be  made  after  the  deter- 
mination of  the  term,  but  the  landlord  will  be  entitled  to 
double  value  only  from  the  time  of  the  notice  and  de- 
mand (J).  See  ftulher  on  the  construction  of  this  statute. 
Dig.  P.  n.  tit.  Ejectment. 

256.  By  the  11  G.  2,  c  19,  s.  18,  it  is  provided  that  Double  rent, 
when  a  tenant  after  having  given  notice  to  quit  holds  over, 
he  shall  be  liable  to  pay  double  rent,  which  may  be  re- 


(/)  Wright  v.  Smith,  5  Esp.  203.  ^       {k)  Lloyd  ▼.  Rotbee,  2  Campb. 

(jf)  Cutting  y.  Derby,  1  Bl.  1075.  453 ;  see  also  Sultivan  ▼.  Bishop,  2 

(A)  WilJtinton  ▼.  Colley,  5  Burr.  C.  &  P.  359. 

2694.  (0  Cobb  v.  Stoket,  8  East,  458. 
(0  Lake  V.  Smith,  1  N.  R.  176. 
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iMcoRPOREAL  oovered  in  the  same  maimer  as  single  rent,  that  is  by  dis- 
1IENT8.  tress,  which  is  one  pomt  of  distmction  between  the  pro- 
vision in  this  statute  and  that  for  the  double  value  in  4  G. 
2  (m) ;  so,  a  tenant  by  parol  demise  from  year  to  year  is 
within  this  statute,  and  liable  to  pay  double  rent  on  holding 
over  (m) ;  so,  if  he  gives  parol  notice  (m) ;  so,  there  must  be 
some  fixed  time  specified  in  the  tenant's  notice  to  quit,  a 
notice  that  a  tenant  will  quit  as  soon  as  he  can  get  another 
situation,  is  not  sufficient  to  render  him  liable  for  double 
rent  (n);  and  the  notice  must  be  such  a  one  as  would  be 
binding  on  the  tenant,  so  that  the  landlord  might  maintjun 
ejectment  (o). 

Under  the  4  G.  2,  an  action  may  be  supported  after  a  re- 
covery of  the  premises  in  ejectment,  there  being  no  incon- 
gruity in  bringing  the  two  actions,  for  the  action  of  eject- 
ment is  to  recover  the  possession,  and  the  action  for  double 
value  is  to  indemnify  tiie  landlord  for  the  wrong  in  holding 
over  (p) ;  but  it  is  otherwise  in  the  case  of  a  daim  for 
double  rent  under  the  1 1  G.  2,  for  this  statute  gives  the  land- 
lord a  right  to  distrain  for  it,  which  is  a  remedy  applicable 
only  to  the  relation  of  landlord :  upon  this  statute  therefore 
there  would  be  an  incongruity  in  applying  the  remedy  for 
double  rent  after  an  action  of  ejectment  which  treats  the 
person  in  possession  as  a  trespasser  (q).  See  furtiier  on  the 
construction  of  this  statute,  Dig.  P.  n.  tit  Ejectment  ;  and 
on  the  action  of  debt  for  recovery  of  rent,  see  post,  §  253. 

Uaeandoccu.  257.  Before  the  11  G.  2,  c.  19,  s.  14,  which  gives  the 
landlord  an  action  on  the  case  for  use  and  occupation  as  a 
reasonable  satisfaction  for  the  lands,  tenements,  or  heredita- 
ments held  by  the  tenant,  an  action  of  assumpsit  would  lie 
on  a  promise  to  pay  a  sum  of  money  in  consideration  of  a 


(m)  TimnUnM  t.    RowUruon,    3  •    B.  &  C.  922. 

Barr.  1603.  {p)  SouUby  ▼.  Neving,   9  East, 

(n)  Farranee  r.    EUtinffion,    2      310 ;  see  also  Ifyall  ▼.  ItJeA,  10  East, 

Campb.  591.  48. 

(o)  Johnstone  t.  HttddUiiane,  4          (q)  SauUby  v.  Neninjf.  wp. 
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permission  to  occupy  lands  (r);  but  as  this  is  a  real  contract  incorporsal 
for  which  assumpsit  will  not  lie,  this  difficulty  was  got  rid  iimNTs. " 
of  bj  considering  the  sum  to  be  paid  as  a  compensation  due 
on  the  contract  and  not  as  rent»  and  the  permission  to  oc- 
cupy as  not  amounting  to  a  demise ;  for  a  plaintiff  would 
have  been  nonsuited,  if  he  produced  in  evidence  in  such 
action  any  parol  demise  or  agreement  with  a  reservation  of 
rent  («).  Under  this  statute  the  landlord  who  has  rent 
owing  to  him  is  allowed  to  recover,  not  the  rent  but  an 
equivalent  for  the  rent;  and  if  the  demise  be  produced 
against  him,  it  shall  not  defeat  his  action  as  it  would  have 
done  before  the  statute  (t). 

B^ularly  this  action  lies  where  there  is  no  demise  or  Where  it  Bm. 
agreement  under  seal ;  but  in  one  case  where  a  defendant 
held  under  an  agreement  which  did  not  amount  to  a  de- 
mise, it  was  decided  that  the  action  for  use  and  occupation 
was  maintainable,  although  the  agreement  was  by  deed; 
where  there  has  been  an  actual  occupation,  the  action  lies 
in  respect  of  an  incorporeal  hereditament  (tc) ;  so,  where 
there  had  been  occupation  under  an  f^reement  to  take  a 
lease  of  certain  minerals,  it  was  held  not  to  be  a  mere  licence, 
but  a  right  constituting  an  hereditament  within  the  11  G. 
2  (jt);  so,  where  a  lease  for  years  expired  at  Midsummer 
and  the  tenant  refused  to  give  up  possession,  insbting  that 
he  was  entitled  to  have  notice  to  quit»  and  afterwards  con- 
tinued in  possession  until  Christnuui,  and  paid  rent  to  that 
time,  when  he  tendered  the  keys  of  the  premises  to  the  land- 
lord, which  the  latter  refused  to  take;  this  was  adjudged  not 
to  be  a  holding  over,  but  conclusive  evidence  of  a  tenancy 
from  year  to  year,  which  enabled  the  landlord  to  maintain 
use  and  occupation  for  a  quarter's  rent  due  at  Lady-Day  (y); 

(r)  Dttrinalr.  Morgan,  Cro.JtiC.  EU.   696;   S.  C,  4  Nev.  &  Man. 

598;    Chapman  r.    Southwieie,    1  505;  1  Har.  &  W.  61. 

Lev.  204.  («)  Jone9  t.  Reffnoldt,  4  Ad.  & 

(f)  5  Taunt.  25.  £11.  805 ;  S.  C,  6  Ner.  &  M.  441 ; 

(/)  Nmth  ▼.   Tatloek,  2  H.  Bl.  7  C.  &  P.  335. 

323.  (y)  Buhop  y.  Howard,  2  B.  &  C. 

(«)  Bird  y.  Higffimon,  2  Ad.  &  100. 
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iNcoBPORBAL  flo,  reot^  WAj  be  recovered  in  this  action^  notwithstanding 
MBNT8.  the  building  has  been  burnt  down  {z) ;  so^  the  landlord  maj 
support  this  action  against  the  original  tenant,  although  the 
premises  are  in  ihe  occupation  of  an  under-tenant  (a) ;  but 
if  lands  are  let  to  A.,  and  B.  agree  with  the  landlord  to  stand 
in  A.'8  place  and  pay  rent,  the  landlord  maj  afterwards  sue 
B.  for  use  and  occupation,  and  B.  cannot  set  up  A.'s  title  as 
a  defence  to  the  action  (b);  so,  this  action  will  lie  where  a 

r>    .^  party  has  continued  in  possession  after  the  expiration  of  his 

term  (c) ;  unless  there  be  a  new  agreement  by  the  landl<xd 
to  accept  another  person  as  tenant  in  his  stead  (e),  and  if  the 
premises  are  in  the  possession  of  an  under-tenant,  the 
landlord  may  refuse  to  accept  the  possession,  and  hold  the 
original  lessee  liable  (d) ;  so,  before  the  6  G.  4,  c  16,  this 
action  lay  against  a  tenant  notwithstanding  his  bank- 
ruptey  («). 


Where  it  does 
not  lie. 


258.  As  to  the  cases  to  which  this  action  does  not  apply,  if 
a  landlord  accept  of  an  under-tenant  and  distrain  upon  him 
for  rent,  he  cannot  afterwards  proceed  for  use  and  occupation 
against  the  original  tenant  (/) ;  so,  where  lands  have  been 
let  to  one  who  underlets  to  others,  and  the  latter  receive 
notice  to  quit  from  the  original  landlord  and  one  does  in 
consequence  quit,  and  the  lands  occupied  by  him  remain  un- 
let for  a  year,  and  are  then  let  by  the  original  tenant,  the 
original  landlord  cannot  recover  in  use  and  occupation  for 
the  rents  of  the  unoccupied  premises,  as  such  circumstances 
amount  to  an  eviction  (ff) ;  so,  if  the  tenant,  with  the  land- 
lord's consent,  quit  in  the  midcQe  of  a  quarter,  the  landlord 


{t)  Baker  v.  Holzapfel,  4  Taunt. 
45 ;  see  also  Izon  v.  Gorton^  5  Bing. 
N.  C.  501 ;  Packer  v.  Gibhiru,  1  G. 
&  D.  10. 

(a)  BuliY.  Sibb,  ST.  R.  327. 

(b)  Phipp9  ▼.  Sculthorpe,  1  B.  & 
A.  59 ;  see  also  Matthewti  v.  Saweilj 

8  Taunt.  270;  Tbbs  v.  Rtchardam, 

9  Ad.  &  EU.  849. 


(c)  Christy  v.  Takcr^df  7  M.  & 
W.  127. 

{d)  ffardinff  r.  Qrethortu,  I  Bsp. 
«7. 

(e)  Boot  y,  Wilson,  8  East,  311. 

(/)  Thomas  ▼.  Cook,  2  B.  &  A. 
119. 

(g)  Bum  ▼.  Phelps,  I  SUrk.  94. 
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HERBDITA- 
MBNT8. 


cannot  recover  for  the  whole  quarter^  nor  pro  ratd  for  that    incorpokbal 
part  of  it  during  which  the  occupation  continued  (A). 

So,  although  executors  and  administrators  cannot  as  a 
rule  reject  the  term  of  their  testator  or  intestate,  yet  where 
an  administrator  has  merely  taken  possession  of  the  premises 
and  tried  to  let,  but  has  made  no  profit  of  them,  he  cannot 
be  charged  for  use  and  occupation  (i) ;  so,  this  action  is  not 
maintainable  against  a  husband  alone,  if  his  wife  held  under 
a  yearly  tenancy  before  marriage,  the  rent  being  payable 
half-yearly,  where  part  of  such  rent  was  due  from  the  wife 
dum  sola,  and  the  remainder  accrued  afler  the  coverture  {k); 
so,  this  action  will  not  lie,  where  the  title  is  in  dispute,  for 
the  Courts  will  not  try  title  by  such  an  action  (T). 

This  action  is  founded  on  contract  and  does  not  apply  to 
an  adverse  or  tortious  holding ;  therefore  the  plaintiff^  afler 
recovery  in  ejectment  of  the  premises,  may  recover  in  this 
action  the  rent  up  to  the  time  of  the  demise  in  the  ejectr 
ment,  but  not  subsequently  (m) ;  so,  the  holding  must  be 
under  a  contract  of  demise,  therefore  where  a  party  was  let 
into  possession  under  a  contract  to  purchase  and  the  vendor 
failed  to  make  a  titie,  it  was  held  that  the  vendor  could  not 
recover  for  use  and  occupation  (n). 

The  remedy  in  this  action  is  not  co-extensive  with  the 
action  of  debt  for  rent;  the  statute  only  furnishes  an  easy 
remedy  in  cases  of  actual  occupation,  leaving  other  more 
complicated  cases  to  their  ordinary  remedy  (o).  Debt  also 
lies  for  use  and  occupation,  and  is  frequently  substituted  for 
the  old  action  of  debt  for  rent.  This  action  of  debt  how- 
ever is  independent  of  the  statute  (p). 


(h)  Grimman  ▼.  Lfffge,  8  B.  &  C.  (n)  KirtUmd  ▼.  Pounsett,  2  Taunt. 

324.  145;    but    see  contra,  Howard  ▼. 

(i)  lUnmaniy.Bremridge,  2J.B.  Shauf,  8  M.  &  W.  118,  and  other 

Moore,  94.  cases.  Dig.  P.  iii.  tit.  Landlord 

(*)  Richardion  ▼.   Hall,  3  J.  B.  and  Tenant. 

Moore,  307;  S.  C,  1  B.  &  B.  50.  (o)  Naish  v.  Tallock,  2  H.  Bl. 

(/)  Anon,,  Woodf.  L.  &  Ten.  637,  319. 

4th  cd.  by  Har.  &  W.  (;;)  Siroud  v.  Rogen,  6  T.  R.  62. 

(m)  Buck  ▼.  WHght,  I  T.  R.  378. 


252 


iveoKPomBAi. 

HBBSDITA- 


ANNUmES  OR  BENT-CHABaES. 

This  action  will  not  lie  for  theoae  of  premises  let  for  im- 
moral purposes  (q);  but  it  will  lie  for  the  rent  of  a  Jewish 
synagogue,  there  bong  no  express  law  proHbiting  such  an 
establishment  (r). 


SECTION  V. 


AKKUITTES  OB  BENT^HAKgKPU 


DeAnition. 


Corodjor 
pennon. 


$  259.  An  annuity,  properly  so  called,  is  a  yearly  sum  of 
money  granted  to  another  in  fee-simple,  fee-tail,  for  life  or 
years,  charging  the  person  of  the  grantor  only.  Where 
however  it  is  made  payable  out  of  lands,  and  the  land  is 
charged,  as  it  usually  is,  with  distress  for  payment  of 
the  same,  it  is  called  a  rent-charge  ;  but  if  both  the  person 
and  estate  be  made  liable,  as  they  most  commonly  are,  then 
it  is  generally  called  an  annuity  («). 

A  corody  or  pension  was  an  allowance  or  a  right  belong- 
^  ing  to  the  crown  to  receive  fiom  the  bishops  a  maintanance 
for  his  chaphdns  until  they  obttuned  a  benefice,  a  right 
the  exerdse  of  which  as  it  appears  has  fallen  into  disuse  (t), 
A  corody  so  fiir  savoured  of  the  realty  that  a  house  or  land 
might  be  appendant  to  it  (u). 

The  subject  of  annuities  embraces  the  following  matters 
entitled  to  notice: — 1.  How  an  annuity  is  granted  or  created; 

2.  The  estates  in  an  annuity  and  the  incidents  thereto; 

3.  Apportionment  of  an  annuity ;   4.  Recovery  of  an  an- 
nuity. 


{q)  Girardy  ▼.  Biehardiont  1  Efp. 
13;  Crup  ▼.  Ckurehill,  1  B.  &  P. 
340. 

(r)  Itratl  ▼.  Simmons,  2  Stark. 
356. 


(f)  Doct.  &  Stud.  Dial.  2,  230 ;  1 
Inst.  144.  b. ;  Finch,  161 ;  RoU  Abr. 
226. 

(0  Har^.  Co.  Litt  97.  a.  n.  (33). 

(«)  1  Inst.  49.  a. 
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iNcompomsAL 

BBBBDITA- 


L  ^ofD  an  Stmttfts  mag  be  sranUb  or  mauto. 

§  260.  Bjf  what  GMtMyoncM.  I   %  262.  J3mmtie»  vnder  the  53  O.  3, 

261.  Where  Amudiy  ie  not  Rent.     \  e.  141. 


§  260.  Where  an  annuity  is  made  chaigeable  upon  the  By  what  oon- 
lands  of  the  grantor,  it  may  be  made,  as  a  rent-charge,  by  '^^y"****- 
bargain  and  sale,  release,  or  any  other  conveyance  now  in 
use  (see  ante,  §  159,  as  to  how  a  rent^harge  generally  may 
be  created) ;  but'  if  a  man  grants  an  annuity  to  another, 
and  does  not  say  for  him  and  his  heirs,  this  is  determined 
by  the  death  of  the  grantor  (x) ;  sed  sectts  of  the  grant  of 
rent  out  of  land,  or  a  grant  of  a  rent  whereof  a  man  is  seised, 
because  this  charges  the  land  and  an  annuity  charges  the 
person  only,  and  cannot  be  limited  to  the  heir  except  by 
express  words  (y). 

261.  In  some  cases  where  the  grant  of  a  rent  is  void  as  Where  annuity 
rent,  yet  it  may  be  good  as  an  annuity ;  as,  if  a  rent  be    •  °®  ***  • 
granted  to  be  receiyed  out  of  an  acre  of  land  in  A.  and  the 

grantor  has  no  lands  in  A.  yet  this  is  a  good  annuity  (z) ; 
so,  if  a  man  grants  a  rent  of  £20  to  be  received  out  of  a 
rent  of  £40,  this  though  not  good  as  a  rent,  because  a  rent 
cannot  issue  out  of  a  rent,  yet  is  good  as  an  annuity  (a). 

262.  By  the  last  annuity  act,  53  G.  3,  c.  141,  s.  10,  an-  Annnitiea  an- 
nuities or  rent-charges  given  by  will  or  marriage-settlement,  cfui!  ' 
or  for  the  advancement  of  a  child,  and  also  such  as  are  secured 

upon  fireehold,  or  copyhold,  or  customary  lands  in  Great  Bri- 
tain or  Ireland,  or  in  any  of  Her  Majesty's  possessions  beyond 
the  seas,  of  equal  or  greater  value  than  the  annuity,  over  and 

(s)  2  H.  4 ;  Fitsh.  Ann.  pi.  16.  Newton  t.  Weeke,  All.  79. 
(y)  Br.  Charge.  pL  54 ;  Yin.  Ahr.  (a)  Br.  Annuity,  pi.  3.  citing  9  H. 

Anmdty  (B).  6.  12 ;  KeUw.  161  h,  pL  1. 
(j)  9  H.  6.  13,  53 ;  1  Init  146  ; 
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iNcoBPOKBAL   above  any  other  annuity,  are  excluded  fix)m  the  proviaionB 

HSREDITA-  11.  /•i-i*  •  •• 

1IKNT8.  of  that  act»  the  object  of  which  is  to  impose  restnctions  on 
the  granting  of  annuities  in  consideration  of  loans  of  money. 
See  further  Dig.  P.  n.  tit  Annuities. 


II.  Zstau  m  an  SSinmith  anb  SncQients  tj^ereto. 


§  262.  Annuity  in  Fee. 

How  not  entailable. 
Granted  by  the  Crown  in  Fee. 
No  Curtesy  or  Dower. 


§  263.  How  far  om  HeredUamewt. 
Paasee  by  Grant. 
Is  not  Assets. 
Is  assignable. 


How  not  en- 
tailable. 


Annuity  in  fee.  §  263.  An  annuity  may  be  granted  in  fee,  that  ie^,  as  a 
conditional  or  qualified  fee,  but  it  cannot  be  entailed,  being 
in  point  of  chaise  strictly  personal  {b) ;  therefore  a  re- 
mainder cannot  be  limited  over  of  it,  as  it  may  of  a  rent- 
charge  (c),  except  in  a  grant  by  the  queen  (d) ;  but  when 
granted  to  one  and  the  heirs  of  his  body,  if  the  condition  is 
performed  by  the  grantee's  haying  issue,  the  estate  becomes 
absolute  in  him,  and  alienable  without  restriction;  and  this 
it  seems,  though  the  grantee  never  come  into  actual  pos- 
session (e). 

An  annuity  in  fee  granted  by  the  Crown  out  of  the  £A\ 
per  cent,  duties  payable  for  exports  and  imports  at  Barba- 
does,  has  been  held  not  to  be  rent  or  realty  but  merely  a 
personal  inheritance  (/),  but»  being  settled  cm  A.  and  the 
heirs  of  her  body,  was  a  fee-simple  conditional  (/) ;  so,  an 
annuity  charged  upon  the  Post-Offioe,  until  a  certain  sum 
should  be  paid,  in  order  to  be  laid  out  in  land,  continues  to 
be  mere  personalty,  and  as  such  passes  by  grant  or  trans- 


Granted  by  the 
Crown  in  fee. 


{b)  1  InBt.  20.  a. 

(c)  Turner  v.  Turner,  1  B.  C.  C. 
316;  S.  C,  Ambl.  776;  Weeks  r. 
Peach,  2  Ltttw.  1218. 

(<0  Sir  T.   Wroth's  ease,   Plow. 


475;  2  Vez.  181. 

{e)  Jktrner  ▼.  J\tmer,  s^, 

(/)  JB.  of  Strafford  v.  Buckley, 

2  Vez.  170. 
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fsr(a);   so,  there  can  be  no  curteBV  or  dower  of  an  an-   iNcompowtAi. 

•^  /AN  HEMDITA- 

nmty  {n),  msnts. 

No  curtesy  or 

263.  Although  an  annuity  in  fee  is  an  hereditament  and  ^^^  ^  ^ 
as  such  is  forfeitable  for  treason  (t),  jet  being  only  personal  hereditament. 
it  is  not  an  hereditament  within  the  Mortmain  Act  (k) ;  so,  Paases  by 
before  the  Abolition  of  Fines  and  Kecoveries'  Act,  it  waa  not 
the  subject  of  a  fine  or  recovery,  being  passed  by  mere  grant 
or  transfer  (/);  so,  an  annuity  is  not  within  the  Statute  of 
Frauds  so  far  as  it  affects  real  property  (m) ;  so,  it  is  not  U  notanetB. 
assets  in  the  hands  of  the  heir,  because  not  comprised  within 
the  description  either  of  lands  or  tenements;  nor  in  the 
hands  of  executors,  because  its  inheritable  quality  prevents 
it  from  going  to  them  (n). 

Whether  an  annuity  was  assignable  or  grantable  over  If  asBignable. 
was  for  some  time  doubtful,  because  it  was  looked  upon  to 
be  merely  a  cliose  in  action  (o),  but  it  has  since  been  ruled 
otherwise  {p) ;  and  in  Gerard  v.  Boden  {q\  it  was  said  that 
an  annuity  was  not  so  much  in  the  personalty  as  hath  been 
argued ;  bo,  it  seems  too  that  naming  assigns  is  not  essen- 
tial to  the  making  of  an  annuity  assignable  (r). 


IIL  ^{^{umionHient  of  an  ^nnttftg. 

$  264.  ^/  Common  Law.     |  §  264.  By  8tQivt9. 


§  264.  An  annuity  or  rent-charge,  like  a  rent-service,  was  At  common 
formerly  not  apportionable ;  therefore  where  an  annuity 
was  payable  at  Lady-Day  and  Michaelmas,  and  annuitant 

{jf)  Holdemet$€  {Lady)  ▼.    Csr-  391 ;  Pig.  97. 
marihen  (MarguU),  1  B.  C.  C.  377;  (m)  2  Vex.  170. 

see  also  Miieir.  Wittiams,!?,  Wma.  (n)  Doct.  fle  Stud.  C.  30,  p.  97  { 

252;  Forth  ▼.  Chiqmum,  Id.  663.  2  Vez.  179. 

h)  1  Inst.  144.  b;  Poph.  87.  (o)  Perk.  Sect.  101. 

(i)  Nevifi  cote,  7  Co.  34  b.  {p)  Maund*9  ctue,  7  Co.  28  b. 

{k)  19  E.  3,  Mortm. ;  1  Iiut.  2.  b.  (9)  Hetley,  80. 

(/)  Sbeph.  Toucbat.   1 1 ;   1  Vez.  (r)  Bat  see  contra^  Perk.  wup. 
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ANNUITIES   OR  RENT-CHARGES. 


INCORPOKBAL 

HBKBDITA- 

MBNT8. 

By  sUtute. 


died  on  Michaelmas-Day  after  sunset,  his  executors  should 
have  the  last  quarter's  annuity  which  was  payable  on  that 
day  («) ;  sed  sectu  if  he  had  died  before  the  day  (s) ;  but  now 
by  the  4  &  5  W.  4,  c  22,  where  an  annuitant  dies  between 
the  times  of  payment,  the  executors  or  administrators  may 
recover  a  portion  of  any  annuity  or  annual  sum  for  so  much 
of  the  time  as  has  elapsed  between  the  last  payment  and  the 
death.  See  further  Dig.  P.  n.  tit.  Apportionment  ;  and  as 
to  rent-charges  under  the  Tithe  Commutation  Act,  see 
ante^  §  141  et  seq. 


By  distreM. 


By  writ  of  in- 
nuity. 


IV.  Jftecoberp  of  an  annuftp. 

i  266.  By  DUtrtu.  \  §  266.  By  WHt  o/Aimuity. 


§  266.  An  annuity^  like  a  rent-charge^  when  granted  by 
deed  is  recoverable  by  distress  only  by  force  of  the  clause  in 
the  deed  giving  that  power  (t),  and  so  likewise  in  regard  to 
the  remedy  by  entry  (tc);  but  where  a  rent-chaige  is  created 
by  will^  although  a  power  to  distrain  is  not  given  in  express 
terms,  yet  it  has  been  deemed  to  be  a  consequence  drawn 
by  law  from  a  rent-charge  (jr) ;  therefore  where  there  was 
a  devise  of  lands  to  A.  for  life,  remainder  to  B.  in  fee, 
charged  with  the  payment  of  £20  aryear  to  C.  during  her 
life,  to  be  paid  by  A.  as  long  as  she  should  live,  andaflerher 
decease  to  be  paid  by  B. ;  the  annuity  was  held  to  be  a 
charge  on  the  estate,  and  that  C.  might  distrain  for  the 
arrears,  although  the  will  contained  no  power  of  distress  (y). 

An  annuity  which  is  only  to  charge  the  person  is  re- 
coverable by  what  is  called  a  writ  of  annuity,  that  is  an 
action  of  debt  for  the  recovery  of  an  annuity,  and  it  ib  said 
that  where  the  rent  is  behind  the  grantee  may  choose 


(f)  Beiietii  Y.  Cole,  1  P.  Wms. 
179,  n. 
(0  Seeontfe,  §§151, 152. 
(«)  See  ante,  §  222. 


(x)  Rodham  ▼.  Berry,  Watkiai' 
ConT.  by  Cot.  243,  n.  (a). 

(y)  Buttery  t.  Bobinmm,  3  Bing. 
392;  S.  C,  11  Moore,  262. 
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whether  he  will  sue  a  writ  of  annuity  and  charring  the  per-   incorporeal 

,  ,  ,  HEBEDITA- 

son  only  make  it  personal,  or  whether  he  will  distrain  for  the  mbnts. 
rent  behind,  and  so  charge  the  land  {z);  but  he  cannot  have 
both  the  remedies  together,  for  if  he  have  a  writ  of  annuity 
then  the  land  is  discharged,  but  if  he  distrain  for  the  rent 
and  in  replevin  avow  the  taking  of  the  distress,  then  is  the 
land  discharged ;  but  he  can  determine  his  election  only  by 
action  or  suit  in  a  court  of  record,  for  if  he  distrain  only,  he 
may  stiU  have  his  writ  of  annuity  or  personal  action  (z).  See 
further  as  to  remedies  post,  Injubies  to  Things  Real 

AND   THEIR  REMEDIES. 


SECTION  VL 

RIGHT   OF  COMMON. 

§  267.  Under  this  head  may  be  considered: — 

1.  The  Nature  of  a  Bight  of  Ck)mmon  and  its  different 

kinds. 

2.  Incidents  to  the  Right  of  Common. 

3.  Interests  of  the  Lord  and  the  Commoner. 

4.  Alienation  of  Common. 

5.  Apportionment  of  Common. 

6.  Extingmshment  of  Common. 

7.  Suspenfidon  of  Common. 

8.  Revival  of  Common. 

9.  Injuries  to  the  Right  of  Common  and  their  Remedies. 

L  ®]^e  27ature  of  a  lAfglbt  of  (fDommon,  and  its  lirttGerent 

i  268.  De/bUiion.  \  §  268.  Difereni  Kinds. 


268.  ConmoLon  imports  a  privilege  to  take  a  profit  in  Definition, 
common  with  many,  or,  in  other  words,  it  is  a  right  or  privi- 


{z)  Litt.  sect.  219 ;  1  Inst.  144.  b. 
VOL.  I.  S 
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BIQHT  OF  COMMON. 


Different  kinds. 


iNcoRPORBAL  We,  whicK  one  or  more  persons  claim,  to  take  or  use  some 
ifBMTs.  part  of  that  which  another  man  s  lands,  waters,  woods,  &c., 
naturally  produce,  without  having  an  absolute  property  in 
such  lands,  waters,  woods,  &c*  It  is  an  incorporeoJl  right, 
which  lies  in  grant,  originally  commencing  on  some  agree- 
ment between  lords  and  tenants,  which  by  time  has  been 
formed  into  prescription,  and  continues  good,  although  there 
be  no  deed  or  instrument  to  prove  the  original  contract  (a). 
It  is  distinguished  as  to  the  ground  or  reason  of  the  right 
into  common  appendant,  conmxon  appurtenant,  common  in 
gross,  common  pur  cause  de  vicinage  or  because  of  vicinage ; 
and  again,  according  to  the  subject-matter,  into  common  of 
pasture,  common  of  estovers,  common  of  turbary,  and  com- 
mon of  piscary. 

Common  appendant  is  a  right  annexed  to  the  possession 
of  land,  by  which  the  owner  thereof  is  entitled  to  feed  his 
beasts  or  take  wood,  &c  Common  appurtenant  does  not 
arise  from  any  connexion  of  tenure,  but  must  be  claimed 
by  grant  or  prescription ;  common  in  gross  Is  a  right  not 
annexed  to  land,  but  annexed  to  the  person,  and  must  be 
claimed  by  grant  or  prescription ;  and  conunon  because  of 
vicinage  where  the  inhabitants  of  two  townships  have  usually 
intercommoned  with  each  other.  All  these  distinctions  are 
applicable  to  common  of  pasture,  but  to  common  of  estovers 
and  the  others  they  apply  only  in  a  partial  degree. 


Common  ap- 
pendant, &c. 


I.  Contmon  of  1la«ttitf. 
§  269.  What  it  U.  \  §  269.  Appendant  or  Jppurtttumt. 


What  it  ifl.  269.  Conunon  of  pasture,  which  is  by  distinction  called 

simply  common,  being  the  most  important  of  these  rights, 
may  be  defined,  when  it  is  appendant,  to  be  a  right  belongs 
ing  to  the  owners  or  occupiers  of  arable  lands,  to  put  upon 


(a)  4  Co.  37;  2  Inst.  65 ;  1  Yent.  387. 
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tiie  lord's  waste,  or  upon  the  lands  of  other  persons  within  incorpoebal 
the  same  manor,  commonable  beasts,  that  is,  beasts  that     "mbnts.  ' 
serve  for  the  plough,  as  horses,  or  oxen  and  sheep,  or  kine, 
to  manure  the  land  (by     For  the  most  part  the  property  in 
the  s(m1  is  in  the  lord  of  the  manor,  but  it  may  be  in  the 
particular  tenants  of  common  fields  (c). 

Conmion  of  pasture  is  eitlier  appendant  or  appurtenant.     Appendant  or 

appurtenant. 


I.    COBIMON   OF   PASTURE   APPENDANT. 


$  270.  I9  qf  common  Riff  hi. 

Need  not  be  preecribedfor. 

Appendant  to  Land, 

Not  to  a  Houte. 

To  what  Land. 

Beaets  levant  and  eouehant, 

271.  Claimed    for     Commonable 

Beaete. 

272.  Number  limited  by  Ueage. 


§  273.  Claimed  by  Oumen  qf  Com- 
mon  Fielde. 
Lord  and  Tenant. 
Corporatione. 
IrrfanUt  8fe. 

274.  Copyholders. 

275.  Inhabitanie. 

276.  Diferent  Wayai^UMr. 


§  270.  Common  of  pasture  appendant  is  of  common  right.  Is  of  common 
and  therefore  a  man  need  not  prescribe  for  it  (d);  this  kind  !^^*    ^  ^ 
of  common  must  be  time  ont  of  mind,  for  it  cannot  now  be  prescribed  for. 
created  (e ),  and  it  cannot  be  claimed  by  way  of  custom  (/)• 

Common  of  pasture  appendant  may  be  considered : — 

1.  Whatit  is  ajq)endant  to. 

2.  For  what  cattle  it  may  be  claimed 

3.  Who  may  have  it. 

4.  How  it  may  be  used. 

1.   What  it  is  appendcmi  to. 

This  common  is  regularly  appendant  to  arable  land  (ff\  To  land, 
not  to  a  house ;  therefore  a  claim  of  a  right  of  common  with-  i^ot  to  a  honae. 
out  stint  as  annexed  to  an  ancient  messuage  without  land 

(b)  1  Inst.  122.  a.  («)  1  RoU.  Abr.  396. 

(c) iSKcibiiaii v.7^lonM,2  Mod.  105.  (/)  6  Co.  59 ;  BnyUeh  r.  BurreU, 

{d)  I  Intt.  122;  tee  alao  Harg.  n.      2  Wila.  25S. 
(2),  122.  a.  (y)  T^rrinyham'e  eaee,  4  Co.  37  b. 

82 
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RIGHT  OF  COMMON. 


HBREDITA- 
1IKNT8. 


To  what  land. 


iNcoEPOREAL  cainiot  Bs  such  exist  by  law  (A);  yet  if  a  man  prescribe  for 
common  appendant  to  a  cottage,  &c,  it  will  be  well,  for  it 
has  a  curtilage,  &c  (t),  but  otherwise  where  there  is  no  cur- 
tilage or  land  (A). 

It  must  be  regularly  appendant  to  arable  land  only,  yet 
it  may  be  churned  as  appendant  to  a  manor  farm,  a  plough- 
land  or  a  carve  of  land,  though  it  may  contain  pasture, 
meadow,  and  wood,  for  it  shall  be  presumed  to  have  been  all 
ori^nally  arable  land,  though  afterwards  converted  into 
pasture,  meadow,  and  wood  (/) ;  but  it  cannot  be  appendant 
to  land  which  is  improved  within  time  of  memory  out  of 
the  waste  of  the  lord(fii). 


Commonable 
beaaU. 


Beasts  levtmi 
and  eauehant. 


2.  For  what  Cattle  it  may  be  claimed. 

271.  This  may  be  considered  as  to  the  sort  of  cattle, 
and  as  to  the  number  of  cattle,  for  which  the  right  may  be 
claimed. 

The  ri^ht  can  be  claimed  for  commonable  beasts  only, 
that  is,  such  beasts  as  will  serve  for  the  plough  or  to  ma- 
nure the  land  (n),  therefore,  if  a  man  prescribes  for  common 
appendant  for  all  cattle  it  shall  be  bad(o),  and  hogs,  goats, 
geese,  or  the  like,  are  not  according  to  the  usage  of  the 
common  (p);  the  courts,  however,  will  intend,  that  the 
beasts  are  commonable  unless  the  contrary  appears  (7). 

Common  appendant  cannot  regularly  be  for  a  certain 
number  of  beasts,  but  for  such  only  as  are  levant  and 
cauchant  upon  the  land  to  which  the  right  is  i^pendant, 
and  the  number  of  cattle  allowed  to  be  levant  and  cauchant 
shaU  be  ascertained  by  the  number  of  cattle  which  can  be 


(h)  Benton  r.  Cketier,  8  T.  R.  398. 

(0  2  Inst.  736 ;  2  Brownl.  101 ; 
Smertonyr.Selby,  2  Ld.  Raym.  1015; 
S.  C,  6  Mod.  114,  174 ;  see  also 
Arlett  T.  &iU,  9  B.  &  C.  671. 

{k)  8ekoieaY,Hargra9e,bT.K,46. 

(0  2  Inst.  85,  474 ;  2  BiownL 
298;  RoU.  Abr.396. 


(m)  5  Ass.  2,  cited  Bro.  Com- 
mons, 16. 

(»)  2  Inst.  85. 

(o)  1  RoU.  Abr.  397. 

(p)  25  Ass.  pL8;  37  H.  6.  34; 
Bro.  Com.,  pL  13;  Findi,  Law,  56. 

(q)  SUmdredr.  Skoreditek,  Cro. 
Jac.580. 
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maintained  on  the  land  by  its  own  produce  during  the   incorporbal 
winter(r).  mbnts. 

^^In  the  case  of  adistress,  those  cattle  only  are  said  to  be 
levant  and  amchofd  on  the  land,  which  have  been  there  long 
enough  for  them  to  have  lain  down  and  risen  up  again,  but 
in  case  of  right  of  common  it  is  different,  for  there  it  means 
cattle  which  are  connected  with  the  land  in  respect  of  which 
common  is  claimed  («)•'' 

The  term  common  mom  iwmbre  does  not  mean  innumer- 
able, but  only  indefinite,  not  certain  {t). 

272.  But  common  appendant  may  by  usaire  be  limited  Number  li- 

-*  •  u      /   \  T^  •   I,*     ^  mited  by  usage. 

to  any  certain  number  (tf);  so  one  may  have  a  right  oi 
pasture  for  thirty  beasts  in  one  place,  and  a  similar  right 
for  ten  out  of  another,  both  places  being  in  the  same 
waste  (z);  so,  the  prescription  was  for  four  other  beasts, 
three  horses,  and  sixty  sheep  (y ) ;  so,  where  there  are  several 
owners  of  a  common  field,  the  custom  may  be  that  they 
shall  turn  out  cattle  in  proportion  to  the  extent,  and  not 
to  the  produce,  of  the  land  in  respect  of  which  the  right 
is  claimed  (z),  see  fiirther  as  to  user  of  the  common  mfra^ 
§276. 

8.  Who  iiujy  have  it. 

278.  Where  there  are  several  owners  of  common  fields  Ownen  of 

who  have  a  right  of  intercommoning,  the  extent  of  their  °^™™*™ 
light  is  regulated  by  custom  (a). 

Where  there  is  lord  and  tenant,  the  lord  has  of  course  in  Lord  and 

tenant. 

(r)   Cok  T.  FMfnum,  Noy,  30  ;  (f)  Bennett  t.  Beette,  Willes,  227. 

see  also  8  Co.  79  ;  13  Co.  66 ;  Norse  («)  1 7  E.  3. 26  ;  Trulock  ▼.  Rigtby, 

tmdWebb*9ea9e,  Noy,  145;  Patnck  YcIt.  185  ;  MUU  v.  Ward,  1  Vent. 

T.  Lowre,  2  Brownl.  101 ;  Dean  and  92 ;   Chandler  t.  MeUand,  2  Keb. 

Chapter  of  Saliebwy'e  eaee,  W.  Jo.  491. 

282 ;  Sawyer'eeate,  Id.  281 ;  J^jfry  («)  17  E.  3.  34;  1  RoU.  Abr.  397. 

.  Boye  Hard.  117;  Leniel^.Har-  (y)  More  ▼.    WMe,   1   Brownl. 

eUtpt  3  Keb.  66 ;  Beneon  v.  Chester,  8  igQ, 

T.  R.  396.  (r)  C^esman  ▼.  Hardham,  1  B. 

(«)  Per  Bayley,  J. ;  Cheesman  t.  &.  A.  706. 

Hardham,  1  B.  &  A.  710.  («)  Cheesman  ▼.  Hardham,  sup. 
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EIQHT  OF  COMMON. 


INCORPOREAL   thc  fifst  iiistaiice  a  right  to  eommon  in  his  own  tenancy  (i), 

HBREI1ITA»  __a 

MBNTs.  for  the  benefit  is  mutual  between  lord  and  tenant  (c).  The 
tenants  here  understood  are  such  as  are  tenants  of  all  waste 
lands-  in  the  manor^  where  the  lord  claims  an  inomediate 
ownership  in  the  soil  as  a  matter  of  right,  not  tenants  hold- 
ing certain  lands  under  him,  for  a  custom,  that  the  lord 
should  have  common  in  the  lands  of  such  tenants  is  hsd(d). 
A  man  may,  however,  have  two  distinct  rights  of  com- 
mon in  two  distinct  wastes  of  different  manors  (e). 

Corporations.  Ecclesiastical  corporations,  both  sole  and  aggr^ate,  may 
have  common  appendant,  as  a  dean  and  chapter  (jf) ;  so,  an 

Infeinu,  &G.  abbot  or  parson  {g);  so,  lay-corporations  (A) ;  so,  infants,  ex- 
ecutors, assignees,  husbands  in  right  of  their  wives,  and 
other  representative  persons,  may  also  have  this  right  vested 
in  them ;  and  as  an  alien  may  take  a  lease,  so  he  may  enjoy 
a  right  of  common  connected  with  the  land  he  occupies 
under  that  lease  (i). 

Copyholders.  274.  Copyholdcrs  can  claim  common  by  the  custom  of  the 
manor  only  (A) ;  but  no  one  can  claim  a  right  of  this  nature 
except  it  be  in  respect  of  land,  and  he  must  in  the  first 
instance  shew  that  he  derives  title  to  the  enjoyment  of  it 
through  the  original  owners  of  such  land(/);  and  where  a 
copyholder  has  common  in  a  waste,  without  the  manor  of 
which  his  copyhold  was  parcel,  it  was  held  that  he  had  it 
annexed  to  the  land,  and  not  to  his  customary  estate,  and 
he  must,  by  reason  of  the  weakness  of  his  estate,  prescribe  in 
a  que  estate,  that  is,  in  the  name-  of  his  lord  (m) ;  and  after 


(b)  2  Inst.  85.  474. 

(c)  Mors  ▼.  Webbe,  2  Brownl. 
298  ;  see  also  2  Mod.  275. 

(d)  White  V.  Sayer,  Palm.  211. 
See  also  Mon  y.  Webbet  tup, 

(e)  Hollingthead  ▼.  Walton,  7 
East,  485. 

(/)  Dean  and  Chapter  of  SaliS' 
bury'9  case,  W.  Jo.  282 ;  Ely  {Dean, 
ifc.)  ▼.  Warren,  2  Atk.  189. 

iSf)  17  E.  3.  26  i  Godb.  4. 


(A)  M^ler  ▼.  Walker,  2  Sannd. ; 
Stablee  t.  Melton,  2  Ler.  246. 

(i)  Vaugh.  190. 

(k)  Crowther  v.  Oldfield,  2  Ld. 
Raym.  1225;  FUher  t.  FTreit,  3 
Mod.  250. 

(/)  Crowther  ▼.  (Hdfield,  tup. 

(m)  Foieton  v.  Craehrode,  4  Co. 
32 ;  S.  P.,  Banoick  v.  Matthewe,  5 
TauDt.  365 ;  S.  C,  1  Marsh.  50. 
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enfranchisement,  the  feoffee  most  prescribe  in  a  que  estate   xncorporbal 
of  his  lord,  for  himself  and  his  customary  tenants,  till  the        mbnts. 
time  of  tiie  eEiraachisement,  and  since  that  time  for  the 
feoffee  and  his  heirs  as  appurtenant  to  the  enfranchised 
tenement  (n). 

275.  Inhabitants  as  such,  without  any  further  title  to  Inhabitants. 
common,  cannot  prescribe  for  common,  as  they  are  not  fixed 
persons,  and  the  right  which  they  claim  is  permanent  in  its 

nature,  being  attached  to  land(o);  therefore,  when  the  in- 
habitants of  the  dty  of  CoYentry  claimed  a  right  of  com- 
mon for  beasts,  without  saying  that  they  were  hvant  and 
ccnehant,  the  plea  was  held  badO?);  but  it  would  have  been 
otherwise,  if  they  had  stated  that  the  beasts  were  levant  and 
cauchant{q)\  so,  where  a  prescription  was  pleaded  that  every 
householder,  time  out  of  mind,  ought  to  have  common  in  a 
oertun  viU;  it  was  resdved  that  the  claim,  being  uncertain 
and  indefinite,  could  not  be  allowed  (r),  and  the  same  rule 
applies  so  much  the  more  to  mere  occupiers  («).  Houses 
newly  erected  can  have  no  right  of  common  when  claimed 
by  prescription  {t). 

4.  How  it  may  be  used, 

276.  The  kind  and  number  of  cattle  for  which  common 
appendant  may  be  claimed  has  been  already  stated,  see 
mpra  §  271. 

The  user  of  commons  may  be  limited  as  to  time  in  differ-  Different  wayi 
ent  ways.     As  a  rule,  common  appendant  shall  be  for  the 
whole  year  or  for  a  limited  time  («),  therefore,  there  may 
be  a  prescription  for  common  after  the  com  is  cut  and 

{n)  Barwicky.MaUheui$,h'£9xvat.  183;    see   also  S.   P.,   Tvmery  y. 

365 ;  S.  C,  I  Marsh.  50.  Fi$her,  cited  2  Balst.  87. 

(o)  Gateward*s  ease,  6  Rep.  59.  (#)  JBngluh  y.  Burnett,  2  Wils. 

(p)  15  E.  4.  32.  258. 

(q)  Id.  29.  (0  Say.  81. 

(r)  Ordiwap  y.   Orme,  1  BaUt.  (»)  1  RoU.  Abr.  396. 


of  aser. 
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HBRBDITA- 
MENTft. 


iNcoRPORBAL  camed^  until  the  land  is  resown  {x) ;  so,  to  have  common  in 
like  manner  if  the  land  be  sown  with  the  consent  of  the 
commoners  (y) ;  so,  likewise  to  have  common  appendant 
after  the  com  was  cut  and  carried  daring  two  succeseiye 
years,  and  then  throughout  the  year  during  the  third  (jt); 
and  so  of  other  prescriptions  of  like  kind. 

As  a  rule,  a  commoner  cannot  agist  the  cattle  of  a 
stranger  {a) ;  sed  secusy  if  he  have  no  beasts  of  his  own  to 
manure  the  land  (6) ;  so,  a  lord  cannot  agbt  a  stranger's 
beasts  without  a  prescription  for  so  doing  (c).  See  further 
as  to  the  rights  of  the  lord  and  the  tenant,  past,  §  314  et 
seq. ;  also  as  to  commonable  beasts,  ante,  §  271. 

By  the  32  H.  8,  c  15,  various  provisions  are  made 
against  putting  infected  cattle  to  pasture  on  commons,  imd 
by  13  6.  3,  c  8,  provisions  are  made  to  r^ulate  the  time 
and  manner  of  depasturing  common  pastures.  As  to  ap- 
provement and  planting  trees  on  commonef,  see  Dig.  P.  u. 
tit.  Commons. 


II.  Common  of  pasture  appurtenant. 


277.  Definition. 

DUtinetion  between  Common 
appendant    and    ajfpurte' 

278.  Annexed  to  what  Land, 

279.  Claimed  for  what  Beatte, 


290.  Number  qf  CattU. 

281.  T^meeofUeer. 

282.  Pariiet  claiming  Bur^aget. 
Inhabitants. 

Freemen. 

283.  Ueer  of  the  Common, 


Definition.  §  277.  Common  appurtenant  is  a  right  of  feeding  one's 

beasts  on  the  land  of  another,  which  is  founded  on  a  grant 
or  a  prescription  which  supposes  a  grant. 


(«)  Trulock  V.  Bigeby,  Yelv.  185 ; 
S.  C,  1  Brownl.  189. 

(y)  Hawket  t.  Molineux,  1  Leon. 
73. 

{z)  Walter  v.  Chauner,  1  Ventr. 
21 ;  Chandler  y.  Melland,  2  Keb. 
491. 

(a)  22  A88.pl.  84;  11  H.  6.  22, 
cited  in  Bro.  Com.  pi.  5. 


(b)  45  E.  3.  26,  cited  Bro.  Com. 
pi.  5 ;  see  also  F.  N.  B.  180,  B. ; 
8ee  also  Manneton  y.  TYetniiant  2 
Show.  328 ;  S.  C,  nom.  MoOiton  t. 
TYemlian,  Skin.  137;  Rumeef  y. 
Raweon,  1  Vent.  18 ;  S.  C,  2  Keb. 
410;  S.  C.,T.  Raym.  171. 

(c)  Smith  y.  Feverell,  2  Mod.  €. 
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It  is  distinguished  from  oommon  appendant  in  the  foar   inco&pomal 
following  particulars: — 1.  It  is  against  common  right,  and        mbnts.  ~ 


must  therefore  be  prescribed  for^  if  claimed  by  prescript  Distinction 
tion  (d) ;  sed  seats,  where  there  is  a  grant  to  shew  (e) ;  and  a  ^n^p^dant 
user  for  fifty  years  has  been  held  to  be  evidence  for  a  jury  "^^  »ppiirte- 
to  presume  a  grant  (f).    But  being  a  profit  ct,  prendre  in 
the  soil  of  another,  it  cannot  be  claimed  by  custom  (ff). 

278.  In  the  next  place  it  may  be  claimed  as  annexed  to  Annexed  to 
any  kind  of  land  (see  ante,  §  270),  as  not  arising  from  any  *****  ^^* 
tenure  (A) ;  it  may  be  claimed  therefore  in  respect  of  lands, 
in  another  lordship  than  that  in  which  the  waste  is  situ- 
ated (t) ;  but  it  cannot  be  claimed  as  appurtenant  to  a  house 
without  any  land  (A) ;  but  it  is  not  necessary  in  pleading  to 
state  it  as  annexed  to  land  eo  nomine,  for  if  laid  as  appurte- 
nant to  a  thing,  which,  in  intendment  of  law,  primd  fade 
comprehends  land,  it  is  sufficient,  as  where  it  is  laid  appur- 
tenant to  a  messuage  (T),  or  to  a  cottage  (m);  for  the  law, 
upon  demurrer,  or  after  verdict,  will  presume  that  there  is 
at  least  a  curtilage  belonging  thereto,  on  which  the  cattle 
may  be  levant  and  couchant  (n).  In  this  point  the  relaxation 
of  the  rule  applies  more  properly  to  common  appurtenant 
than  to  common  appendant,  although  in  the  cases  cited  the 
two  kinds  of  common  seem  to  be  confounded.  But  see 
Tyrringham*s  case,  sup. ;  see  also  ante,  §  270. 


{d)  Tyrring1kam$  eoMe,  4  Co.  37.  W.  Jo.   396 ;    ClarHon  y.    Wood- 

(e)  MollUan  y.  TV-mViVm,  2  Show.  houte,  5  T.  R.  412. 

328 ;  Skin.  137.  (k)  Scholes  y.  Hargremei,  5  T.  R. 

(/}  Cowlam  y.  Slack,  15  East,  46 ;  BnU.  N  .P.  59 ;  Cheiter  y.  Ben- 

108;    fee  abo   Tiftringham^i  ea9e,  «on,  8  T.  R.  396. 

ngi.  .*  Pretty  y.  Butler,  2  Sid.  87.  (0  Patriei  y.  Lowre,  2  Brownl. 

(ff)  Otttewood*$  ease,  6  Co.  59;  lOl',  Hockley  w.  Lamb,  I  Ld.n^jm. 

Qrimetead  y.  Marlowe,  4  T.  R.  717 ;  726 ;  bnt  see  amtra,  Iforth  y.  Coe, 

Hardy  y.  Hottiday,  dted  4  T.  R.  Vangh.  253. 

717.  (m)  Co.  Ent.  649  a ;  Emerton  y. 

{h)  37  H.  6.  34 ;  15  E.  4.  33.  Selby,  2  Ld.  Raym.  1015. 

(t)  F.  N.  B.  181.  n.;  Sacheverell  (n)  Seamier  y.  Jokneon,  T.  Jo. 

y.  Porter,  Cro.  Car.  482 ;  S.  C,  3  227. 
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XIfC0RP01I.IAI< 

HBRBDITA- 

MBNTS. 

Claimed  for 
whatbeatts. 


279.  Again,  it  may  be  claimed  for  any  kind  of  cattle^ 
not  merely  for  commonable  beasts  or  beasts  of  the  plough  {o\ 
but  for  every  kind  of  beast  not  commonable,  as  hogs,  goats, 
geese,  &c  (p). 

Lastly,  it  may  commence  by  grant  within  time  of  me- 
mory {q)y  and  may  be  severed  from  the  land  to  which  it  is 
appurtenant  (r). 


Namber  of 
cattte. 


280.  In  other  respects  these  two  kinds  of  common  agree. 
The  number  of  cattle  may  be  limited  or  unlimited  («). 
When  common  appurtenant  is  granted  for  an  unlimited 
number  of  cattle,  the  measure  of  profit  which  the  commoner 
may  enjoy  is  to  be  regulated  by  the  number  of  cattle  kvarU 
and  couchant  upon  the  land  entitled  to  common,  as  in  the 
case  of  common  appendant  {f) ;  and  where  a  man  claims 
common  for  all  commonable  cattle  but  does  not  say  levant 
and  couchanty  this  shall  be  intended  commons  saits  nombrey 
according  to  the  words  {u) ;  but  although  this  prescription 
be  bad  on  demurrer  yet  held  to  be  cured  after  verdict  (x). 


Times  of  user. 


281.  There  is  no  less  diversity  in  the  periods  for  using 
oonmion  appurtenant  than  for  common  appendant;  a  man 
may  prescribe  for  it  generally  without  mentioning  any  par- 
ticular season  of  the  year  (y) ;  or  the  prescription  may  be 
for  every  year  from  the  time  of  cutting  and  carrying  away 
until  the  field  was  re-sown  {z) ;  and  where  such  is  the  pre- 
scription, and  the  land  was  not  sown  for  seven  years,  held 


(o)  See  ante,  §  276. 

{p)  37  H.  6.  34  b;  15  E.  4.  33 ; 
1  Inst.  122.  a. ;  Roil.  Abr.  402. 

{q)  SaehevereU  v.  Porter ,  eup,i 
Pretty  ▼.  Butler,  2  Sid.  87. 

(r)  26  H.  8.  4,  oited  Bro.  Com., 
pi.  1 ;  Leniel  ▼.  Harslop,  3  Keb.  66. 

($)  F.  N.  B.  181,  n.;  1  Inst. 
122.  a. ;  Dap  y.  Spooner,  4  Vin. 
Abr.  591. 

(0  See  ante,  $271. 


(tt)  Cheedley.Mellor,  1  Sid.  313; 
S.  C,  nom.  Cheedlep  ▼.  liiiUr,  1 
Ley.  196 ;  S.  C,  2  Keb.  108  ;  see  also 
Jenkm  y.  Vivian,  Popb.  201 ;  Hop" 
ktne  y.  Robineon,  1  Mod.  74. 

(jt)  1  Saand.  227;  Stoneeiy  y. 
Mueeenden,  2  Sid.  87. 

(y)  25  Ass.  pi.  8,  cited  Bro.  Com. 
41 ;  1  Roll.  Abr.  401. 

(z)  Muegrave  y.  Gsoe.  Willes,  319. 
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that  catde  might  feed  until  it  was  sown  again  (a) ;  so,  a   incorporeal 
particular  place  in  a  waste  or  common  may  be  marked  out        mrnta. 
for  a  common  appurtenant  {b).  Place. 

282.  Burgagers  in  a  borough  may  have  common  appur-  Parties  claim, 
tenant  to  their  buigages  by  prescription  (c) ;  so,  for  beasts  "**  '^'^^H®"- 
kvant  and  couchant  in  their  yiU  {d) ;  but  an  inhabitant  of  a  Inhabitants, 
town  shall  not  have  this  common  by  reason  of  his  commor- 
ancy in  an  ancient  messuage,  not  having  any  interest  in  the 

house,  for  this  is  neither  common  i^ppendant  or  appurtenant, 
or  in  gross  or  because  of  vicarage,  for  common  such  as  this 
would  be  transitory  and  uncertain  (e) ;  yet  he  may  have  it 
in  a  place  where  such  right  attaches,  provided  the  cattle  be 
levant  and  couchant  (/);  and  so  it  seems  that  in  general  in- 
habitants may  claim  by  custom  although  they  cannot  pre- 
scribe ;  9ed  quaere  {g). 

Freemen  may  prescribe  in  respect  of  ancient  messuages.  Freemen, 
for  they  may  be  taken  to  include  land  on  which  their  cattle 
may  be  levant  and  couchant  (A).  So,  it  seems  that  a  copy- 
holder may  prescribe  for  common  for  a  limited  number  of 
cattle  in  land  parcel  of  a  manor,  and  this  will  be  common 
appurtenant,  and  being  a  copyhold  grant,  it  still  remained 
attached  to  the  manor,  even  during  the  time  of  its  being 
enjoyed  by  the  copyholder  (i), 

283.  As  in  the  case  of  common  appendant  (A),  so  in  this  User  of  the 

-  ,         -       common. 

kind  of  common  a  commoner  as  a  rule  cannot  agist  the 
cattle  of  a  stranger  (Z),  yet  he  may  borrow  the  cattle  of 

(a}Traaerv.lfa/«r,lFreem.23.  {jg)  Weekly  t.   WOdmm,  1  Ld. 

(*)  Mutqrone  ▼.  Care,  ««p.  Raym.  406. 

(c)  Jlf//«r  7.  Walker,  2  Sid.  462.  (A)  Hinckee  y.  aerke,  2   Show. 

(<0  Ckeedle  y.  Mellor,  $up.  78 ;  S.  C,  2  Ley.  252. 

(e)  Gatewood's  cage,  6  Co.  60;  (t)  Iftw^rave  y.  Cove,  Willes,  319; 

Fbwler  y.  JkOe,  Cro.  £1.  362 ;  aee  see  also  Stanford  y.  Burgee,  Sheph. 

also  Hob.  86;  FosaU  y.  VenabUe,  2  Abr.  381. 

Leon.  45 ;  S.  C,  1  And.  152 ;  Godb.  (k)  See  mUe,  $  276. 

97;  SnUikv.Gaiewood,Cro.JtucAb2.  (/)  30  E.  3.  27»  cited  1  Roll.  Abr. 

(/)  15  E.  4.  32,  dted  Bro.  Com.,  401 ;  MoUeton  v.   Trmnlian,   Skin, 

pi.  8.  137;  S.  C,  2Ley.  2. 
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xMcoBPOBBAi.  anotheT  person  for  the  purpose  of  manuring  the  land,  and 
1IKNT8.  With  these  he  may  use  the  common  (m),  for  he  has  thereby 
a  special  property  in  them  (n) ;  so,  he  may  use  the  common 
with  cattle  which  are  for  his  household  (o);  but  not  with 
any  which  are  kept  for  sale  {o) ;  and  it  seems  that  the  lord, 
who  is  the  owner  of  the  soil,  may  license  a  stranger  to  put 
in  his  cattle,  it  being  no  wrong  to  him,  and  it  cannot  be  a 
surcharging  (p);  but  cannot  exercise  his  right  in  so  un- 
limited a  manner  as  not  to  leave  sufficiency  of  pasture  for 
the  commoner  {q) ;  and  so,  it  seems  on  the  other  hand  that 
a  custom  that  the  copyholders  should  have  the  sole  and 
and  several  pasture  to  the  exclusion  of  the  lord  is  good  {q) ; 
but  see  further  as  to  disturbance  of  conunon,  posty  §  348. 


IIL    CoBiMON  OF   PA8TUB£   IN  OROS& 


284.  What  it  U. 

Oranti  t^f  Common  in  Groi$, 

285.  Who  moff  take. 
Not  Inhabitants. 

286.  With  what  kind  qf  CattU  U 

may  be  kmJ. 


287.  With  what  Number, 
Common  tans  Nombre, 

288.  Where  Common  mtqf  be  taien^ 

289.  With  whose  Cattle  U  may  be 

used. 


What  it  is.  §  284.  Common  in  gross  is  so  called  because  it  does  not 

appertain  to  any  land ;  and  it  must  be  by  grant  or  prescrip- 
tion, which  supposes  a  grant ;  and  it  may,  like  common  ap- 
purtenant, commence  at  this  day  by  writing,  that  is  by 

Grants  of  com-  grant  (r);  therefore  if  one  grant  so  many  acres  of  land,  with 
gross.  ^  much  common  as  belongs  to  his  oxgang  of  land  in  a  cer- 
tain place,  this  is  a  good  grant  of  common  in  gross  {s) ;  so, 
if  he  grants  an  assart  with  all  the  common  that  pertains  to 

(m)  14  H.6.  6b,  cited  Bro.  Ck>m.»  (p)  Hoskins  ▼.  Robins,  2  Saund. 

pi.  14 ;  1  Roll.  Abr.  401.  324 ;  but  see  ante,  $  276. 

(n)  Manneton    t.     TVevilian,    2  (g)  Smith  ▼.  Feverell,  2  Mod.  6. 

Show.  328 ;  S.  C,  nom.  Molleton  t.  (r)  1  Inst.  122.  a. ;  Tyrringham's 

Treoilian,  sup,  case,  4  Co.  38  j  2  Inst.  477. 

(o)  14  H.  6.  6.,  c. 
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one  bovate  of  land  («) ;   so,  if  a  man  grants  common  to  the   xNcospoftBAL 
mayor  and  burgesses  for  all  their  cattle  (t);  and  this  right        uwn.  * 
may  be  vested  in  a  man  and  his  heirs  by  deed,  although 
he  have  not  a  foot  of  land  in  the  place,  for  there  is  no  con- 
nexion of  tenure  (v). 

285.  This  kind  of  common  may  be  prescribed  for  by  the  Wbo  may 
mayor  and  burgesses  of  a  corporation  (x) :  but  although  the 
inhabitants  of  ancient  messuages  in  towns  may  prescribe  for 
oonmion  as  appurtenant  to  their  houses  (y) ;  yet  inhabitants  Not  inhabit. 
as  such  cannot  prescribe  for  common  in  gross,  therefore  ^^ 
where  a  man  built  a  new  house  in  such  an^^ent  town,  he 

could  not  prescribe  for  common  by  reason  of  such  resi- 
ancy  (y),  imless  such  new  house  had  been  built  upon  the 
site  of  the  old  house  (z) ;  so,  lessees  cannot  prescribe  by 
reason  of  the  imbecility  of  their  estate  (a) ;  so,  not  the  queen 
lest  she  should  surcharge  (b). 

286.  A  license  to  feed  may  be  granted  so  as  to  include  with  what 
all  manner  of  cattle,  but  a  general  license  to  feed  is  con-  ft*™^!^'^^ 
fined  to  commonable  beasts  only,  yet  such  a  license  to 

feed  for  a  particular  period  may  include  hogs  and  other 
beasts  (c). 

287.  This  kind  of  common  may  be  granted  either  for  a  With  what 
limited  or  unlimited  number ;  in  the  former  case  it  must  be  ^^^   ^' 
enjoyed  according  to  the  terms  of  the  grant;  but  in  the  case 

of  conunon  for  an  unlimited  number,  or  common  tans  nont'  Common  mmi 
bre^  as  it  is  termed,  there  has  been  some  diversity  of  opinion. 
It  has  been  long  settled  that  this  term  as  applied  to  common 

(t)  F.  N.  B.  180,  N.  (n.)  (z)  lb. ;  see  alao  15  E.  4.  29,  33. 

(/)  SiabUiY,  Melior,  2  Ler.  246;  cited  Bro.  Com.  pi.  8. 

see   alao    Mellon   t.   I^aiemtm,  1  (a)  y.   Slrin^er,  Cro.  Car. 

Sannd.  343.  599. 

(«}  2  Com.,  34.  (b)  27  H.  8.  10  b. 

(x)  Mellor  ▼.  Spalimm,  ni|9.  (e)  Smith  t.  Feverell,  2  Mod.  7 ; 

(y)  Costard  and  Wingfield^i  cum,  S.  C,  1  Freem.  190. 
2  Leon.  44. 
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iNcoAPouAL  appendant  is  restricted  to  cattle  levant  and  eoucbant  id) ;  80, 
MBNTB.  in  r^ard  to  common  appurtenant  (e),  as  a  preacription  for 
all  cattle  commonable  to  depasture  in  the  land  of  another  is 
bad,  for  a  man  cannot  have  common  sans  nombre  aj^arte- 
nant  to  land,  otherwise  unnumbered  beasts  might  be  put  in 
at  pleasure  {e) ;  and,  in  the  absence  of  any  contract,  it  has 
been  held  that  no  comm<»i  is  recognised  by  the  law,  but  what 
is  measured  by  leyanoy  and  couchancy(^);  and  so  in  the  case 
of  a  grant,  where  the  matter  has  been  much  discussed,  the 
better  opinion  appears  to  be  that  a  common  in  gross  sans 
nombre,  may  be  granted  to  an  indiyidual,  provided  he 
leaves  sufficient  for  the  Iwd  {g) ;  or,  as  Lord  Coke  says^ 
''}»ovided  he  leave  sufficient  for  the  tenant  to  feed 
there  (A);"  and  it  seems  to  be  admitted  that»  although  a 
corporation  may  prescribe  for  a  common  in  gross,  yet  they 
may  not  prescribe  for  a  common  in  gross  sans  nombre  («)• 

Where  oom-  288.  The  place  where  common  in  irross  may  be  taken 

mon  may  be  •        .         • 

taken.  ought  to  be  specified  in  the  grant,  otherwise  it  will  be 

void  {J) ;  but  if  stated  generally,  it  is  sufficient,  as  where  A. 
grants  lands  to  B«,  with  common  in  all  his  lands,  the  grantee 
shall  have  common  in  all  the  lands  which  A*  has  at  the 
time  {k)\  so,  where  common  is  granted  for  twenty  beasts  in  the 
manor  of  D.,  the  grantee  shall  have  common  in  every  part 
of  the  manor  he  chooses  (/),  but  not  in  the  grantor's  garden 
or  com  (m),  unless  the  grant  be,  wherever  the  grantor  puts 
his  cattle,  and  the  grantor  puts  his  cattle  in  his  com  {m), 
see  further,  Woolr.  L.  Com*  c.  7. 

With  whose  289.  It  was  decided  in  an  early  case,  that  a  commoner 

cattle  itmaj 

beued. 

(iQ  Bennett  y.  Reene,  Willes,  232.  343 ;  see  also  22  Ass.  pi.  36 ;   Weekfy 

(e)  Saye's  eaaef  March,  83.  ▼.  WUdman,  1  Ld.  Rajoi.  405. 

(J)  Chester  y.  Benton,  8  T.  R.  0)  9  H.  6.  36;  P.  N.  B.  180,  G. 

396.  (*)  F.  N.  B.  180,  G. 

ig)  12  H.  8.  2.  (Q  9  h.  3.  6,  cited  in  Bro.  Granti, 

(A)  1  Inst.  122.  pi.  5  :  and  in  1  RoU.  Abr.  404. 

(0  MeUwr  y.  SptUeman,  1  Sannd.  (m)  Smith  y.  Fewrell,  ntp. 
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HBRBDITA- 
IfRNTS. 


entitled  to  common  in  gross  could  not  agist  the  beasts  of  iMcoftPORSAL. 
others  in  his  common,  therefore  in  replevin  where  the  plain- 
tiff's ancestor  died  seised  of  such  common,  and  the  plaintiff 
commanded  his  tenants  to  put  in  their  beasts  and  use  the 
common  in  his  name,  it  was  held,  that  the  brd  of  the  manor 
was  justified  in  seizing  the  beasts  (n) ;  sed  s^cus,  where  the 
grantor  of  the  conmion  gives  assent  to  the  putting  in  of  the 
beasts,  the  grantee  not  having  any  beasts  of  his  own  (o) ; 
BO>  it  seems  that  a  man  having  a  common  in  gross  for  a  cer-' 
tiun  number  of  cattle  may  put  in  the  cattle  of  a  stranger 
and  use  the  common  with  them  (p). 


rV.  Common  of  pasture  because  of  vicinage. 


290.  Wh€i  U  ft. 

291.  Not  properly  a  Eight. 
Inehsttre  agahut  such  Com- 

mon. 


292.  Time  qftaJHng  tkie  Commom, 
User  qfthis  Common, 

293.  Common  ^  Shack. 


§  290.  This  kind  of  common  is  where  the  inhabitants  of  What  it  is. 
one  or  more  townships  or  vills  lying  contiguous,  or  the  tenant 
of  two  or  more  manors  adjoinii^  to  each  other,  have  been 
accustomed  to  intercommon  time  out  of  mind,  the  common- 
able beasts  of  either  straying  into  the  other's  lands  without 
hindrance,  and  this  is  common  appendant  only  in  as  much 
as  it  must  be  by  prescription  (q). 

Common  by  vicinage  can  exist  only  between  two  town-  where  oommon 
ships  that  lie  contiguous,  and  not  where  there  is  intermediate  "*^ 


(•)  45  E.  3.  25  b.  cited  in  Bro.  Com.,  pi.  5 ;   aiso  in  1  RoU.  Abr. 

Com.,  pi.  40 ;  alio  in  Fitsh.  Ass.,  pi.  402. 

225;  also  in  I  Roll.  Abr.  402 ;  lee  (p)  11  H.  6.  22  b,  dted  in  Bro. 

also  S.  P.,  11  H.  7.  B.,  and  F.  N.  Com.,  pi.  47  ;  also  in  Fits.  Com., 

B.  180.  pi.  3. 
'     (o)  45   E.  3.  26,  dted  in   Bro.  (?)  I^rrimgham's  etue,  i  Co.  38. 
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iNcoRPomiAL   land  (r) ;  and  he  who  has  such  common  may  not  put  his 

UBBEDITA- 

MBNTs.  cattle  into  the  land  of  the  other^  but  he  ought  to  put  them 
in  the  land  where  he  has  conunon^  and  if  they  stray  they 
are  excused  of  trespass  on  account  of  the  ancient  usage  and 
to  save  suits  {s) ;  but  such  right  of  conunon  exists  oyer 
open  downs  acyoining  the  common  (/)• 


Not  properW  a 
right. 


Indosiire 
againit  lach 
common. 


291.  This  kind  of  common  is  not  properly  a  right  like 
the  other  kinds,  though  usually  reckoned  as  such,  it  being 
but  an  excuse  for  a  trespass  {u) ;  it  is  at  best  but  a  permis- 
rive  right  (:r),  arising  from  neighbourhood  where  boundaries 
were  not  easily  estabHshed  (y) ;  so>  this  conunon  not  being 
properly  a  right  does  not  prevent  indosure  (r);  therefore 
not  only  the  lord  of  one  manor  where  a  common  of  vicinage 
has  existed  time  out  of  mind  may  inclose  against  the  lord 
of  another  (a),  but  also  the  proprietors  of  common  fields 
may  exclude  each  other  if  such  has  been  the  custom  (b) ; 
and  where  an  indosure  has  once  been  made,  the  common  is 
gone  (c) ;  but  to  take  away  the  claim  of  such  common  there 
must  be  a  complete  indosure,  so  as  to  prevent  cattle  from 
straying  from  one  common  to  the  other  (cQ. 


Time  of  taking 
thia  common. 


292.  The  time  of  enjoying  this  privilege  varies,  as  in  the 
case  of  common  appendant;  it  may  either  be  throughout 
the  year  (e),  or  that  it  should  cease  at  the  sowing  of  the 
com  {e) ;  but  the  intercommonning  must  take  place  at  the 


(r)  Dy.  47  b;  Bran^ld  ▼.  Kir^ 
ber,  11  Mod.  72. 

(«)  T\rrinffkam'9  ease,  4  Co.  38. 

(0  Heath  y.  Elliott,  4  Bing.  N.  S. 
388  i  S.  C,  6  Scott,  172. 

(«)  Mtugrane  t.  Ca»e,  Willes,  322 ; 
and  see  TjfrrtnghanCe  ease,  eup. 

(«)  2  Com.  34. 

(y)  Biact.  222;  Britt.  144;  Flet. 
254. 

(g)  Muegrane  ▼.  (Une,  n^. 


(a)  1  Inst.  122.  a. 

(b)  Hiekmam  ▼.  rAome,  2  Mod. 
104 ;  S.  C,  1  Freem.  210 ;  aee  alio 
S.  P.y  Bron^ld  y.  Kirber,  ntp.t 
Deojn  y.  Clayton,  7  Taunt.  489; 
&  C,  1  Moore,  214 ;  2  Manh.  577. 

(e)  1  RoU.  Abr.  399. 
(d)  GuUelt   y.  Lapet;  13  Eaat, 
348. 

(€)  19  E.  4.  10. 
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same  time,  one  yill  cannot  have  it  at  one  season,  and  another  iNcnspoRSAi. 
vill  at  another  season  (/).  ^  ments.^* 

So,  the  townships  or  vUls  must  be  adjoining  (y),  but  it  puce. 
may  be  in  several  manors  (p) ;  and  where  there  are  two 
manors  in  one  town,  the  one  manor  may  intercommon  with 
the  other  (A). 

Common  because  of  yicinage  can  be  only  for  cattle  levant  Uter  of  this 
and  cauchant  upon  the  lands  to  which  it  is  annexed  (t) ;  c®™™<>"- 
and  it  must  be  used  with  commonable  cattle  (t),  and  the 
use  must  be  restricted  within  reasonable  limits,  for  the  in* 
habitants  of  one  vill  ought  in  putting  in  their  cattle  to  have 
regard  to  the  frank  tenement  of  the  other  yiU  {k) ;  therefore 
where  in  the  town  of  A.  were  50  acres  and  in  that  of  B. 
100,  such  towns  lying  together,  resolved  that  the  town  of 
A.  could  put  no  more  cattle  into  their  common  of  50  acres 
than  it  would  feed  (J). 

293.  There  is  a  species  of  common  by  vicinage  which  is  Common  of 
called  common  of  shack,  which  prevails  in  the  counties  of  *^^^* 
Norfolk,  Lincoln,  and  York,  and  is  said  to  be  a  special 
manner  of  common  for  cattle  to  be  taken  in  arable  land 
after  harvest,  until  the  land  be  sown  again  (Q.  Although 
according  to  the  nature  of  this  common  every  owner  may 
inclose,  yet  he  cannot  do  so  to  the  exclusion  of  others,  who 
have  enjoyed  the  right  of  intercommoning  there  (/). 

(/)  Dy.  47  b.  (k)  13  H.  7.  14,  cited  Bro.  Ck>m. 

(ff)  Bron^ld  y.  KirbeTf  nip.  pi.  5. 

(A)  Dj.  47  b.  (0  Corbet'$  ea»9,  tup. 

(0  GsrM'teoM,  7  Co.  5. 
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BIOHT  <»■  OOmiON. 


INCOBPORBAL 

HBRBDITA- 

1CBNT8. 

II. 
§  294.  DefinUum, 

KMIHIUIUH 

V«'    ■iVMIVC'^*. 

liferent  imdt. 

Great  Wood. 

Appendant  or  appurtenant. 

298.  Time  qf  taking  Batovere. 

295.  How  claimed. 

According  to  Ueage. 

By  Qrant  or  Preeeription. 

299.  How  need. 

Not  by  Cfuetom. 

To  be  spent  in  or  upon  the 

296.  W^  may  et^oy  it. 

House. 

Occupant. 

Cmmo/  be  severed. 

Copykoldere. 

Nor  sold. 

OopoTcenere. 

Nor  used  for  any  other  Pur* 

pose. 

297.  What  may  he  taken. 

Definition. 

5294.  Common  of  e 

»tover8 

is  the  rifirht  of  taMnir  necessary 

Different  kinds. 


Appendant  or 
appurtenant. 


wood  from  the  land  of  another ;  and>  like  common  of  pasture, 
it  is  of  different  kinds^  and  is  entitled  to  notice  as  to  the 
mode  of  claiming  it,  the  persons  who  may  enjoy  it,  the 
things  to  be  taken,  the  time  of  taking,  and  the  user. 

Common  of  estovers  may  be  distinguished  into  the  follow- 
ing kinds,  namely,  house-bote,  that  is  wood  for  the  necessary 
repairs  of  the  house;  fire-bote,  or  wood  for  consuming  as 
fuel  in  the  house ;  plough-bote,  or  wood  for  the  repair  of 
ploughs  and  other  implements  of  husbandry ;  cartr-bote,  for 
the  repair  of  carts  and  waggons;  and  hay  or  hedge-bote,  for 
the  repair  of  hedges  or  fences. 

This  kind  of  common  is  either  appendant  or  appurtenant, 
as  if  a  man  grants  to  another  estovers  for  the  repair  of  a 
certain  house,  then  the  right  becomes  appurtenant  to  that 
house  (n) ;  and  it  must  be  claimed  in  respect  of  andent  pre- 
mises {o) ;  and  it  has  been  frequently  decided  that  none  but 
ancient  premises  can  have  a  right  to  this  common,  and  if  a 
man  have  such  a  conmion  by  grant  he  cannot  build  new 
houses  and  entitle  himself  to  common  in  respect  of  them  (p); 
so,  not  in  the  case  of  new  hedges  {q) ;  so,  if  he  convert  the 


(»)  Plowd.  381. 

(o)  Sslby  y.  Robinson,  2  T.  R.  758. 


Cp)  F.  N.  B.,  180.  H. ;  4  Co.  1 
{q)  1  Bnlat.  94. 
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premises  to  other  purposes  he  cairnot  claim  estovers  (r) ;  but  rNcoRPOREAL 
if  a  house  having  such  a  right  attached  to  it  be  pulled  down,        mbnts.  ' 


and  rebuilt  on  the  same  or  another  place,  the  prescription  is 
not  thereby  destroyed  (s);  and  so  if  a  house  be  enlarged  or 
more  diimneys  built,  the  estovers  shall  remain  to  the  old 
house  {ty 

295.  This  right  can  be  claimed  by  grant  or  prescription  How  claimed. 
only ;  and  if  a  grant  be  shewn,  then  it  will  be  held  appur- 
tenant, and  it  may  be  prescribed  for  as  such  (x) ;  and  if  it  By  ^rant  or 
be  appendant  it  is  of  common  right,  and  may  be  pleaded  Pf"<^"P*^o"- 
without  alleging  a  prescription  (y).     If  theiefore  a  man 

will  entitle  himself  to  fire-bote,  he  ought  to  state  his  occu- 
pation of  a  house  to  which  the  liberty  of  taking  fuel  is 
attached  (z);  so,  where  the  prescription  was  for  all  the 
thorns  growing  on  a  particular  spot  appurtenant  to  a  mes- 
suage and  an  acre  of  land,  provided  they  were  used  on  the 
land  on  which  they  grew,  this  was  held  sufficient,  without 
claiming  in  respect  of  an  ancient  messuage  (a). 

As  a  common  of  estovers  is  a  profit  it  prendre,  and  cannot  Not  by  custom, 
therefore  as  a  rule  be  claimed  by  custom,  for  a  custom  to 
take  a  profit  in  dHeno  soh  has  been  holden  to  be  bad,  such 
a  right  can  only  be  claimed  by  prescription  (b) ;  and  there- 
fore a  custom  for  all  the  poor  householders  to  take  estovers 
from  the  waste  of  another  cannot  be  established  {c) ;  but 
copyholders  are  an  exception  to  this  rule,  see  infra  §  296. 

296.  As  a  rule,  the  occupant  of  a  house  shall  have  es-  Who  may  en- 
tovers,  provided  he  can  shew  a  prescriptive  claim  or  a  grant  ^^  ^ ' 

(r)  4  Co.  86.  (a)  Dewelaa   y.    Kendal,   Ydv. 

(«)  Hob.  40 ;  Godb.  97  ;  Sty.  446.  187 ;  S.  C,  Cro.  Jac.  256 ;  1  Babt. 

(/)  4  Leon.  241 ;   2  Ld.   Raym.  93 ;  1  Brownl.  219. 

1400.  (b)  GHnuteadY.Marhwe,  4  T.  R. 

(jr)  See  ante,  §  277 ;  aUo  Seihy  717;  see  also  Gatettoard^s  ease,  6  Co. 

▼.  RMneon,  sup.  59  ;  Bean  y.  Bloom,  3  M^iU.  456 ; 

(y)  See  ante,  §  269.  S.  C,  2  Bl.  926. 

(z)  11  H.  6.  11,  B. ;  7  E.  4.  27;;  (c)  Selby  ▼.  RoHnson,  sup. 
10  B.  4.  3. 

t2 
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»Nco»poMAL  entitling  him  thereto  (d),  for  there  are  many  houses  which 
have  not  such  commonable  right  {d) ;  so,  copyholders  may 
have  such  a  right,  if  a  custom  to  that  effect  has  existed  in 
the  manor  {e). 

So,  the  eldest  coparcener  shall  as  a  rule  have  estoyers, 
and  the  other  a  contribution  in  lieu  thereof:  but  if  there  be 
no  other  parcel  of  the  inheritance,  they  shall,  if  certain,  be 
divided;  if  uncertain,  they  shall  be  enjoyed  alternately  (/). 
But  inhabitants  as  such  cannot  prescribe ;  they  can  sub- 
stantiate such  a  right  only  by  others,  as  a  mayor  and  bur- 
gesses pleading  it  for  themselyes  and  the  inhabitants  of 
such  a  place  (y). 


HERBDITA' 
MBNT8. 

Copyholder. 


Coparceners. 


Not  inhabi- 
tanto. 


What  may  be 
taken. 

Underwood. 


Great  wood. 


297.  The  conmioner,  in  this  case,  is  as  a  rule  entitled  to 
take  only  underwood,  and  loppings,  &c.,  but  there  may  be 
prescriptions  more  enlarged,  as  to  cut  willows  for  the  repair 
of  the  house  {h) ;  and  in  the  case  of  fire-bote,  grants  have 
been  construed  to  give  liberty  to  take  great  wood,  such  as 
oaks,  &c,  where  small  wood  is  not  to  be  had  (i) ;  but  the 
grantee  can  only  take  the  wood  he  cuts  himself,  not  that 
which  is  already  cut  (k) ;  if  therefore  the  grantor  cut  down 
all  the  wood,  the  only  remedy  for  the  grantee  is  an  action 
on  the  case  (A).  The  taking  must  in  all  cases  be  reason- 
able (/> 


Time  of  taking 
eitoven, 

according  to 
usage. 


298.  The  time  of  taking  estovers  may  be  varied  accord- 
ing to  the  usages  of  different  manors,  tiius  there  may  be  a 
prescription  for  taking  estovers  between  the  feasts  of  St. 


(d)  Vangh.  190. 

(e)  Stebbmg  y.  GotntU,  Moor. 
546,  pi.  727 ;  S.  C,  Cro.  El.  629 ;  S. 
C,  ^fum.,  1  Leon.  272;  Swayne's 
COM,  8  Co.  63  ;  Olaseoek  y.  Peei, 
12  Mod.  380;  see  also  Hotkitu  y. 
Robins,  2  Saund.  320  ;  S.  C,  1  Vent. 
123,  163. 

(/)  1  Inst.  164,  165. 

(^)  15  E.  4.  29;  White  y.  CfoU- 


wum,  3  Keb.  247 ;  S.  C,  I  Freesi. 
134 ;  see  also  R,  y.  Warkworth  (/«- 
hob.)  1  M.  &  S.  474. 

(A)  FUhery.  Wren,  3  Mod.  250. 

(0  Anon.,  3  Leon.  16 ;  Rm99€11  4* 
Broker'sean,  Id.  218. 

{k)  Stile  y.  Butte,  Moor.  411 ; 
pi.  516  ;  S.  C,  Cro.  £1.  820. 

(0  Bract.  231 ;  Flet.  266. 
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Michael  and  Christmas  {m)^  or  throiighout  the  year  except  inco»po»bal 
in  farming  time(n);   80>  the  usage  may  be  that  estoyers       mints. 
may  not  be  had  without  the  view  of  the  bailiff  (o),  if  taiken 
Otherwise  the  party  is  liable  to  an  action  of  trespass  (o). 

299.  It  is  an  invariable  rule  that  estovers  must  be  spent  How  ued. 
upon  the  premises  which  give  the  right  to  take  them  (p) ;  To  be  spent  la 
and  if  to  be  used  for  repairs,  they  cannot  be  appropriated  to  h^^° 
to  any  other  purpose  {q) ;  and  this  privil^e,  being  once  at- 
tached to  a  house,  cannot  afterwards  be  severed  from  it, 
therefore,  if  the  owner  of  the  house  grant  the  estovers  to 
another  reserving  the  house  to  himself^   or  the  house  to 
another  reserving  the  estovers  to  himself,  the  estovers  shall  ^''^  ^ 
not  thereby  be  severed  from  the  house,  because  they  must 
be  spent  thereon  (r).     On  the  same  principle,  if  a  man  be 
seised  of  a  house  in  right  of  his  wife,  and  anothex  grants  to 
the  husband  and  wife  sufficient  estovers  to  be  burnt  in  that 
house,  the  estovers  are  appurtenant  thereto,  and  shall  de- 
scend to  the  issue  of  the  husband  and  wife  («) ;  and  so,  if 
one  has  a  house  on  the  part  of  his  mother,  and  competent 
house-bote  be  granted  to  him,  to  be  burnt  in  the  same 
house,  this  is  appurtenant  to  the  house,  and  although  it  be 
a  new  purchase,  yet  it  shall  go  with  the  house  to  the  heir  of 
the  part  of  the  mother  {t) ;  and  whoever  after  acquires  the 
house,  shall  have  such  common  of  estrovers  {u). 

For  the  same  reason  that  the  estovers  cannot  be  used  for  Nor  sold. 
any  other  than  the  purpose  for  which  they  were  granted, 
they  can  in  no  case  be  sold  (x) ;  so,  the  estovers  can  be  used  Nor  used  for 

.  .  ^^1  other  pur- 

only  for  the  repair  of  the  house,  in  respect  of  which  they  pose. 

were  granted  (y),  or  for  rebuilding  it  if  destroyed  (y),  but 


(m)  Britt.  153  ;  10  E.  4.  2,  B.  Clayt.  47. 

(fi)  Bu$9eU  9f   Broker* $   eaae,  2  (r)  Flowd.  381. 

Leon.  209 ;  S.  C,  3  Leon.  218.  {$)  8  Co.  54. 

(o)  5  E.  3.  64  ;  8  E.  3.  54  ;  5  Co.  (/)  lb.,  citing  38  E.  3.  10. 

25.  (»)  Plowd.  381. 

ip)  7  E.  4.  27 ;  10  E.  4.  8.  (*)  17  E.  3.  7. 

(g)  Earl    qf    Pembroke's    ewe,  (jf)  Earl  qf  Pembroke's  case,  $up. 
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iNcoRPomsAL   no  new  house,  nor  any  additions  to  the  old  one,  shall  be 
^  MBNTs^'     erected  with  the  estovers  (ar). 


Common  of  estovers  being  to  be  used  in  a  house  cannot 
be  common  in  gross  (a). 


i  300.  What  it  19. 

Appendant,  Sfc. 
Extent  of  th€  Bight, 
How  thi»  Common  mojf   be 
claimed. 


III.  Cmmtton  ot  Curibats. 

§  301.  Pereoue  entitled  to  e^foy  this 
Right,  or  otherwiee. 
Not  mere  OeeupmiU. 
302.  Not  reetrieted  oi  to  the  Place 
where  to  be  taken. 


303.  Mtut  be  tteedfor  the  proper  Pwrpoee. 


Extent  of  the 
right. 


What  it  u.  §  300.  Common  of  turbary  is  the  right  to  dig  turf  upon 

another's  land  or  upon  the  lord's  waste.    This^  like  the  other 
rights,  may  be  either  appendant  or  appurtenant  {b) ;  so,  also. 

Appendant,  &c.  it  may  be  in  gross  (c);  but  it  cannot  be  appendant  to  land, 
because  turves  are  to  be  spent  in  the  house  ((f).  And  if  it 
be  appurtenant  to  a  house,  it  will  pass  in  a  grant  of  the 
house  (e). 

This  liberty  is  more  ample  than  common  of  pasture, 
which  is  only  a  right  of  feeding  on  the  herbage  and  vesture 
of  the  soil,  as  it  renews  annually,  but  this  is  a  right  of  carry- 
ing away  the  soil  itself.  To  this  is  nearly  allied  another 
common ;  namely,  the  liberty  of  digging  for  coals,  stones, 
and  minerals  (/).  The  manner  of  claiming  this  right,  the 
persons  entitled  to  enjoy  it  and  the  manner  in  which  it  may 
be  enjoyed,  are  the  subjects  which  enter  into  the  consider- 
ation of  this  common. 

It  must  be  claimed  by  grant  or  prescription  in  all  cases, 
except  where  it  is  claimed  by  a  copyholder,  who  should 
allege  a  custom  (^). 


How  this  oom< 
mon  may  be 
claimed. 


(j)  10E.4.3;4Co.87;2Leon. 
44  ;  1  Ventr.  237 ;  I  Sid.  167. 

(a)  5  H.  7.  7,  B. 

{b)  5  Am.  pi.  9;  7  E.  3.43;  I 
Sid.  354. 

(c)  1M.&S.374. 


(<2)  Tyrringham'e  eaee,  4  Co.  38. 
(e)  Bro.  Com.  pi.  36. 
(/)  1  Inat.  122.  a. ;  1  M.  ft  S. 
474. 
(jg)  1  Taunt.  447. 
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301 .  In  respect  to  the  parties  entitled,  or  otherwise,  to  this   iwcorporbal 
Tight,  there  is  no  distinction  between  this  and  other  rights        mknts. 
of  common ;  it  has  been  held  that  a  mere  occupant  cannot  Persons  enti. 
have  a  right  to  cany  away  the  soil  of  the  lord,  and,  oonse-  this  right  or 
quendy,  that  the  custom  was  bad  which  was  laid  to  exist  in  <>^*'«"^"*- 
such  a  person  (A). 

So,  likewise,  a  mere  inhabitant  as  such  cannot  have  this  Not  mere  oe- 
light ;  but  it  seems  that  a  mayor  and  burgesses  may  pre-  ^^^  ' 
scribe  to  have  it  for  themselves  and  the  inhabitants  of  such 
a  place  (t).     So,  a  freeman  may  plead  a  custom  to  take 
turves  or  dig  for  slates  or  limestones  for  his  own  use  (A). 

Copyholders  may  also  claim  this  conunon  by  custom,  but 
the  custom  must  be  certain  and  definite,  or  the  daim  can- 
not be  established  (2). 

302.  This  rilght  may  be  limited,  as  the  other  rights  of  Not  restricted 
conmion  before  mentioned;  but  where  a  replication, stating  where^taken. 
a  right  of  turbary,  was  objected  to,  because  the  plaintiff  did 

not  entitle  himself  to  take  turves  in  a  certain  inclosed 
part  of  the  common,  and  common  of  turbary  did  not  ex- 
tend throughout  the  whole  waste  as  common  of  pasture 
does,  held,  'Hhat  a  man  may  have  common  of  turbary 
throughout  the  whole  common,  as  well  as  common  of 
pasture,  though  he  cannot  ei\joy  his  right  of  common  of 
turbary  in  those  parts  of  the  common  where  there  are  no 
turves,  any  more  than  he  can  enjoy  his  common  of  pasture 
in  those  parts  of  the  common  where  there  is  no  grass." — 
Fer  Wifles,  C.  J.  (m). 

303.  Common  of  turbary,  like  common  of  estovers,  must  Must  be  used 
be  used  for  no  other  than  the  purpose  for  which  it  was  pupose. 
intended,  namely,  to  be  spent  on  the  premises.     A  liberty 
therefore  to  dig  turf  does  not  extend  to  a  right  to  dig  for 

(A)  2  Atk.  189.  M.  &  S.  474. 

(t)  WMte  Y.  Coleman,  1  Freem.  (/)  Wilson  ▼.  Waie»,  7  East,  121. 

184.  (m)  FawcettT.  Strickland,  Wii\cB, 

(k)  R,  ▼.  Warkworth  (/nAa6.).  1  71. 
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iNcoBPORSAL   salc  (») ;  for  it  muat  be  expended  on  the  premises  in  respect 
°^sNT8.^'     of  which  it  is  claimed ;  and  a  plea  which  claimed  common 


of  turbary  as  appertaining  to  an  andent  messuage,  but 
omitted  to  state  that  the  turves  were  to  be  burnt  in  the 
house,  was  held  bad,  {o) ;  so,  a  custom  for  all  the  customary 
tenants  of  a  manor,  haying  gardens,  to  dig  turves  for  the 
improvement  of  their  gardens  has  been  held  bad,  because  it 
was  indefinite  and  uncertain  {p). 


IV.  Contmmi  of  9wc8rs. 


What  it  is. 


Appendant, 


In  gross. 


§  304.  JThat  it  is. 
Ingron. 


%  304.  Not  otherwise  duHngmhed 
from  other  Comnume. 


§  304.  Common  of  piscary  is  the  liberty  to  fish  in  another 
man's  fish-pond,  pool,  or  river.  This  is  distinguished  from 
a  common,  free  and  several  fishery,  see  antey  §  108. 

This  common,  like  the  others,  may  be  appendant,  appur- 
tenant, or  in  gross.  In  an  early  case,  where  a  defendant 
justified  as  having  a  common  of  fishing  in  the  place  where 
&C.  appendant  to  a  certidn  house,  his  plea  was  held  good  (jr); 
but  such  a  right  can  be  claimed  only  in  private  rivers  or 
waters ;  for  there  can  be  no  prescription  for  a  conmion  of 
fishery  in  the  sea  as  appurtenant  to  certain  messuages,  for  a 
right  to  fish  in  the  sea  is  conmion  to  all  the  queen's  sub- 
jects (r). 

So,  there  may  be  a  common  of  fishery  in  gross;  for  a 
fishery  may  either  be  granted  exclusively  to  one,  in  which 
case  it  seems  to  be  properly  a  several  fishery,  (see  antey 
§  108),  or  it  may  be  granted  to  one  in  common  with  others; 


(n)  Valentine  y.  Penny ^  Noy,  145; 
see  also  4  Co.  37. 

(o)  Hayword  v.  CunMngton,  1 
Sid.  354  ;  S.  C,  1  Ley.  231 ;  2  Keb. 
290. 


(p)  Wilaon  ▼.  WUlee,  en^. 
{q)  4  E.  4.  29. 

(r)    Ward   v.    Creewett,    Willet, 
265. 
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HBRVDITA- 
1IBNT8. 


and  if  it  be  attached  to  the  person  in  contradistinction  to   ikoo&porbal 
appendancy  or  appurtenancy^  it  is  properly  a  common  in; 
groflSy  and  so  it  was  held  to  be  in  an  early  case  («);  and  so. 
it  was  sud  that  the  royal  fishery  of  the  Banne  was  not  aj 
purtenant,  but  a  fishery  in  gross  (t). 

As  to  who  may  have  this  common,  and  in  what  manner  Not  otberwiM 
it  may  be  taken,  this  common  has  nothing  to  distinguish  it  frooTS^ 
fiom  the  other  conmions  already  mentioned,  except  so  far 
as  fisheries  are  under  legislative  restrictions. 


v.  Cornnon  in  a  ^orat. 


§  305.  n^fbUtitm, 

Bamng  qf  commonable  JUghtM, 
ExHngMiikmeni  qf  iki  Riff  hi. 
306.  WAai  may  be  taken. 


$306.  Timeqfiaiing. 
Fence  Month, 
For  what  Cattle. 
Dr^fteqftheFttreet. 


§  305.  Common  in  a  forest  is  the  taking  of  accustomed  Definition, 
herbage  and  other  things  from  the  soil  of  another  within 
the  forest  (tf).  This,  like  other  commonable  rights,  is  either 
appendant,  appurtenant,  or  in  gross  (v).  This  right  was 
reserved  by  an  express  clause  in  tiie  Charter  of  the  Forest, 
to  all  persons  who  should  be  in  the  enjoyment  of  common 
in  lands  or  woods,  that  might  thereafter  be  afforested.  See 
Dig.  P.  I.  tit  Forests. 

Common  appendant  and  appurtenant  can  be  claimed  only  Saving  of  com- 
in  respect  of  land  within  a  forest;  therefore,  where  a  pre- 
scription was  made  for  common  in  a  forest,  and  it  appeared 
that  the  place  had  been  disafforested,  but  the  spedal  verdict 
did  not  find  that  it  had  been  made  forest  again,  on  that 
ground  judgment  was  given  against  the  claimant  {x) ;  and  ^**"'J^ 
this  is  in  accordance  with  tiie  33  K  1,  stat.  5,  Ordmatio  right. 

(t)  4  Ed.  4.  29.  (*)  Woolridge  v.  Doney,  Hard. 

(0  DaTiB,  57.  87;   S.  C,  W.  Jo.  292  j  see  alao 

(»)  Manw.  95.  Trigg  v.  Tamer,  2  Show.  10. 
(v)  Id.  97. 
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HKBVDITA- 
MBNTS. 


uroomFOBBAi.  Fore$UB^  which  proTides  that  In  gmliens  and  dtflafibreBted 
groundBy  peroons  shall  not  have  oommon,  bat  that  audi  may 
be  received  again  into  the  forest,  if  they  will  bear  the  bur- 
then thereof.  Under  the  22  E.  4,  c.  7 ;  35  H.  A  c  17,  & 
8 ;  and  13  EL  c.  25,  s.  18,  for  inclosing  woods  in  forests, 
(see  Dig.  P.  i.  tit.  Forests),  it  has  been  held  that  the  oom- 
moner  is  not  necessarily  excluded  from  his  oonmion  by  rea- 
Bon  of  such  indosore  (y ). 


What 
taken. 


be 


306.  Beffldes  herbage  and  estovers  generally,  which  are 
the  proper  subjects  of  commonable  rights  in  a  forest,  there 
is  one  kind  of  estovers  called  pannage,  consisting  of  acorns, 
beech  mast,  and  the  like,  which  may  be  more  especially 
claimed  there,  and  that  too  notwithstanding  they  are  the 
food  of  swine,  and  that  regularly  swine  have  no  place  to 
common  in  a  forest  (z). 
Tliiie  of  taking.  The  time  of  taking  common  in  the  forest  is  r^ulated  not 
only  by  the  forest  laws,  but  by  several  Acts  of  Parliament, 
as  the  20  C.  2,  c.  3,  for  the  preservation  of  timber  in  the 
Forest  of  Dean,  and  the  9  &  10  W.  3,  c.  36,  for  the  preser- 
vation of  timber  in  the  New  Forest.  The  rights  of  the 
commoners  are  restricted  by  the  crown  bdng  enabled  to  in- 
close concdderable  parts  of  it,  and  it  has  been  held  under 
this  latter  statute  that  the  right  of  common  in  the  inclosed 
parts  is  restnuned  absolutely,  during  the  period  of  indosure, 
but  continued  in  the  unindosed  parts  under  certain  restric- 
tions (a). 

By  Manwood  it  is  said  that  commonable  cattle  only,  ac- 
cording to  the  forest,  can  be  put  on  the  conunon  during  the 
fence  month  (6) ;  but  a  prescription  to  have  common  for 
cattle  in  the  forest  at  all  times  of  the  year,  without  except- 
ing the  fence  month,  has  been  held  good  (c).      ^ 


Fence  month. 


(y)  Barrington*9  ease,  8  Co.  136 ; 
8.  C,  Godb.  167. 

{z)  fiat8ee3Bultt.213;  Brid|^. 
26 ;  and  see  iirfra. 

{a)  Biddleeombe  ▼.  Kerwell,  2 
Barr.  1118. 


(b)  Manw.  92 ;  see  W.  Jo.  283. 

(c)  Triffff  ▼.  J\tmerf  2  Show.  9 ; 
S.  C,  PoUezf.  443;  S.  C,  3  Ler. 
98 ;  S.  C,  3  Keb.  746 ;  8.  P.,  Bm- 
irooie  ▼.  Carter,  3  Lev.  127 ;  S.  C.> 
1  Latw.  81. 
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Beguiaxij,  all  beasts  may  be  put  to  common  in  a  forest,   iNcompomBAL 
except  goats,  sheep,  swme,  and  geese,  tor  which  last  it  has       mkntb. 
been  said  that  there  cannot  be  a  prescription  (d),  and  so  as  For  what  cat. 
to  sheep  ai|d  swine  (e). 

Bj  the  32  H.  8,  c.  13,  s.  2,  stone  horses  above  the  age  of 
two  years,  and  not  of  the  height  of  fifteen  hands,  are  not  to 
be  put  to  feed  on  any  forest,  chase,  or  common,  &c. 

By  s.  2  of  the  same  statute,  the  time  and  manner  of 
making  drifts  of  the  forest  are  regulated. 

These  drifts  are  said  to  be  when  all  the  cattle,  as  weD  of  iMfts  of  tbe 
commoners  as  of  strangers,  are  driven  by  the  officers  of  the 
forest  to  some  certain  indosed  place,  and  the  object  of  them 
is  to  see  whether  the  commoners  common  with  such  cattle 
as  they  ought;  also,  that  they  do  not  surcharge  the  forest; 
and  also,  that  there  be  no  cattle  of  any  stranger  commoning 
there  (/> 


II.  Intflyents  to  a  SClfslftt  of  (ZDommon. 


§  307.  Semn, 

Sow  ttC^UlT9d» 

308.  /t  nUffeei  to  Dower, 

Common  oam  nombre,  wken. 
Common  in  grooOf  when, 
Sutjeei  to  Curtmy. 


f  809.  GrmUdble  by  Coyy. 

310.  Hateability. 

311.  Sulffeet  to  Tithe. 

312.  Sujhient  to  five   a  Settle- 

ment, 

313.  How  euljeet  to  DUtreee, 


§  807.  The  principal  incidents  to  a  right  of  common  are 
what  relates  to  the  seisin  or  possession  of  a  common,  the 
estates  to  be  had  in  a  common,  the  liability  to  rates  and 
tithes,  and  the  law  of  settlement  and  distress. 

As  to  the  seisin  necessary  to  entitle  a  commoner  to  the  Seiiin. 
remedies  against  disseisin,  (see  potty  §  352),  it  appears,  a  tor- 
tious use  of  a  common,  or  a  user  of  a  common  by  a  tenant 


(iQ  Manw.  100;  bat  see  con/ra, 
Wehb*e  Nmbeae  Corpm,  3  Bolst. 
213. 


(e)  lb. ;  alio  4  Inst.  298 ;  W.  Jo. 
293 ;  2  Show.  10  ;  Hard.  87. 
(/)  4  Inst.  302. 
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iNco&po&BAL  at  will,  18  not  suffident  (a) ;  but  it  is  said  that  the  nser  by 
MBNT8.  tenant  at  will  would  (before  the  3  &  4  W.  4,  c.  27,  &  36^ 
abolifihing  the  remedy  by  asaize),  have  given  such  a  seisin 
to  him  in  the  reversion  that  he  might  have  had  an  assize,  if 
he  or  his  tenants  had  been  ousted  or  disturbed  (A). 
How  aoqniied.  A  user  of  borrowed  cattle  will  it  seems  enable  a  com- 
moner to  acquire  a  seisin,  if  he  have  not  sufficient  cattle  of 
his  own,  and  borrows  for  the  purpose  of  manuring  the 
land  (t) ;  but  it  is  not  settled  whether  putting  in  cattle  for 
the  mere  purpose  of  gaining  a  seisin  be  good  (i). 

No  certain  number  of  beasts  is  necessary  to  give  seisin^ 
for  user  of  a  common  sans  nambre  will  have  this  effect  (k). 

As  to  the  persons  through  whom  seisin  may  be  acquired, 
the  seisin  of  the  tenant  for  life  or  years  is  sufficient  for  him 
in  reversion  (/),  but  the  seisin  of  the  ancestor  is  not  sufficient 
for  the  heir  (m);  so,  if  a  copyholder  enter  as  a  commoner, 
his  entry  will  be  taken  to  be  in  right  of  the  lord,  though 
not  by  his  command,  and  he  have  not  even  notice  of  it  (n). 

If  a  man  be  disseised  of  his  land,  to  which  common  is  ap- 
pendant, he  loses  his  right  to  the  common  until  he  recovers 
seisin  {o). 


Is  subject  to 
dower. 


Common  toM 
namdre,  when. 


308.  Common  appendant  or  appurtenant  is  subject  to 
dower,  because  it  is  certain  in  its  nature,  and  if  it  be  such  a 
common  as  will  go  to  the  land  whereof  a  woman  is  dowable 
of^  it  shall  be  intended  after  verdict  to  be  the  one  or  the 
other  (p) ;  but  of  a  common  sans  nombre  a  woman  is  not 
dowable,  and  where  it  is  without  stint  it  has  been  deter- 
mined that  it  goes  to  the  heir,  for  it  is  not  divisible,  since  if 
both  the  heir  and  the  widow  were  allowed  to  exercise  the 


(fi)  45  E.  3.  25,  Cited  Bro.  Com. 
pi.  5 ;  Bro.  Seisin,  pi.  5 ;  22  Ass. 
pi.  84,  cited  Bro.  Com.  pi.  36,  40 ; 
14  H.  6.  6,  dted  Fitzh.  Ab.  pi.  228. 

(*)  P.  N.  B.  180,  (I.). 

(0  45  E.  3.  25,  &c.,  tup. ;  Kitch. 
123. 

(*)  11  H.  6.  23. 


(/)  45  E.  3.  25,  st^. 

(m)  lb. ;  see  also  I  RoU.  Abr.  404. 

(n)  Anon.,  Sty.  Puch.  1653. 

(o)  1  Inst.  122.  b.,  dUng  19  H. 
6.33. 

(p)  Prueti  ▼.  Drake,  Cro.  Ctr. 
300;  F.N.  B.  148,  C. 
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riirhty  there  would  be  a  double  stockinfi^  of  the  waste,  which  is    inoorporbal 
not  reasonable  (q) ;  but  in  favour  of  the  dowress  the  Courts        mrnts. 
will  afler  yerdict  intend  the  common  to  be  appendant  or 
appurtenant,  rather  than  common  mns  nombre  (r). 

So,  although  a  woman  will  be  dowable  of  a  common  in  Common  in 
gross,  if  it  be  certain,  yet  in  order  that  it  may  be  ascertained  *^'^*^'  ^  ' 
the  demandant  ought  to  shew  for  what  cattle  she  makes 
her  claim;  therefore,  where  a  widow  demanded  the  then 
part  of  a  foldcourse,  without  saying  in  certain  to  what 
description  of  beasts  she  held  herself  entitled,  her  claim 
was  disallowed  for  want  of  greater  certainty  (s). 

For  this  reason  it  is,  that  a  tenement  being  an  imcertain 
thing  dower  wUl  not  lie  for  it(^). 

309.  There  may  be  curtesy  of  all  commons  not  except-  Subject  to  cor' 
ing  common  sans  nombre;  for  the  husband  having  the  whole  ^^' 
inheritance,  there  is  no  occasion  for  it  to  be  divided  as  in 

the  case  of  dower  (w). 

A  right  of  common,  like  other  incorporeal  heredita-  Gnntableby 
ments,  is  grantable  by  copy  of  court  roll,  being  parcel  of  a  *^^* 
manor,  and  this  it  seems  applies  no  less  to  common  in  gross 
than  to  common  appendant  (or). 

310.  Bight  of  common  being  an  incorporeal  heredita-  KBteabiiity. 
ment,  is  not  liable  to  be  rated  to  the  relief  of  the  poor; 
therefore,  where  the  burgesses  of  Nottingham  and  the  oc- 
cupiers of  ancient  messuages  there,  had,  as  such,  for  a  cer- 
tain portion  of  the  year,  a  right  to  turn  cattle  into  certain 

fields,  and  to  exclude  during  that  period  the  owner  of  the 
soil,  this  was  held  to  be  a  mere  right  of  common  and  not 
rateable  to  the  relief  of  the  poor  (y),  that  not  being  an  ex- 

(q)  1  Inst.  30.  b.,  32.  a.;  Perk.  («)  Af«#^aoeT.  Gerw,  Wille8,324, 

8.  341 ;  1  Roll.  Abr.  675.  oTemiling  Sandi  v.  Drury^  Cro.  El. 

(r)  PrMHt  v.  DrakM,  iup,;    see  814;  S.  C.,citedHargr.Co.Litt.  58, 

•Im>  S.  C,  W.  Jo.  315.  b.    See  also  Co.  Cop.  §.  17 ;  Com. 

(t)  Anon,,  Godb.  21,  pi.  27.  Dig.  tit.  Copt  (C.  1) ;  6  Vin.  Abr. 

(0  Anon.^  Stra.  625,  recognising  Cop.  (£).,  pi.  1. 

Pruett  ▼.  Drakt,  tup.    •  (y)  H.  7.  Churchill,  4  B.  &  C. 

(«)  4Iiist.30.b.  750. 
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mCOBPORBAL 

HBRBDITA* 

MBNT8. 


cIuBive  occupation  so  as  to  bring  it  within  the  43  EL  (z); 
for  although  a  right  of  common  in  gross  is  a  tenement  (a), 
yet  to  make  it  rateable  it  must  be  coupled  with  an  exclu- 
sive enjoyment  of  the  land  for  the  time ;  therefore,  where  a 
corporation  was  seised  in  fee  of  waste  lands,  and  meted 
them  out  to  the  resident  burgesses  according  to  a  certain 
stint,  regulated  by  a  leet  jury,  held,  that  the  burgesses, 
who  were  tenants  in  common,  were  liable  to  be  rated  as 
occupiers  of  the  land  {b) ;  so,  where  trustees  let  out  after- 
math to  different  persons,  they  were  held  rateable  for  such 
occupation  (c).  See  further  Dig.  P.  m.  tit.  Poor  (Kate). 

In  Jones  v.  Maunsell  (cQ,  it  was  much  discussed  but  not 
settled  whether  the  herbage  and  pannage  of  a  forest  in  the 
hands  of  a  subject  be  rateable  under  the  43  EL ;  but  in 
Lard  Bute  v.  Grindal{e)y  it  was  held  that  the  ranger  of  a 
royal  park  is  not  rateable  for  the  herbage  and  pannage  when 
it  yields  no  profit. 


Sobject  to 
tithe. 


311.  Where  common  is  appendant  or  appurtenant  it  is 
considered  as  part  of  the  land,  and,  therefore,  is  exempt 
from  tithe,  because  it  is  paid  in  regard  of  the  land  to  which 
it  appertains  (/) ;  but  it  is  otherwise  with  a  conmion  in 
gross,  for  that  is  annexed  to  th6  person,  and  not  to  land, 
therefore  the  party  entitled  to  such  common  must  pay  an 
agistment  tithe  in  respect  thereof  (^}. 

Regularly,  common  of  estovers,  turbary,  and  piscary, 
are  not  liable  to  tithes,  but  they  may  be  so  by  special 
custom  (A). 


Safficieat  to 


312.  Before  the  59  G.  3,  c.  50^  (see  Dig.  P.  in.  tit  Poor 


{£)  JR.  ▼.  WaUon,  5  East,  481 ;  8. 
C,  2  Smith,  45. 

(a)  R.  T.  Dertlngham  {Inhah.)^ 
7.  T.  R.  671. 

(6)  R,  y.  WatiOMt  iup,  recognising 
R.  ▼.  Aberavon  (Inhab,),  5  East, 
453. 

(c)  R,  V.  Tewketbttry  {Bwgenet^ 


4-e.),  13  East,  155.     • 

(d)  1  DoQgl.  302. 

(0  1  T.  R.  338. 

(/)  Ellu  ▼.  Fermor,  GwilL  1022. 

ig)  Gwin.  1027 ;  Toller  on  Tithes, 
p.  89  ;  BatfiM  ▼.  Rawiing,  GwilL 
1030,  n. 

(k)  Toller  on  Tithes,  p.  89  et  9tq. 
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(Sbttlbuent)),  a  settlement  might  have  been  gained  hj    incowpombal 
the  renting  of  a  common  in  gross  of  the  value  of  J610  or        msntb.  " 
upwards,  for  a  right  of  common  was  held  to  be  a  tenement  give  a  settle- 
within  the  13  &  14  C.  2  (t) ;  and  the  hiring  of  common  of  ^^  ' 
piscary,  or  of  any  other  kinds  of  common,  has  also  been  held 
sufficient  to  give  a  settlement  {k) ;   but  where  a  pauper 
fireeman  was  entitled  to  a  stinted  common  of  pasture,  and 
also  a  right  to  cut  peat  for  his  own  use,  and  get  limestones, 
&C.  on  a  moor,  yet  had  never  exercised  the  first  of  these 
rights,  or  ever  had  any  cattle  with  which  to  exercise  the 
right,  it  was  held  that  he  had  not  such  an  estate  as  would 
make  him  irremovable  under  the  13  &  14  C.  2  (Q. 

313*  At  oommon  law  it  seems  there  could  be  no  distress  How  tnbject  to 
of  cattle  on  a  common,  but  the  11  G.  2,  c  19,  s.  8,  authorises  ^^^ 
a  landlord  or  other  person  on  his  behalf  to  seize,  as  a  distress 
for  arrears  of  rent,  any  cattle  or  stock  of  their  tenants  feed- 
ing or  depasturing  upon  any  common  appendant  or  appurte* 
nant,  or  in  any  way  belonging  to  all  or  any  part  of  the 
premises  demised  or  holden. 


III.  Intmsts  of  tjfte  Horto  anto  ^t  CTommoner. 


$  314.  Iniereht  qf  ike  Lord  in  iht 
Soil. 

315.  Power  to  grant  Pari  qf  Com- 

moil* 

316.  Lord^i  Bight  of  Oommon. 
Agiitment   qf  a    8tranger*9 

Cattle. 

317.  Bight  to  dietrain  Cattle  Da- 

mage Faieant, 

318.  Bight  to  keep  Coniee,  ifc. 


§  318.  Bight  to  dig  and  work  Minee, 

319.  Bighi  to  approve. 

320.  Who  mag  tyjfprove. 
Extent  qf  the  Bight. 

321.  Suijecte  qf  Approvement. 
Sufficiency  muet  be  mt  for 

CvlNfMOIMf*. 

322.  Meamer  of  Approving, 
Building  on  the  Watte. 


(0  R.  ▼.  Derringham  {Inhah.),  7  (/)  B.  v.  Warkworth  {Inhab.),  1 

T.R.671.  M.&S.473. 


(k)  I  T.  R.  361. 
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XNCOmPOBBAL 

323.  7b  deptuimre  mUy. 

5  325. 

BXRSDITA- 

Commoner  etamot  meddUwiik 

the  Sou. 
324.  BemedUi  fir  ike  Commomer 

326. 

327. 

ogainMt  (he  Lord. 

In  cote  qf  Surcharging. 

328. 

In  eaee  qf  Ineloture. 

Cannot  dieirmn  fir  Damage 
feaeani. 

326.  "Bight  to  exclude  Lord,  when, 

327.  Commoner* 9  Bemediee  agamet 
Strangen, 

Commoner^e  Righte  not  to  he 
abridged. 


Interett  of  the 
lord  in  the  loil. 


1.  Interest  of  the  Lard. 

§  314.  The  lord  of  the  manor  has  the  sole  interest  In  the 
soil  of  the  common^  but  the  interest  of  the  lord  and  the 
commoner  in  the  herbage  are  considered  as  mutual  (m); 
a  prescription  or  custom,  therefore,  to  exclude  the  owner 
totally  from  ail  manner  of  profit  is  void,  as  unreasonable 
and  against  the  nature  of  common,  it  being  implied  in 
the  first  grant,  that  the  lord  should  have  his  reasonable 
profits  there  (it);  and  if  the  owner  of  ihe  soil  grants 
to  another  common  sans  nombre  there,  yet  the  grantee 
cannot  use  the  common  with  so  many  cattle  that  the 
grantor  shall  not  have  sufficient  conmion  for  his  own(0); 
but  one  may  prescribe  or  allege  a  custom  to  have  solam 
vesturam  terra,  from  such  a  day  to  such  a  day,  and  exclude 
the  owner  (p),  and  so  one  may  prescribe  to  have  separalem 
pasturam  ( q) ;  however,  notwithstanding  this  prescription, 
the  lord  is  not  excluded  from  other  profits,  as  mines,  trees, 
&c.  (r). 

But  if  a  tenancy  escheat  to  the  lord  his  common  shall 


(m)  2  Comm.  35. 

(»)  15  B.  2.  PreBt.  51 ;  12  H.  8. 
2;  1  iMt.  i22.«. 

(o)  12  H.  8. 2  i  2  RoU.  Abr.  396 ; 
S.  P.,  Roll.  Rep.  365. 

(jf)  1  Inst  122. 

(q)  lb. ;  but  see  Kenriei  ▼.  Par- 
giter.Yeh.  129;  S.  C,  Noy,  130; 
1  Brownl.  18;  Potter  ▼.  North,  I 


Sannd.  347;  S.  C,  1  her.  268;  North 
▼.  Cox,  1  Ler.  253 ;  S.  C,  Ytngfa. 
251 ;  2  Keb.  577 ;  Hoekine  v.  RoHnt, 

1  Ventr.  123 ;  2  Sannd.  320;  S.  C, 

2  Keb.  750 ;  S.  C,  Pollezf.  13 ;  S.  C, 
1  Mod.  74. 

(r)  Hoekine  t.  Rohine,  1  Ventr. 
164  ;  also  eup.,  Potter  ▼.  North,  1 
Ventr.  383. 
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not  increase  on  that  account,  for  common  is  appendant  to   incorporeal 
the  demesnes  and  not  to  the  services  {s).  ments.  * 

So,  the  lord  may  exercise  an  entire  dominion  over  the 
soil  subject  to  the  commoners'  rights  (/),  and  the  rights  of 
the  common  may  be  so  subservient  to  the  rights  of  the  lord 
ia  the  soil,  that  the  latter  may  dig  clay  pits  there,  or  em* 
power  others  so  to  do,  without  leaving  sufficient  herbage,  if 
it  can  be  proved  that  such  a  right  has  been  constantly 
exerdsed  by  the  lord  («). 

315.  So,  the  lord  by  prescription  may,  with  the  consent  Power  to  grant 
of  the  homage,,  grant  a  part  of  the  common  to  be  built  mon. 

upon  (o).  And  this  is  independent  of  the  Statute  of 
Merton  (to).  Sb^  it  may  be  a  valid  custom  for  the  lord,  with 
the  assent  of  the  homage,  to  grant  parcek  of  the  waste  to 
be  holden  by  copy  of  court  roll,  and  for  the  grantees  to  in- 
close the  same  and  to  hold  them  in  severalty  freed  from  all 
common  of  pasture  and  turbary  against  the  commoners,  and 
in  exclusion  of  their  rights  {x) ;  but  a  custom  for  the  lord 
to  grant  leases  without  restriction,  so  as  to  annihilate  the 
rights  of  the  commoner,  is  bad  in  law  (y). 

316.  Where  tiie  lord's  right  is  not  limited  by  prescrip-  Lord's  right  of 
tion  he  may  put  in  any  number  of  cattie  he  pleases,  so  that 

he  leave  sufficient  for  the  commoners,  and  he  may  even 
surcharge  any  surplus  there  may  be  of  common  beyond  what 
the  commoners  have  a  right  to  Iz) ;  but  he  cannot^  with-  Agistment  of 

.     .  .        1  1        y»  1       stranger's  cat- 

out  a  prescription,  agist  the  cattle  oi  a  stranger  upon  the  tie. 
common  {z) ;  although  he  may  by  deed  license  a  stranger 

(t)  18  E.  3.  43.  261 ;  Ld.  Ntfrtkwiek  t.  Simnway,  3 

(/)  Doe  T.  DatidwH,  2  M.  &  S.  B.  8t  P.  346.    See  slso  Lady  WetU~ 

175.  worth  ▼.  Clay,  Fin.  Rep.  263. 

(«)  Baie$9n  ▼.   Green,  5  T.  R.  («)  Badger  v.  Ford,  3  B.  &  C. 

411.  153. 

(0)  Foikard  v.  Hemmett,  5  T.  R.  (y)  P.  N.  B.  125. 

417,  B.  Iz)  30  E.  3.  27  ;  1  Roll.  Abr.  396. 

(w)  BouleotH.  Winmm,  2  Campb. 
VOL.  I.  U 
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iNcoRPORBAL   to  put  111  luB  Cattle,  leaving  BuflBcient  for  the  oommon- 
erg  (a). 

If  the  lord  alien  the  fee,  saying  his  power  of  feeding  as 
lord,  he  shall  have  common  {b) ;  but  it  is  otherwise  if  he 
aliens  without  any  saving,  yet  his  alienee  shall  have  com- 
mon (c);  and  if  he  grant  a  right  of  c<xumon  in  a  certain 
place,  he  cannot  even  erect  a  ridk  there  (d)» 


Right  to  dis- 
train cattle 
damage- 
feannt. 


317.  The  interest  of  the  lord  in  the  soil  is  such  as  to  en- 
title him  to  distrain,  as  for  damage  fecLsanty  the  cattle  of  any 
one  who  has  no  right  to  common  there,  even  though  he 
have  not  any  interest  in  the  herbage,  and  he  may  likewise 
have  an  action  for  every  other  trespass,  however  small;  while 
the  commoner  on  the  other  hand  can  maintain  none  but  &t 
such  trespasses  as  are  detrimental  to  his  interest  {e). 


Right  to  keqi 
oonies,  &c. 


To  work  mines, 
&e. 


318.  Tlie  lord  of  the  soil  may  put  in  the  common  conies  and 
other  beasts  of  warren  (/) ;  and  the  conunoner  may  not  kill  or 
chase  them  {g) ;  but  the  number  of  the  conies  must  be  rea- 
sonable (A);  and  the  lord  must  not  use  his  warren  to  the 
prejudice  of  the  commoner  (s). 

So,  the  lord  may  work  mines  or  dig  brick  earth  (/) ;  so, 
he  may  plant  trees  so  as  not  to  injure  the  common  {h) ;  and 
equity  will  not  give  the  tenant  relief,  it  being  held  that  the 


(a)  Smith  T.  Feverell,  2  Mod.  6 ; 
S.  C,  Freem.  190 ;  Birch  Y.fTfitoii, 
Id.  274 ;  WooU^n  r.  Salter,  3  Ler. 
104. 

(b)  18  B.  3. 43 ;  18  Ass.  56,  pi.  4 ; 
Br.  Comm.  pi.  22. 

(e)  Ih.;  1  RoU.  Ahr.  396. 

{d)  F»mer  t.  Orani,  Cro.  Jac 
271;  YelT.  201. 

(0  HoBkina  ▼.  Bobin§y  2  Sauid. 
328. 

(/)  22  H.  6.  59 ;  B^itewr.Lan^* 
dm,  Cro.  £1.  876  s  S.  C,  Ow.  114 ; 
Cmfy't  COM,  Godb.  122  ;  S.  C,  nom. 


Ould  v.  Conepe,  4  Leon.  7 ;  see  also 
Hwtefy,  Hafherfftn,  Cro.  Jae.  289; 
Hmu^rdi,  CtmirtU,  1  Lntw.  88; 
Cooper  Y.  MarehaU,  1  Burr.  259 ;  S. 
C,  2  Wils.  51. 

(s)  Hoddetdoh  r.  OreeU,  Telv. 
104 ;  Ok^y.  Qmege,  4  Leon.  7. 

(A)  Ooey.  Coiher,  1  Sid.  106. 

(0  Grieell  y.  Leighe,  W.  Jo.  12. 

0)  Coo  Y.  Cawihonh  1  Keb. 
890. 

{k)  Kirhy  y.  8adgro9€,  1  B.  &  P. 
13 ;  S.  C,  T.  R.  483 ;  3  Anstr.  892. 
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loard  is  entitled  to  the  Boil  of  the  waste  {1} ;  so^  the  lord  may    ikco&porbal 
n»kefi8h-pondB  on  the  common,  subject  to  the  same  reatrio-     "Llf^!"- 
tion  (m). 

So,  it  has  been  laid  down  as  a  role  on  this  p<nnt,  that 
where  tiiere  are  two  distinct  rights  dahned  by  different 
parties,  which  encroach  on  each  other  in  the  enjoyment  of 
them,  the  question  is  which  of  the  two  rights  is  subservient 
to  the  other«  It  may  be  either  the  lord's  right  which  is 
sabsenrient  to  the  commoners',  or  the  commoners'  which  is 
subservient  to  the  lord's.  In  general,  one  would  say,  that 
the  lord's  is  the  superior  right,  because  the  property  of  the 
soil  is  in  him;  but  if  the  custom,  established  by  evidence, 
shew,  that  it  is  subservient  to  the  commoners',  then  he  can- 
not use  the  common  beyond  that  extent  (it). 

319.  The  most  important  right  belonging  to  the  lord  in  Right  to  ap- 
his wastes  is  that  of  approvement,  a  right  given  to  the  lord  ^^"^ 

by  the  Statute  of  Merton,  (20  H.  3,  c  4),  and  extended  by 
other  statutes  (Westm.  2,  c  46;  3  &  4  E.  6,c.  3,  &c.;  see 
Dig.  P.  IL  tit.  CoBiMONs),  by  which  he  is  authorized  to 
inclose  and  convert  to  the  uses  of  husbandry  any  waste 
ground,  woods,  or  pastures  appendant  to  the  estates  of  his 
tenants,  or  on  which  ihey  have  common.  At  common  law,  it 
seems  that  the  lord  could  not  approve  against  his  tenants  (o), 
it  being  supposed  that  the  right  of  common  issued  out  of  the 
whole  waste(p);  but  on  this  point  there  appears  to  have  been 
some  divendty  of  opinion  (;). 

320.  Although  the  lord  of  the  manor  only  is  mentioned  Who  may  ap- 
in  these  statutes,  yet  it  has  been  extended  by  construction  ^ 

to  any  owner  of  the  soil  (r) ;  and  a  lord  who  is  in  by  wrong 

(0 T.  Palmer,  5  Vm.  Abr.  7.  (p)  lb. ;  andiee  2  Inat.  474. 

(m)  Ow.  114.  {q)  See    1    RoU.   Rep.    365 ;    1 

(ft)  Per  Bnller,  J.,    Batwm   r.  Tannt.  437 ;    3  Comm.   241 ;    and 

Orrnn,  5T.  B.416.  Dig.  P.  ii.  tit.  CoMMOir. 

(o)  2  Inst.  85.  (r)  Ohver  y.  Lane,  3  T.  R.  445. 

U2 
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iNcoRPORBAL  mav,  bj  force  of  the  Statute  of  Merton,  approve  against  the 

BERBDITA-  -  .   . 

1IBNT8.       tenants  and  commoners  («). 


What  may  be 
approved. 


Extent  of  the 
right. 


The  subjects  of  approvement  are  commons  appendant 
and  appurtenant,  for  the  words  of  the  statute  seem  to  be 
confined  to  such  portions  of  the  waste  as  are  attached  to  a 
tenement  (t),  and  a  conunon  by  vicinage  being  nearly  allied 
to  the  first  of  these,  is  approvable  within  the  statute  (u)^ 
but  not  a  common  in  gross  (v),  for  the  lord  cannot  approve 
against  his  own  grant  (tr).  So,  it  has  been  held  that  there 
can  be  no  approver  in  derogation  of  a  right  of  common  of 
turbary,  since  the  lord  cannot  approve  against  his  own 
grant,  and  common  of  turbary  necessarily  arises  by  a 
grant  (;r) ;  but  if  there  are  two  distinct  rights  in  the  same 
waste,  one  of  which  may  be  approved  against  and  the  other 
not,  the  approver  may  take  place  if  there  be  no  injury  to 
the  other  (y) ;  therefore,  where  there  was  common  of  turbary 
and  common  of  pasture  on  the  same  waste,  it  was  held, 
that  the  common  of  turbary  would  not  hinder  the  lord  fix>m 
inclosing  against  the  conunon  of  pasture ;  so,  where  a  right 
to  take  gravel  was  united  with  a  right  to  take  pasture  {z). 
See  further  as  to  the  construction  of  l;hese  acts,  Dig.  P.  xl 
tit  Commons,  and  the  notes  there.  So,  a  custom  autho- 
rizing the  owners  of  andent  messuages,  afler  dearing 
certain  moss  dales,  to  approve  and  hold  them  in  severalty 
has  been  sustained  (a);  so,  a  custom  for  tenants  in  a  manor  to 
inclose  does  not  abridge  the  common  law  right  of  the  lord 
to  indose  (b) ;  but  the  party  who  has  indosed,  is  not  en- 


(t)  Hamerton  t.  Ea$tofft  Clajt. 
38. 

(/)  2  Inrt.  86. 

(«)  Bro.  Asa.  446 ;  SmUkj.  How, 
4  Co.  38,  cited  1  Inat.  122.  a. ; 
Harding  v.  Brook9t  3  Keb.  24  ;  aee 
also  Dean  v.  Clayton,  7  Taunt.  489. 

(o)  2  Inat.  475. 

(iff)  34  Aaa.  pi.  11;  cited  Bro. 
Com.  pi.  26;  Farmer  v.  Hunt, 
Cro.  Jac.  271;   S.  C,  Yelv.  201; 


1  Brownl.  220. 

(x)  Grant  v.  Gunner,  1  Taunt. 
435. 

(y)  Faweett  t.  StridOand,  Willea, 
57 ;  S.  C,  Com.  57. 

(x)  Shaietpearr.  P^tpin,6T.R. 
741. 

(a)  darkmm  ▼.  Woodhouee,  5  T. 
R.  412,  n. 

(6)  Duberley  ▼.  Page,  2  T.  R. 
932,  n. 
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faded  to  oommon  in  respect  of  the  land  indoeed  (c\  because    incorporeal 

,  •.«!..  J   /j\  HEREDITA- 

he  cannot  piescnbe  lor  what  is  so  improved  (a).  mbnts. 


321.  But  the  lord  or  owner  of  the  soil  who  improves,  Sufficiency 
whether  at  common  law  or  under  the  statute,  must  leave  for  commoners. 
sufficient  for  the  other  commoners(e);  and  the  lord  must  not 

improve  the  whole  land,  even  although  he  leave  sufficient  in 
other  lands,  2  Co.  25 ;  but  see  3  E.  3,  cited  Bra  Com.  pi. 
62,  where  it  was  held,  that  where  a  lord  had  common  in 
three  vills,  he  might  approve  in  the  one  vill,  leaving  suf- 
ficient in  the  other  two.  The  insufficiency  of  common  left 
is  to  be  presumed  where  the  plea  states  that  the  inclosure,  no 
matter  hj  whom  made,  prevented  the  full  enjoyment  of  the 
common  (/) ;  so,  the  extent  of  the  right  to  approve  is  a 
question  for  the  jury,  for  the  right  to  approve  depends 
upon  die  question  of  sufficiency  having  been  left  at  the 
time  for  all  the  persons  having  right  of  common  (^),  and  if 
at  the  time  of  the  approvement  sufficiency  be  lefl,  it  is 
good,  and  the  approvement  shall  remain,  although  after- 
wards it  turn  out  to  be  insufficient  (A). 

Where  a  common  has  been  inddsed  for  the  space  of 
thirty  years,  it  shall  not  afterwards  be  thrown  down(t); 
and  if  it  be  suggested  that  an  inclosure  is  an  improvement 
under  the  Statute  of  Merton,  an  injunction  will  be  granted 
until  the  matter  is  determined  at  law  (A). 

322.  The  waste  ground,  set  apart  by  the  lord,  must  be  Manner  of  ap. 
divided  by  some  inclosure  or  fence,  for  if  the  tenant's  cattle 

stray  into  the  approved  part,  the  tenant  will  not  be  a  tres- 
passer (/) ;  but  gaps  will  not  prevent  a  parcel  thus  severed 


(e)  How  ▼.  Strode,  2  Wils.  269.  (^)  ArMi  t.  EIUm,   7  B.   &  C. 

(d)  2  Inst.  87 ;  4  Leon.  44.  346. 

(0  Dj.  316 ;    2  Inst  88  ;  Godb.  (A)  2  Inst.  87. 

117.  (•)  1  Vera.  32. 

(/)  Robert  ▼.  JV^nne,  7  D.  &  R.  (*)  2  Vera.  301. 

521,  reoopusing  2    Inst.  88;   and  (l)  2  Inst.  87. 
GreenJkaw  ▼.  ItUy,  Willes,  619. 


WMta. 
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iNco&poMAL  from  being  confiidered  as  an  inclosure  (m) ;  so,  where  oom- 
iniNTg.  moners  inclose,  one  who  does  not  inclose  cannot  distram 
cattle  damage  feasant  (n). 

Building  on  the  Bj  the  Statute  of  Westminster  2,  a  power  is  also  given 
to  the  lord  to  erect  oertdn  buildings  there  speciallj  men- 
tioned, as  a  windmill,  sheepcote,  dairj,  court,  and  neoes* 
sary  curtilage ;  and  by  construction  this  statute  has  been 
extended  to  a  house  for  the  habitation  of  the  lord,  or 
that  of  his  shepherd  {p) ;  and  it  seems  that  in  this  case  the 
lord  is  not  obliged  to  leave  suflSoient  pasture  (p). 


2.  Interest  of  (he  Commoner. 

To  depasture         828.  The  interest  which  a  commoner  has  in  the  common 
^  ^'  is,  in  the  legal  phrase,  to  eat  iJtie  grass  with  the  mouths  of 

Commoner  his  cattle ;  he  must  not  meddle  with  the  soil,  nor  with  its 
wi^^heM>a/  ^^^  ^^^  produce,  not  even  though  it  may  eventually  im- 
prove and  meliorate  the  common  (^) ;  therefore,  a  commoner 
cannot  make  a  trench  or  ditch  to  let  the  water  off,  unless 
there  is  a  custom  to  authorize  him  (r);  so,  unless  by  special 
prescription  he  cannot  cut  rushes  («);  nor  fill  up  coney 
burrows  (t) ;  so,  he  cannot  cut  down  trees  (tt). 

Although  the  lord  is  by  presumption  of  law  alto- 
gether entitled  to  the  soil,  yet  a  custom  ^ving  the  com- 
moner a  right  even  to  mines  may  be  established,  and  acts 
of  ownership  for  a  number  of  years  may  be  admitted  in 
evidence  of  such  a  custom  (r). 


(m)  Pa$Um  t.  Uibert,  litt  Rep.  Com.  pi.  48  ;  1  Sid.  251 ;  2  Bnlit 

267.  116 ;  Godb.  182. 

(fi)  WellB  y.  Pearey,  1  Bing.  N.  (t)  Bean  t.  BUnm,  3  WHb.  456. 

S.  556;  S.  C,  1  Scott,  426.  (0  Carrill  y.  Pack,  2  BolsL  116; 

(o)  2  Inst.  476  ;  NevillY,  Jffamer-  Homy  y.  Hayberion,  Cro.  J«c.  229, 

ton,  I  Sid.  79;  S.  C,   1   Ley.  62;  recogniaedin  Cooper  y,  MarekaU,  I 

S.  C,  2  Keb.  283.  Burr.   259  ;    and    in    Sadyrove  y. 

(p)  2  Inst.  476.  Kirby,  6  T.  R.  483. 

{q)  12  H.  8.  2  a ;    2  Leon.  201,  («)  Sadgrow,  y.  Ktrby,  eup. 

202;  Godb.  123;  1  Roll.  Abr.  406.  (r)  Curiii  y.   Daniel,    10   East, 

(r)  Howard    v.     Spencer,    Bro.  273. 
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324.  As  a  rule,  the  lord  can  do  no  act  to  injure  the  com-   tmcorpobsal 
mon  of  the  tenant,  and,  werefore,  he  cannot  surcharge        mints. 
the  common;  as,  when  he  pat  an  unreasonable  quantity  of  Remedies  for 
oonies  on  the  common,  an  action  agamst  him  was  sustam-  against  the 
able(jp).  ^^"*- 

So,  if  he  make  approvements,  it  is  incumbent  on  him  to  In  esse  of  snr- 
leave  suffident  pasture  for  the  commoners,  and  the  com-  ^^''"'^^' 
moner  may  have  an  action  of  trespass,  or  on  the  case,  if  the 
lord  commit  any  excess  (y) ;  so,  if  the  lord  plant  trees  to  the 
prejudice  of  the  common  (z). 

So,  if  the  lord  by  any  inclosure  leave  not  suffiiuent  com-  Of  incbsnre. 
mon,  the  commoner  may  justify  breaking  down  the  inclo- 
sure (a),  as  to  abate  a  hedge  or  any  other  erection,  for  he 
does  not  thereby  meddle  with  the  soil  (b),  for  a  hedge,  a 
gate,  or  a  wall,  to  keep  the  commoners'  cattle  out  is  incon- 
dflteat  with  a  grant  which  gives  them  a  right  to  colne  in(c); 
hut  unless  the  lord  does  any  act  which  totally  excludes  the 
commoner  fix)m  the  enjoyment  of  his  rights  (in  which  latter 
ease  the  commoner  may  do  whatever  is  necessary  to  let  him- 
self into  the  common),  the  commoner  can  assert  his  right  by 
no  act  of  his  own,  because  he  cannot  make  himself  a  judge 
in  his  own  cause  {dj. 

325.  On  the  other  hand,  if  the  commoner's  right  be  only  Cannot  abate 

nnssniioei  when* 
abridged  and  not  totally  destroyed,  he  must  not  abate  the 

nuisance  by  his  own  act,  but  must  resort  to  an  action  suited 

to  the  nature  of  the  injury  {e) ;  therefore,  when  the  greater 

part  of  the  common  is  occupied  by  a  pond,  the  commoner 

may  let  out  the  water;  sed  secus,  if  he  can  get  to  any  part  of 

his  common  (/);  in  this  latter  case  he  can  only  have  an 

action  for  the  injury  (/). 

(m)  TelT.  143 ;   CfriteU  ▼.  Xe^Jte,  (e)  1  B.  &  P.  15. 

W.  Jo.  12.  {d)  1  RoU.  Abr.  405,  pL  2,  re- 

(y)  2  Inst.  88.  cognised  in  Cooper  y.  Mmkall,  tup. 

{z)  Cooper  v.  MarehaU,  sup.  (e)  Cooper  v.  Marehall,  etip.,  xe- 

(a)  2  Inst.  88.  cognised  in  Sadgrwe  ▼.  Kirhy,  mtp. 

lb)  Maeon  ▼.  C^ar,  2  Mod.  65.  (/)  CkariU  ▼.  Park,  2  Bulst.  116. 
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INCOKPOREAL 

HKREDITA- 

IISNTS. 


So,  as  a  role,  a  commoner  camiot  distrain  the  cattle  of 
the  lord  or  terre-tenant  damage  feasant;  but  if  the  lord 

Cannot  distrain  surchai^es  he  may  have  his  action  (y),  t>ut  see  infra^  §  825; 

feuant!^^  BO,  if  a  man  has  common  of  estovers,  and  the  lord  cuts 
down  all  the  wood,  the  commoner  cannot  take  that  which  is 
cut,  but  his  proper  remedy  is  his  action  on  the  case  (A); 
but  if  a  man  claim  all  the  thorns,  &c.,  growing  in  such  a 
place,  he  may  take  them,  though  cut  down  by  another  (t). 


Right  to  ex  . 
elude  lord  I 
when. 


326,  The  right  of  the  commoner  may  by  prescription  be 
such  as  to  exclude  the  lord,  for  he  may  have  the  s(^e  com' 
mon  for  a  certain  time,  as  after  the  grass  is  cut  until  Lam« 
mas-tide  (A),  and  the  better  opinion  appears  to  be  (although 
it  is  not  settled),  that  if  the  lord  in  that  case  put  in  moF5 
cattle  than  he  ought,  the  commoner  may  distrain  them 
damage  feasant  (I) ;  so,  where  the  land  wai»  by  custom  to 
be  entirely  fresh  every  second  year  till  Lady-day,  it  was 
held,  that  the  commoner  might  distrain  the  cattle  of  the 
lord,  because  during  that  season  the  lord  was  totally 
excluded,  and  had  no  colour  to  put  any  cattle  there  at 
aU(m). 


Commoner's  327.  A  commoner  may  distrain  damage  feasant  the  cattle  of 

remedies 

against  stran-     a  Stranger,  who  has  no  colour  to  have  his  cattle  there  (n) ;  so, 
**"'  in  the  case  of  an  absolutely  stinted  common  in  point  of  num- 

ber, one  commoner  may  distrain  the  supemumeraiy  cattle 


{g)  2  Leon.  203;  YeW.  104,  129; 
Cro.  Jac.  208;  Brownl.  187 ;  Godb. 
182. 

(A)  Palmer* »  cote,  5  Co,  25 ;  S.  C, 
Cro.  El.  820 ;  Noy,  32 ;  Moor.  691  > 
pi.  955 ;  S.  P.,  WoadMon  ▼.  Nawtont 
2  Str.  777;  Rackham  y.  Jetup,  3 
Wils.  332. 

(t)  Dowfflas  ▼.  Kendall,  Cro.  Jac. 
257;  S.  C,  nom.  DeweUu  y.  Ken-' 
dall,  Yely.  18;  Brownl.  220 ;  Bolstr. 
93,  94. 


(k)  KetiHck  y.  Parffiier,  Cro.  Jac 
208 ;  S.  C,  nom.  Kenriek  y.  Pargi- 
ter,  Yelv.  129 ;  Noy,  130 ;  2  Brownl. 
60;  Wheatland  and  Pam't  cote,  2 
Roll.  Abr.  267. 

(/)  Kentick  or  Kenriek  y.  Pargi^ 
ter,  sup. ;  see  also  Hall  y.  Harding f 
4  Burr.  2426;  S.  C,  1  Bl.  673. 

(m)  30  E.  3.  27;  TYulock  r. 
White,  1  Roll.  Abr.  405,  406. 

(»)  Godb.  182.     ' 
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of  another  (o) ;  but  where  the  number  is  not  absolutely  cer-   incorporeal 
tain  in  itself,  and  depends  upon  the  number  of  acres,  there        mknts.  ' 


must  be  an  admeasurement  of  the  land,  instead  of  a  dis- 
tress {o);  so,  in  the  case  otlevanctf  and  couchancy^  and  in 
general  when  there  is  .a  colour  of  right  for  putting  in  the 
cattle,  one  commoner  cannot  distrain  {o).  See  further  as 
to  remedies  past,  §  354  et  seq. 

328.  The  rights  of  the  commoner,  however  limited,  may  Commoner's 
be  enforced  in  all  oases  where  they  are  liable  to  be  defeated;  Srid^d*  ^  ^ 
therefore,  if  a  commoner  has  a  right  of  conunon  all  the  year 
roimd  when  the  land  lies  fresh,  he  cannot  be  abridged 
thereof  by  sowing  it  oftener  than  is  usual  (p),  or  by  leaving 
the  com  longer  on  the  ground  than  is  necessary  (q);  and 
be  will  be  justified  in  putting  in  his  cattle  (r). 


TV.  Alienation  of  W^^t  of  (ZDommon. 

I  329.  One  Common  eowoerHbh  inio  I  (  331.  Mode  qf  Alienation. 

another^  or  othermee,  I      ZZ2.  What  paeeee  wader  Grante, 

330.  What  grantable  over,  I 


§  329.  Commons,  like  other  property,  are  for  the  most  One  common 
part  alienable,  but  the  rule  admits  of  qualifications,  for  in  into  another,  o 
the  case  of  common  appendant  that  cannot  be  converted  into  ^^^^^'^^ 
common  in  gross,  because  it  cannot  be  severed  from  the  land 
without  extinguishment  («);  so,  neither  common  appurtenant 
where  the  cattle  must  be  levard  and  couchant  on  the  land, 
for  it  is  then  inseparable  unless  by  being  extinguished  {t); 

(o)  HaU  y.  Harding,  eup.  H.  8.  4,  cited  1  Roll.  Abr.  401 ;  1 

(p)  IVuloekY.  lUffeby,  YtU.lSbi  H.  7.  24;  5  H.  7.  7;  Bro.  Com., 

.^Inofi.,  12  Mod.  648.  pi.    28;    see    also   Cro.   Car.   542; 

(q)  2  Leon.  202 ;  1  Brownl.  188 ;  Winch.  45. 

Cro.  Jac.  271.  (0  19  H.  6.  33.  B.,  cited  1  Roll. 

(r)  Truloei  y.  Bigehy,  eup,  Abr.  402 ;  l>rury  y.  Kent^  Cro.  Jac. 

(«)  4  E.  3.  46;  9  E.   4.  39;  26  14. 


298 


BIOHT  OF  COMMON. 


iNcoftPOM AL  but  a  common  appurtenant  for  beasts  certain  may  be  granted 
MBNT8.  ~  over,  and  so  become  common,  for  such  a  grant  has  no  con- 
nexion of  tenure  (u) ;  therefore,  where  one  prescribed  in  a 
que  estate  for  a  fold  course,  that  is,  for  common  of  pastore 
for  any  number  of  sheep,  not  exceeding  three  himdred,  in  a 
certain  field  appurtenant  to  the  manor  of  D. ;  it  was  held, 
that  he  might  grant  over  this  fold  course,  and  so  make  it  in 
gross,  for  the  number  of  cattle  being  ascertained  the  sever- 
ance is  no  prejudice  to  the  owner  of  the  land  (x);  so, 
where  one  claimed  common  in  gross  for  a  certain  number 
of  cattle,  or  the  sole  pasture  of  certain  herbage,  it  was  held^ 
that  he  might  license  a  stranger  to  put  in  his  beasts  (y); 
so,  where  there  was  a  right  of  common  i^purtenant  for  a 
certain  number  of  cows,  and  it  appeared  in  evidence  that 
the  commoners  were  in  the  habit  of  letting  their  rights  and 
so  converting  them  into  rights  of  common  in  gross  during 
the  time  of  the  letting,  no  objection  was  made  to  this  mode 
of  using  the  property  {z). 


Whatnot 
grantable  over. 


330.  Although  a  common  in  gross  sans  nombrey  if  en- 
joyed in  fee,  may  be  granted  over  (a) ;  sedsectts,  by  grantees 
in  tail  for  life,  or  for  years  5  for  an  unlimited  license  to  de- 
pasture would  be  to  the  prejudice  of  the  other  commoners  [b). 

Estovers,  which  are  to  be  spent  in  a  house,  cannot  be 
granted  over,  for  they  are  attached  to  the  place  which  ^ves 
the  right  to  take  them  (c). 

An  uncertain  piscary,  or  a  conmion  sans  nambre,  being  an 
indivisible  thing,  cannot  be  divided  between  coparoeneis, 
therefore  either  the  eldest  sister  must  take  the  whole,  allow- 
ing a  compensation  to  the  other,  or  there  must  be  alternate 
enjoyment  for  a  stated  period  {dy 


(«)  5  H.  7.  7,  itqt.i  Dmrff  r, 
Ktntt  tup.i  Daniel  t.  Hamlip,  2 
Lev.  67 ;  S.  C,  3  Keb.  66. 

(jr)  Spooner  y.  2)fly,  Cro.  Gar. 
432 ;  S.  C,  1  RoU.  Abr.  402  ;  see  1 
E.  3.  1;  11  H.  6.  22;  27  H.  8.  12; 
Perk.  8. 103. 

(y)  HoMkifu  Y.Robitu, 2  Sauud.  327. 


(z)  Bwm  T.  Chmmmt  5  Traot. 
244. 

(a)  21  E.  4.  84. 

(b)  Stampe  t.  Burgene,  2  Roll. 
Rep.  73 ;  see  1  Ld.  Raym.  407. 

(c)  22E.  4.  6;  5  H.  7.  7. 
id)  1  Inst.  164.  b.,  165.  a. 
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331.  CcmuDons  are  properly  transferable  hj  deed,  as  hj  ikcokpokeal 
grant,  bargain  and  sale,  lease  and  release,  (now  release  alone,        mints.  ' 
4  &  5  V.c.  21),  and  licence,  or  they  maj  be  devised;  agrant  Modeofalien- 
of  a  oommon  without  deed  has  been  held  void  (e) ;  so,  there 

can  be  no  demise  by  parol  of  a  commoner  (/) ;  anda  custom 
to  demise  a  common  by  parol  caimot  be  supported  in  law, 
being  an  incorporeal  hereditament  (y) ;  so,  although  a  man 
who  has  an  interest  in  the  soil  may  license  another  to  hunt, 
or  enjoy  other  like  liberties,  without  deed  (h) ;  yet  a  licence 
to  put  beasts  into  a  common  can  be  granted  by  deed  only, 
HoshxM  V.  Robins,  2  Saund.  328  ;  S.  C,  nom.  Hopkins  v. 
Robinson,  2  Lev.  67,  and  in  the  latter  report  of  this  case  it 
is  said  that  a  licence  pro  h&c  vice  only  is  good  by  parol,  but 
not  if  it  were  for  a  time  certain,  for  that  would  amount  to  a 
lease. 

A  common  de  novo  cannot  be  created  by  bargain  and  sale, 
for  the  object  of  the  sale  is  not  in  esse  as  it  ought  to  be;  there- 
fore where  a  copyholder  having  common  by  custom  purchased 
the  freehold  of  his  tenement^  with  all  commons  thereto  be- 
longing, under  the  words  ^^  grant,  bargain,  and  sale,"  held 
that  this  common,  being  extinguished,  could  not  be  revived 
without  a  spedal  grant,  and  that  it  could  not  pass  by  bargain 
and  sale,  for  that  could  only  be  by  way  of  use,  which  could 
not  be  said  of  a  thing  created  de  novo  (t). 

Commonable  rights  may  be  exchanged  for  land,  and  a  re- 
lease hereof  by  the  commoner  is  good,  but  it  must  be  by 
deed  (A). 

332.  Things  appendant  and  appurtenant  to  land  will  pass  What  passes 
with  the  land  {l)\  so,  if  the  lord  grant  common  for  beasts,  ^  ^^  ^^'^ 

(0  Former  t.  HwU,  Ydy.  201 ;  (A)  Mtmk  y.  B^Ur,  Cro.  Jac. 

S.  C,  Cro.  Jac.  271 ;  1  Brownl.  220 ;  574. 

&  P.,  Tinmer  and  Hobb't  cMtt  2  (t)  Speaker  r.Stymt.Ccmh.  127 ; 

Ron.  Abr.  63.  see  also  Cro.  Jac.  1S9. 

(/)  MouHifoy  T.  Terdrue,  2  Roll.  (k)  Litt.  s.  63 ;  Co.  Litt.  50.  b. 

Abr.  62.  (0  Lord   Owydir   ▼.  Poakee,    7 

(jf)  Lathbwry  ▼.  Arnold,  1  Bing.  T.  R.  641. 
217;  S.  C,  8  J.  B.  Moore,  72. 
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iNcoBPOMAL  lewint  and  couchant  upon  his  manor,  or  turbary  to  be  spent 
MBWT8.  therein,  these  will  pass  by  the  grant  of  the  manor  (m) ;  or 
if  a  stranger  grant  all  manner  of  estovers,  house-bote, 
hay-bote,  and  plough-bote  will  pass  (n) ;  but  a  common  in 
gross  will  not  pass  by  the  name  of  lands  and  tenements  ip) ; 
so,  not  under  the  name  of  all  pastures  {p) ;  so,  where  a  copy- 
holder for  life  had  a  messuage  and  lands,  with  common  in 
the  lord's  waste  belonging  thereto,  and  the  lord  granted  and 
confirmed  that  messuage,  &c.,  to  the  copyholder,  with  the 
appurtenances,  it  was  held  that  the  common,  being  extinct 
with  the  customary  estate,  was  not  revived  by  the  word 
^^appurtenances  {q) ;"  so,  a  right  of  common  cannot  be  re- 
served in  a  demise  imder  the  word  ^^  land  (r),"  see  further 
as  to  Extinguishment /M»«^,  §  335. 


V.  ^ppottfonment  of  <!Dommon. 

§  333 


(  333.  Common  Appendant   appor- 
Honable. 
Cwmmon  Appttrienant  not  <^- 
porikmabU. 


Common  tant   Nombre  not 
apporiionable. 
334.  Other    Caeei  qf  Apportion' 
ment. 


Common  ap- 
pendant appor- 
tionable. 


Common  ap* 


§  333.  Common  of  pasture  if  appendant  b  apportionable, 
because  it  is  of  common  right,  as  if  A.  has  common  appen- 
dant to  twenty  acres,  and  enfeoffs  B.  of  ten  acres,  the  com- 
mon shall  be  apportioned  and  B.  shall  have  common  pro 
rat&  {a) ;  so,  although  the  commoner  purchase  parcel  of  the 
land  in  which  the  common  is  to  be  had,  yet  the  common 
shall  be  apportioned  {f) ;  and  if  the  land  be  divided  ever  so 
often,  each  parcel  of  land  is  entitled  to  common  appen- 
dant (tt)  ;  but  it  is  otherwise  in  case  of  common  appurte- 


(m)  1  Inst.  121.  b. 

(n)  Perk.  s.  51. 

(o)  20  Ass.  pi.  9,  cited  2  RoU. 
Abr.  57. 

{p)  26  Ass.,  deed  Id. 

{q)  Marekam  r.  Hunter,  Cro.  Jac. 
253 ;  S.  C,  nom.  Mtueam  ▼.  Hun- 


ter, Ydy.  189;  S.  P.,  Fort  t.  Ward, 
Moor.  667,  pi.  915. 

(r)  Smith  y.  Milward,  3  Doogl. 
70. 

(«)  7\frrinffhom*9  eate,  4  Co.  37  b. 

(0  lb. 

(«)  WiUes,  230. 
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nant,  for  hj  purchase  of  parcel  of  the  land,  the  common  is    incorpokbal 

HEREDITA* 

extinct,  because  common  appurtenant  is  against  common        ments. 


right,  and  it  is  the  foUj  of  the  conmioner  to  intermiddle  with  purtenant  not 
the  part  of  the  land  which  does  not  belong  to  him ;  but  when  '^^  "* 
the  commoner  intermeddles  only  with  his  own,  by  alienation 
of  part  of  the  land  to  which  the  common  is  appurtenant, 
this  shall  not  turn  to  his  prejudice,  because  it  is  not  against 
law  {x) ;  therefore,  where  a  right  of  common  having  been 
granted  to  A.  (who  was  seised  of  lands  in  S.)  and  all  his 
tenants  in  S.,  for  all  commonable  cattle,  and  A.  conveyed 
parcel  of  the  lands  in  S.,  held,  that  the  alienee  was  entitled 
to  common  on  the  parcel  conveyed  (y). 

Common  sans  nombre  is  not  appordonable,  as  where  Common  sans 
A.  has  common  of  pasture  in  twenty  acres  of  land  and  ten  portUwLbie/^" 
of  those  acres  descend  to  A.,  the  conmion  sans  nombre  being 
entire  and  uncertain  cannot  be  apportioned,  but  shall  re- 
main; but  if  it  had  been  a  common  certain,  (as  for  ten  beasts), 
in  that  case  the  common  should  be  apportioned ;  and  so  it 
is  of  common  of  estovers,  turbary,  and  piscary  (z) ;  for  no 
prejudice  can  arise  to  the  terre-tenants  from  common  certain 
being  divided  or  annexed  to  part  of  the  manor,  as  they  can- 
not be  charged  with  more  than  they  were  before  (a). 

834.  So,  if  a  man  seised  of  sixty  acres,  prescribe  to  have  Other  cases  of 
common  in  other  land  for  all  his  beasts  levant  and  couchant  *^^  o"^™«a  • 
upon  it,  and  he  make  a  feoffraent  of  five  of  these  acres,  his 
feoffee  shall  have  common  apportionable  pro  ratdy  for  the 
common  is  joint  and  several,  and  no  surcharge  or  other 
wrong  is  done  to  the  tenant  (b);  so,  if  a  commoner  prescrib- 
ing to  have  conunon  in  two  yaxdlands  for  four  beasts,  &c. 


(jp)  Hob.  235 ;  WiltTs  eate,  8  Co.  {z)  1  Inat.  149.  a.;  Cro.  Car.  432 ; 

79 ;  Kimpton  and  Bellamy**  cate^  1  Ow.  122. 

Leon.  43 ;  S.  C,  Gouldsb.  53  ;  Cole  (a)  1  Roll.  Abr.  232. 

▼.  Fbjnnanf  Noy,  30 ;  see  also  Hatt,  {b)  Wood  ▼.  Moreton,  1  Brownl. 

58 ;  Winch.  45  ;  2  Brownl.  298.  180 ;  S.  C,  nom.  Morton  and  Woo^m 

(y)  SaeheveHU  ▼.  PorteTf  Cro.  eiue,  1  RoU.  Abr.  235. 
Car..  482. 
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iNcoRPORBAi.  after  severance  of  the  common^  and  to  have  common  all  the 
MENT8.  '  year  when  the  land  is  not  sowed,  afterwards  lease  one  of  the 
yardlands  for  years,  the  lessee  shall  have  the  same  common 
proratd  {c) ;  so,  if  he  who  has  common  appurtenant  to  land, 
demise  a  part  of  the  land  to  another,  the  lessee  shall  have 
conunon  for  the  beasts  levant  and  cauchant  (d). 


VI.  Sxtfnpfsij^mfnt  of  (EDommons. 

$  335.  When  ExHnguishmeni  taka  place. 


I  336.  Conmum  AfipentUmt, 
WhMt  EtiaieM. 
337.  Bxceptiona  to  the  Rule, 


1.  By  Umty  of  Postestian. 

%  338.  Comnum  Appurtenanif  wAnt 
ejFtingtiuhed, 
339.  Common  in  Grots, 


3.  By  Severance. 

340.  What  will  eaute  a  Severamee. 

3.  By  Release. 
341.  What  kind  of  Release  operates  an  ExtinguishTnent. 

4.  By  Approvement  or  Incbsure. 

342.  Where  Inclosure  operates  an  SstingiUshmeni,  or  otherwise, 

5.  By  DiasobUian  qf&e  Estate. 


I  343.  Determination   ttf  Corpora^ 
tion. 
Et^ranchisement, 


$  844.  Exceptions  to  the  RnU  as  te 

Et^firanehisemeni, 
Relief  in  Equity. 


When  eitin-  §  335.  An  extinguishment  of  commons  takes  place  in  the 

S^es  place.  ^^'^'^  ^^  Unity  of  possession,  by  severance  ftom  the  land  to 
which  they  belong,  of  a  release  by  the  commoner,  of  ap- 
provement and  indosure,  and  of  dissolution  of  the  estate 
to  which  they  are  attached. 

(c)  Wood  T.  Moreton,  1  Brownl.      ease^  1  Roll.  Abr.  235. 
180;  S.C.y  nom.  Morton  and  Wood's  {d)  Wildman's  case,  8  Co.  79. 


EXTINQUI8HM1SNT  OF  COMMONS.  808 


UrCORFOUtAIi 
■BftBDlTA- 


1,  By  Unity  of  Possession. 

386.  A  oommon  may  be  extiiigiiiflhed  when  the  whole  Common  ap- 
of  the  land  to  which  the  common  is  appendant^  is  united  '^ 
with  that  in  which  the  oonunon  is  taken;  for,  in  that  case^ 
a  man  has  as  high  and  perdurable  estate  in  the  thing  claimed, 
as  in  the  land  out  of  whidi  it  is  claimed  («);  therefore,  where 
an  abbot  had  oommon  in  the  lands  of  another  abbot  appen- 
dant to  his  own  abbey,  and  both  the  abbeys  at  the  dissolution 
of  the  monasteries  came  into  the  hands  of  the  king,  by  such 
imity  of  possession  the  common  was  held  to  be  extinct  (/); 
but  if  theestate  in  the  landto  which  the  common  is  annexed  Wluitcitate». 
is  not  BO  high  and  perdurable  as  that  where  the  right  of 
oommon  exists,  it  is  not  suchaunity  of  possession  as  to  ex- 
tinguish the  common  [g) ;  and  it  must  be  not  only  as  high, 
bnt  also  equally  perdurable,  see  hifra^  §  337. 

337.  So,  where  the  common  is  annexed  to  a  customary  Exceptioni  to 
tenement,  parcel  of  a  manor,  a  right  of  common  will,  it 
seems,  in  that  case  survive,  so  that  the  lord  may  not  be  pre- 
judiced; therefore,  as  in  the  case  of  a  common  appendant, 
where,  if  a  tenant  of  a  manor  purchased  a  seignory,  and  then 
granted  oyer  the  tenancy,  held  that  the  conunon  which  he 
had  before  should  still  be  appendant,  for  it  was  not  extin- 
guished by  the  unity,  but  should  pass  with  the  tenancy^ 
though  otherwise  of  a  common  in  gross  (A);  so,  where  a 
copyhold  tenement  was  seized  into  the  hands  of  the  lord, 
who  re-granted  it  as  copyhold,  the  right  of  common  was 
held  not  to  be  extinct,  and  that,  as  loi^  as  the  tene- 
ment to  which  it  belonged  was  demisable  by  copy  of 
court-roll,  it  would  remain  (i);  so,  if  the  lord  of  a  manor 

{€)  J^fTfimgh&im'*  ease,  4  Co.  38  a,  {/)  NeUon't  ease,  3  Leon.  128. 

dting  24  E.  3.  25,  and  overrnling  14  (g)  1  Inst.  313.  b. 

Aai.  pi.  20;  15  Asi.  ph  2;  see  alio  (A)  Jowrdan  t.  Atwood,  Ow.  122« 

Bro.  Eztinguiabment,  pi.  19.  27;  2  (i)  Badger   ▼.  Fitrdj  3  B.  &  A. 

Sid.  Ill :  4  Mod.  363.  153. 


the  rate. 
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HEBBDITA- 

MBNTS. 


alien  his  waste,  the  copjholder^s  right  of  conunon  is  not 
gone,  although  the  commonable  soil  is  devested  from  his  per- 
son (j);  SO5  where  there  was  a  manor  in  the  king's  forest, 
and  the  lord  and  the  tenants  had  common  in  the  wastes  of 
the  forest,  and  also  in  the  lands  of  the  freeholders,  and  at 
the  dissolution  the  manor  came  into  the  king's  hands,  by 
this  unity  of  possession  the  common  was  extinct  as  to  the 
lord,  though  not  as  to  the  copyholder  (A).  If  only  part  of 
the  land  is  purchased  by  the  commoner  in  which  the  com- 
mon is,  it  is  extinct  only  for  that  part,  because  common 
appendant  is  apportionable,  see  ante,  §  833. 


Common  ap- 
purtenant, 
when  extin- 
guished. 


338.  Common  appurtenant  cannot,  like  conunon  ap* 
pendant,  be  extinct  for  part,  and  in  esse  for  part,  by  act  of 
the  parties,  (see  supra^  §  337),  (/) ;  therefore,  if  a  commoner 
purchases  parcel  of  the  land  in  which  he  has  common  ap- 
purtenant, this  extinguishes  all  the  common  (m),  conunon  ap- 
purtenant not  being  apportionable  like  common  appendant(R); 
so,  common  appurtenant  to  house  and  land  is  extinguished 
by  purchase  of  the  land  {0). 


Common  in 
gnMs. 


339.  Where  the  whole  waAte,  in  which  conunon  in  gross 
sans  nambre  is,  comes  by  purchase  to  the  commoner,  it  is 
lost  (p) ;  therefore,  where  an  abbot  had  a  common  in  gross 
sans  nombre^  which,  on  the  dissolution  of  the  abbey,  became 
united  to  the  crown,  by  such  unity  of  possession  the  com- 
mon was  destroyed,  and  could  not  be  revived  in  the  hand  of 
the  patentee,  for  then  every  man  that  had  any  part  of  the 
abbot's  possessions  would  have  as  great  a  common  as  the 
abbot  himself  had,  and  the  king's  land  might  be  infinitely 


0)  18  Abs.  pi.  4. 

(k)  Itin.  de  WaUham,  W.  Jo. 
349. 

(/)  I\frrinffham'i  ca»e,  iup, 

(m)  Dy.  339 ;  Wild*i  ease,  8  Co. 
79 ;  Mor»€  r.  Webb,  1  Brownl.  180 ; 
2  Brownl.  297. 

(n)  See  Kimpton*9  case,  Gouldsb. 


53;  S.  C,  nom.  KinqrUm  v.  BeU 
lamy,  1  Leon.  44;  S.  C,  nom. 
Hampton's  ease,  cited  Cro.  £1.  594 ; 
S.  C,  And.  159,  pL  203;  see  alM 
ante,  §  333. 

(0)  Bradshaw  y.  Eyre,  Cro.  El« 
570. 

{p)  7  H.  6.  3. 
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8iirchaiged(^);  and  if  one  who  has  common  in  a  great  field  inco^posbal 
in  which  many  have  land,  purchase  an  acre  from  one  of  mbnts. 
them,  all  his  common  will  be  extinct  (r);  but  it  has  been  said 
that  common  saits  nambre  in  gross  cannot  be  extinguished 
by  purchase  of  parcel  of  the  land  (s);  and  shack  or  mutual 
common  will  not  be  extinguished  by  uniting  of  possession, 
because,  as  is  said,  it  is  for  the  public  good  that  it  should 
be  used  without  inclosure  {t).  Extinguishment  is  properly 
produced  by  the  act  of  the  party,  for  by  act  of  law  there 
will  be  no  extinguishment,  as  the  law  works  no  injury  (/). 


2.  By  Severajice. 
340.  Commons  are  likewise  destroyed  by  severing  them  What  wUi 

omige  a  serc- 

from  the  tenement  to  which  they  are  appendant  or  appur-  nmce. 
tenant,  as  where  one  aliens  the  tenement  excepting  the  com- 
mon right  attached  to  it  (u) ;  so,  if  a  man  seised  of  land  to 
which  common  is  appendant,  be  ^sseised  of  the  common, 
and  afterwards  enfeoiF  another  of  the  land,  the  common  is 
extinct  for  ever(x);  so,  if  a  house  be  destroyed  to  which 
common  of  estovers  is  attached  the  right  is  gone  (y) ;  but, 
enlaj^ging  a  house,  or  building  new  chimneys,  will  not  cause 
a  loss  of  the  right  (z);  nor  will  the  right  be  destroyed  by 
the  act  of  Grod,  for  this  prejudices  no  man  (z) ;  so,  the  act  of 
the  lord,  independent  of  the  commoner,  will  not  operate  to 
the  prejudice  of  the  latter,  as  where  a  manor  was  granted  to 
A.,  with  a  reservation  of  trees,  and  A.  granted  a  copyhold 
estate  for  life,  it  was  held,  that  notwithstanding  the  reserva- 
tion, the  tenant  might  take  the  loppings  (a). 


{q)  Sawyer* •  com,  W.  Jo.  286 ;  Doe  t.  Daxndum,  2  M.  &  S.  175. 

S.  C,  dted  3  Salk.  93.  (jr)  i^.  qf  London'^  ea9$,  1  RoU. 

(r)  18  E.  3.  44 ;  11  Am.  pi.  4.  Abr.  935. 

(«)  1  Ld.  Rajm.  107.  (y)  Plowd.  381 ;  Winch.  45. 

(0  Kimpt9n*9  eotf ,  Mp.  (  338.  {z)  LuitreVt  eate,  4  Co.  86. 

(s)  1   RolL  Abr.  401;   tee  alao  (a)  fitooyne'tcaw,  8Co.63;  S.  C, 

lUveU  T.  Joddrell,  2  T.  R.  415;  231;  see  alao,  Hob.  43. 
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3.  By  Releau. 


What  kind  of  341.  It  ha8  been  held  that  a  releaae  of  oommon  in  one 
rates  anatin-  Acre  IS  a  rdeaflc  of  all(ft) ;  but  in  Cofey.  Faxnum{c)y  the 
gnishment.  Court  held  it  not  to  be  extinguishment^  but  that  the  oom- 
mon was  in  that  case  apportionaUe,  so  that  it  should  be  no 
prejudice  to  the  terre-tenant;  and  so,  in  .fistwon  v.  Chegter{d}, 
it  is  said,  that  ''a  release  by  one  commoner  of  hisr^ht  oves 
one  part  of  the  common  may  possibly  operate  as  a  rdease 
of  his  right  over  the  whole,  but  if  that  were  the  consequence 
of  a  release  by  all  the  commoners,  there  would 'long  ago  haye 
been  an  end  of  all  the  rights  of  common  throughout  the 
kingdom  {e)/* 

4.  By  Afj/rovement  or  Inchmtre. 

Wbere  indo-  342.  Aj^royement  by  the  \ix^  operating  to  exclude  the 

•n'ex^piish.  Commoner  from  the  improyed  part»  is  an  extinguishment  of 
BMnt,  or  other-  common  as  to  that  part  {g)i  but  if  the  commoner  purchase 
a  part  which  is  approved,  his  common  shall  not  be  extinct 
in  the  residue:  therefore,  where  one  had  common  appen- 
dant to  his  tenement,  and  the  lord  imjHroyed  a  part  of  the 
waste,  leaving  suffident  common  for  the  commoners,  and 
afterwards  enfeoffed  the  commoner  of  the  improvement,  held 
that  this  did  not  extinguish  his  oommon  in  tiie  residue  (A). 

In  common  pur  eaiue  de  meinage  ifeoe  indose  part,  it  is 
an  extii^uishment  of  all  the  oommon  (t);  and  it  is  the  same 
if  but  one  acre  be  inclosed  (i();  but  to  efibct  an  entire  extin- 
guishment of  this  common,  there  must  be  such  an  inelosure 
as  will  prevent  the  cattle  from  straying  from  one  field  to 

{b)  Morm  r.    FTeM^   1   BrownL  (A)  Dy.399»pU4». 

180 ;  Wood  T.  Morttom,  Id.  (t)  JI«eo»  and  Pahmtr^M  emte,  4 

(c)  Noy,  SO.  Co.  37 ;  S.  C,  I  Brownl.  174. 

(d)  8  T.  R.  401.  (i)  Otrdimg  t.  Brookm,  5  Keb. 
(0  Per  Ld.  Koi^ob;  C.  J.  24. 

(^)  See  ant€^  §  336. 
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the  other (/).    In  Bradshaw  v.  Bckenham(m\  it  is  said^    incorporeal 
that  if  a  commoner  indoees  part  of  the  waste  in  which  he       ments.  ~ 
ought  to  have  common,  it  is  eztingnisbed;  but  in  Brad" 
skaw'^s  case  (n),  the  right  of  OOTomon  in  such  case  is  sus- 
pended.   As  to  the  effect  of  indosures  under  Indosure 
Acts,  see  Dig.  P.  ii.  tit.  Common  (Inctxmuke). 

5.  By  Dissoluiian  of  the  Estate. 

343.  If  the  estate  be  fissolyed  to  which  the  common  is  Determination 
attached,  the  common  will  go  with  it,  as  if  a  corporation  <>^«»T«"*«^ 
having  common  in  gross  be  determined,  the  right  is  ex- 
tinct {o) ;  so,  if  the  inhabitants  of  a  vill  claim  common  as 
appendant  to  an  ancient  messuage,  and  any  one  builds  a 
new  house  or  destroys  the  ancient  messuage,  the  common 
is  gone  (p) ;  so,  by  enfranchisement,  the  common  is  extin-  Enfrancfaiae. 
goished,  for  common  which  was  first  gained  and  annexed  '"^^' 
to  a  copyhold  by  custom,  will  be  lost  when  the  copyhold  is 
>  extinct  by  enfranchisement,  for  common  is  not  in  its  own 
nature  incident  to  a  copyhold  estate,  but  a  collateral  interest 
gained  by  usage;  dierefore,  where  a  oopyh<dder  of  a  mes- 
suage and  land  for  life,  had  common  in  the  lord's  waste,  and 
the  lord  granted  and  confirmed  the  said  messuage  and  lands 
with  the  appurtenances  to  him  and  his  heirs,  it  was  held 
that  he  should  still  not  have  common,  for  the  estate  to 
which  the  common  was  annexed,  was  destroyed  by  his  own 
act»  for  in  accepting  the  freehold,  the  common  was  also 
destroyed  (7),  unless  there  be  special  words  of  grant,  as  if  a 
copyholder  hath  common  in  the  waste,  and  the  lord  enfeofis 
him  of  the  copyhold  **  with  all  pastures  and  commons  what- 
soever to  the  said  messuage  or  tenement  belonging,  used,  or 


(0  OuOeti  T.  Lopes,  13  Ea8t,34S.  (q)  Marthmt  r,  Bumter,  Cro.  Jae. 

(m)  Noj,  186,  dting  11  H.  6. 22;  253 ;  S.  C,  nom.  Mauam  y.  Hvnter, 

19  H.  6.  11.  Ydy.  189;  S.  C,  DarMon ▼.  Hunter, 

{%)  1  RoU.  Abr.  938.  Noy»  136;    see  alM>  Hob.  190  ;    1 

(0)  27  H.  8. 10.  BrownL  220 ;    2  Brownl.  209  ;    1 

(p)  Coetard  1.  Wini/field,  2  Leon.  BuUtr.  2. 
44. 
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manor  of  Dale  died,  and  others  were  admitted,  it  was  held   incorpobsal 
that  they  could  not  daim  the  common  which  the  other  had,        mbnts. 
for  it  was  extinguiahed  by  the  alteration  (y). 

In  cases  of  this  kind,  however,  it  appears  that  parties  Relief  in 
may  have  relief  in  equity;  therefore,  where  the  lord  of  the  ^^^' 
manor  enfranchised  a  copyhold  with  all  commons  thereto 
belonging,  it  was  held,  that  although  the  common  was  ex- 
tinct at  law,  yet  it  subsisted  in  equity,  and  it  was  decreed, 
that  the  plaintiff  should  have  the  same  right  of  common  as 
belonged  to  the  copyhold  (z). 


YII.  Sbttspmsion  of  tit  JSiifi^t  of  QDommom 

$345.  Wkai  it  i»,  m^d  when  U  kigtpeiu, 
346.  Other  Ctuet  qf  SutpenHom. 


§  345.  In  some  cases  the  common  will  be  lost  for  a  time  what  it  is,  and 
only,  or,  as  it  is  termed,  will  be  suspended,  as  where  a  com-  ^^  **  ^^' 
moner  takes  a  lease  of  one  acre  out  of  which  his  common 
issues,  the  whole  of  his  right  is  suspended  during  the 
tenn  (a);  so,  if  a  commoner  inclose  part  of  the  waste  in  which 
he  feeds  his  cattle,  his  right  was  held  thei^by  to  be  sus- 
pended (b);  80,  if  he  disseised  his  lord,  the  common  was  sus- 
pended during  the  disseisin  (c).  So,  if  the  commoner  were 
disseised,  his  common  should  cease  until  he  had  recovered 
his  seisin,  that  the  common  might  not  be  doubly  charged  {dy 

346.    So,  where  the  common  is  not  extinguished  by  other  casn  of 
reason  of  the  inequality  of  the  estates,  a  suspension  only  is  '™**P^"®"' 


(y)  Chyme*9  ea»e,  1  Bokt.  19»  eed         (b)  BratUkaw'M  ea$t,  1  Roll.  Abr. 

fnore.  938. 

{z)  Styant  t.  StaJter,  2  ytm.2&0i  (c)  16  H.  7. 11,  dted  Bro.  Com. 

fee  also  6  Mod.  19,  20.  pL  12. 

(a)   11  H.  6.  22  a.  b.,  dted  9  Co.  (d)  19  H.  6.  33. 

135. 
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iNcoRPOBEAL  the  coDsequeiice,  as  where  a  pafson  had  oommon  appendant 
MBNTs.  to  his  parsonage  out  of  abbey  landfl^  and  the  panonage  was 
afterwards  appropriated  to  the  abbot  and  his  saooefsors,  it 
was  held  that  the  abbot  had  not  an  estate  of  equal  duration 
in  the  one  as  in  the  other,  for  the  parsonage  may  be 
disappropriated,  and  then  the  parson  shall  have  oommon 
again (e);  so,  where  oommon  was  annexed  to  oertain  tene- 
ments, parcel  of  the  abbey  of  Sarum,  which  came  to  H.  8, 
at  the  dissolution,  and  the  Duchy  of  Cornwall,  in  which 
a  common  H.  was  at  tiiat  time  also  in  the  possesnon  of 
H.  8,  80  that  hereby  there  was  unity  of  possesrion,  both 
of  the  tenements  to  which  the  oommon  of  pasture  apper- 
tidned  and  of  the  H.  conmion,  yet  it  was  held  that  this  was 
not  such  a  unity  of  possession  as  would  work  an  extinguish- 
ment, for  the  king  had  only  a  base  fee  in  the  Duchy  of 
Cornwall,  being  in  only  for  want  of  an  heir,  but  he  had  a 
fee  simple  in  the  H.  conmion,  theref(»e  the  oommon  was 
only  suspended  (/) ;  so,  if  a  copyholder  as  such  has  a  right 
of  common  in  an  adjoining  manor,  and  he  purchases  that 
manor,  it  would  not  extinguish  for  ever  tiie  right  of  com- 
mon incident  to  his  copyhold,  because  that  would  preju- 
dice the  lord  ($^). 


VIII.  itUbfbal  of  (EDommims. 

$  347.  In  what  Outer.  %  347.  Whai  amomUt  to  «  new  GrmU. 


In  what  cases.  §  347.  Common  though  extinguished  for  a  lame  may  never- 
theless not  be  wholly  lost,  but  will  aftierwards  revive,  and 
this  may  happen  not  only  in  the  cases  of  suspension  before 
mentioned,  but  also  in  some  cases  of  a  new  grant;  therefore, 
where  the  suspension  takes  place  during  a  term,  it  was  held 


(tf)  Anon.,  Godb.  4.  Carth.  241. 

(/)   R.  T.  Hermitage  {Inkdb.),         (y)  Arg.,  2  T.  IL  421,422. 
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that  the  oommoner  who  made  the  lease  might  daim  the  com-  incorpokkal 
mon  generally  by  prescription^  for  the  suspension  respected  ""bictI.^" 
the  possession  only,  and  not  the  right,  and  the  inheritance 
of  the  common,  therefore,  still  remained,  and  where  prescrip- 
tion or  costom  makes  a  title  of  inheritance,  the  party  cannot 
alter  or  wave  it  by  matter  tin  pais  (A) ;  so,  although  a  grant 
of  all  common  belonging  or  appertuning  to  land  was  held 
not  to  reviye  a  common  which  had  been  extinguished  by 
unity  of  possession;  yet  if  the  grant  had  been  of  all  com-  what  amonnta 
mons  used  therewith,  it  would  have  amounted  to  a  new  ^  *  "*^  *'"*• 
grant  (t);  but  a  user  on  the  part  of  the  occupier  must  be 
proved,  otherwise  the  common  will  not  pass  (A);  so,  if  a 
copyhold  to  which  common  belonged  escheat,  and  the  lord 
grants  it  with  all  common  appurtenant,  it  was  held  that  the 
grantee  should  have  common,  although  the  ancient  common 
was  extinct,  for  it  operated  as  a  new  grant  (Q ;  so,  a  grant  of 
Himley-Hall,  and  „  <dl  knda^  tenements^  and  hereditaments 
thereto  belonging,  or  therewith  occupied  and  enjoyed,  in  like 
manner  as  A.  had  enjoyed  them,  the  old  common  having 
been  extinguished  by  unity  of  possesrion,  this  was  holden  to 
revive  the  common,  and  it  should  be  intended  that  this 
was  a  feeding  and  should  be  the  same  as  the  tenant  A.  had 
had(m> 

(A)  1  Inrt.  114.  b.  i  9  Co.  135.  El.  794. 

(0  CUmtnU  T.  Lambert,  1  Tkimt.  (m)    Gargrmfe   t.    Oar^we,    2 

205.  Brownl.  52.    See  also  Hob.    131; 

(i)  Btttdikmo  T.  Bfti,  Cro.  EL  Stmdeye  t.  Oi^,  Moor.  467,  pi.  663 ; 

570.  Ckmemie  t.  lAmbert,  tup* 

(0    WorUdge  t.  tOngwwd,  Cro. 
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T^l^       \F^M.i^  ^'   ^     A       *%i%  *    Lx       t    yva 

IX.  Infunes  to  3tti|^t  of  Ctommon,  aiw  tpetr  sumenM. 

%  348.  DiiiMn. 

%  354.  Remedies. 

Duturbanee. 

By  the  Party's  own  Act. 

349.  iZffMtfy  /or   JHsseiim  for^ 

355.  When  tqfpttcable,  or  other- 

mtrly. 

wise. 

Remedy  remaining. 

356.  By  Aetkm  on  the  Case  a^minst 

350.  Dtt/retf . 

Lord. 

Drift  qf  Cattle. 

357.  Not  by  Trespass. 

If^furiet  in  reepeci  to  Feneet. 

Nor  by  Indictment. 

MaUeUna  h^uriee. 

358.  Remedies  i/  one  Comsmemer 

351.  Jurudietion  of  the  Leet. 

against  Another. 

Jurisdiction  qf  the  Court  of 

359.  RemediesofCommoneragnmt 

Chancery. 

Strangers. 

352.  Dieseiein. 

Disseisin  at  Bleetion. 

353.  Disturbance  qf  Commoner  by 

Distress. 

the  Lord,  ^e. 

§  348.  Injuries  to  the  right  of  common,  and  their  several 
remedies,  are  such  as  affect  the  lord  and  the  commoner. 


Disseinn. 
Distorbanoe. 


1.  Affecting  the  Lord. 

The  civil  injuries  affecting  the  lord  are  either  disseisin 
or  disturbance.  Disturbance  is  any  act  by  which  the  right 
of  another  to  his  common  is  incommoded  or  diminished  (n). 
Disturbances  are  of  different  kinds,  as  when  one  having  no 
right  puts  cattle  on  the  lord's  waste  (o),  or  one  having  a  right 
either  puts  cattle  which  are  not  commonable  {p\  or  puts 
more  cattle  on  the  waste  than  the  herbage  will  sustdn,  or 
the  party  has  a  right  to  place  there,  which  is  called  sur- 
charging {g)f  or  encroaches  on  the  waste  by  inclosure  or 
otherwise  (r). 

349,  The  remedy  for  disseisin  is  ejectment,  and  that 
is  the  only  remedy  since  the  abolition  of  the  assize  of  novel 


(n)  3  Comm.  237. 
W  See<m/e,  §317. 
>)  Sea  ante,  §307. 


{q)  2  LcT.  87. 
(r)  14  East,  489. 
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disseisin  by  the  3  &  4  W.  4,  c  27,  s.  36  (see  Dig.  P.  ni.  lit.    incokpoual 
LiiMiTATioKs);  but  before  that  act  abolishing  a  writ  of  right        mbnts. 


the  lord  was  barred  his  remedy  by  ejectment  by  an  adverse  Remedy  for 
possession  of  twenty  years,  and  must  have  had  recourse  to  a  nmij, 
writ  of  right  (s),  and  now  in  that  case  he  is  barred  from 
bringing  any  action. 

The  remedies  for  disturbances  are  either  by  action,  writ 
of  admeasurement,  or  distress. 

The  lord  might  (before  the  3  &  4  W.  4,  c.  27,  s.  36,  abo- 
lishing real  actions)  have  brought  a  quo  jure  against  a  claim- 
ant putting  in  lus  cattle,  but  now  he  may  bring  either  an 
action  of  trespass  or  a  special  action  on  the  case,  which  in 
practice  had  long  superseded  the  former  writ 

Another  remedy  for  surcharges  was  a  writ  of  admeasure- 
ment whereby  the  number  and  description  of  cattle  might 
be  reduced  within  their  proper  bounds  (t).  This  writ  lies 
either  where  a  common  appurtenant  or  in  gross  is  certain  as 
to  number,  or  where  a  man  has  common  appendant  or  ap- 
purtenant to  his  land,  the  quantity  of  which  has  never  yet 
been  ascertained  (x) ;  this  remedy,  though  deemed  to  be  the 
most  effectual,  has  in  practice  given  way  to  the  more  sum- 
mary and  expeditious  remedies  by  trespass  or  action  on  the 
case. 

The  lord  may  maintain  an  action  for  every  trivial  tres- 
pass, because  of  the  entry  and  trespass,  although  it  is  other- 
wise with  the  commoner  (y) ;  and  it  is  not  necessary  that 
the  owner  of  the  soil  should  be  actually  in  possesion  to 
enable  him  to  maintain  an  action ;  therefore,  where  a  rever- 
ffloner  sued  his  tenant,  lessee  of  the  manor,  for  wrongfully 
inclosing  parcels  of  the  common,  held  that  the  action  was 
well  brought  (z). 

(«)  Creaeh  t.   Wiimot,  2  Taunt.  86 ;  1  Titxh.  N.  B.  125,  D. ;  1  RoU. 

160»  n. ;  S.  P.,  Hawke  t.  Bacon,  2  Rep.  365 ;  2  Ld.  IUym.1187. 

Trant.  156.  (y)  See  pott,  §  356;  3  Comm.  237. 

(0  Bract. 229;  Flet.262;  Britt.  148.  (r)  (k^ord  {Queen* t  College,  ifc.) 

\s)  3  Comm.  238  ;  tea  also  2  Inst.  t.  HaUett,  14  East,  489. 
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Distreis. 


350.  In  the  case  of  strangers  putting  in  their  cattl^ 
there  is  no  question  as  to  the  lord's  right  to  distrain  them 
damage  feoMmt  (a);  so^  where  the  number  of  beasts  which  a 
conunoner  may  depasture  is  limited^  it  is  also  settled  that 
the  lord  may  distrain  (i);  but  where  the  commoner  had 
a  right  of  pasture  for  one  ox  only,  and  put  on  two^  it  was 
held,  that  the  lord  could  only  take  the  ox  put  on  last,  but  if 
put  on  together  then  he  might  have  his  dbmce  (c) ;  but  see 
on  this  point  HaU  y.  Having  {d).  It  was  held  formerly 
that,  in  the  case  of  appendancy  the  lord  could  not  resort  to 
this  remedy  until  the  common  had  been  admeasured  (e) ;  scs 
it  has  been  said  that  the  lord  could  not  distrain  a  com- 
moner's cattle  whose  right  was  regulated  by  cauchancy  and 
levancy  (/) ;  and  so,  where  a  man  turns  on  his  cattle  imder 
some  colour  of  right,  the  lord  cannot  distrain,  9ed  seeus 
Drift  of  cattle,  where  he  has  no  right  (g) ;  so,  the  lord  may  drive  the  cattle 
of  the  conunoner  with  those  of  a  stranger  to  pound  upon  the 
common,  in  order  to  sever  them,  without  a  custom  for  so 
doing  {h) ;  and  if  the  cattle  of  a  stranger  be  on  the  conunon, 
he  may  drive  them  out  or  impound  them  (A) ;  and  if  the 
common  be  surcharged,  he  may  detain  the  cattle  tiU  satiafiu)- 
tion  for  the  trespass  without  a  prescription ;  for  distress  is 
incident  to  the  drift  of  a  common,  being  a  thing  of  conunon 
right  for  the  preservation  of  the  common  (i).  As  to  the 
drift  of  a  common,  see  Dig.  P.  i.  ii.  tit  Common. 

As  to  the  injuries  to  the  lord's  estate  for  the  want  of 
fences,  there  is  an  old  writ  entitled  curia  claudenda,  now 
disused,  when  a  neighbour  neglected  to  inclose  his  land,  but 
this  is  now  dealt  with  as  other  nuisances;  see  further  as  to 


Injuries  in  re- 
spect to  fences, 


(a)  See  <m/e,  §  317. 

{b)  Dison  v.  Jatnet,  1  RolL  Abr. 
665 ;  S.  P.,  EUi9  t.  Rowhi,  WiUes, 
638. 

(c)  EUi$  T.  Rowlei,  aup, 

(d)  4  Burr.  2426. 
(«)  F.  N.  B.  125.  D. 


(/)  3^ils.  126. 

(ff)  lb. ;  see  also  Sloper  t.  Alian, 

1  Brownl.  171 ;  S.  C,  2  R4^.  Abr. 
706  ;  Dupon  v.  Jamet,  1  Freem.  273 ; 

2  Sannd.,  Wms.  ed.,  328. 

(A)  TkonuuY.NiekoU,  Zhgf.il. 
(i)  Bromfield  t.  Teigk,  2  Lev.  87. 
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remedies /Mwf,  tit.  Injitiues  to  Things  Bbal.    Malicious   ikcokpouai. 
injuries  to  fences  generally  are  provided  for  by  the  Malicious        msnts.^* 


Injuries  Act  7  &  8  Greo.  4,  see  Dig.  P.  i.  tit.  Mai^icioub  MaUdoua  in- 

INJUBIBS.  ^"*"- 

351.  As  a  rule,  injuries  to  the  lord's  waste  cannot  be  iur  jarisdietion  of 
quired  of  at  a  leet,  held,  therefore,  that  an  amercement  for  ^®  ^^* 
putting  geese  on  a  common  could  not  be  distrained  for  under 

the  authority  of  such  a  court  (A) ;  so,  a  presentment  at  a  leet 
for  digging  coney-burrows  has  been  quashed  (/);  but  the 
by-laws  of  a  leet  may  be  enforced  where  there  is  a  custom 
for  so  doing  (m). 

The  jurisdiction  of  the  Court  of  Chancery  has  been  ex-  Jorifldiction  of 

•     J.  ..  xi*^*  ^^  Court  of 

ercised  m  respect  to  commons,  not  only  m  enforcing  agree-  chancerj. 
ments  respecting  indosures,  and  in  aid  of  the  lord's  power 
to  approTe(n),  but  also  by  injunction  in  restraining  exces- 
sive improvements  ((i);  preventing  injuries  to  young  trees 
by  the  commoners'  cattle  (p);  so,  in  cases  of  excessive 
use  of  turbary  (q),  and  other  like  matters,  but  equity  will 
not  interfere  where  the  plaintiff  has  clearly  his  remedy  at 
law(r). 

2.  hguries  affecting  the  BigkU  of  the  Commoner,  and  their 
Remedies. 

352.  Injuries  to  the  rights  of  the  conmioner  may  be 
dther  by  disseisin  or  disturbance. 

Where  a  commoner  is  ousted  of  common  appendant  or  Dineiiin. 

(ft)  Wormleiffkton  r.  Burton,  Cro.  301 ;  Arthmgton  v.  FiKwkt9,  2  Tern. 

EL  448.  356 ;  Anon,  Gilb.  Eq.  Rep.  183 ;  S. 

(0  AjfTtt^  coff.  T.  Raym.  160.  C,  Eq.  Ca.  Abr.  207. 

(m)  Bxce9ter  (Earl)  t.  Smiik,  2  (q)  lUchardt  t.  Noble,  3    Mer. 

Keb.  367.  373. 

(n)  Daniel  t.  Ardem,  Toth.  118,  (r)  Ftnet  t.  Cobb,  2  Vera.  116; 

and  other  cues;  see  Woolr.  L.  of      v.Pn/mer.Mos.  169;  S.  C.,Eq. 

Com.  c.  xzv.  Ca.  Abr.  207 ;  Denek  ▼.  Bampton,  4 

(o)  Trigff  v.  Payte,  Toth.  175.  Vet.  708. 

(j))  Weekee  ▼.   Stoker,  2  Vera. 
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iNcoBPOKiAL  appurtenant,  whether  of  pasture,  estovers,  or  other,  his  re- 
MSNTs.  '  medies  were  (before  the  3  &  4  W.  4,  c.  27,  s.  36,  abolishing 
assizes)  by  an  assize  of  novel  disseisin,  or  by  ejectment  («), 
but  now  by  ejectment  only ;  and  the  party  injured  will  re- 
cover seisin  of  estovers,  although  the  owner  has  stubbed 
up  the  wood,  so  that  there  can  be  no  more  {t) ;  and  as  to 
when  assize  might  be  brought  and  when  ejectment,  see  1 
Freem.  447;  8  Keb.  738;  1  Str.  54;  Adams  on  Eject- 
ment, 19,  292;  also  further  post,  Injubibs  to  Thinos 
Real. 


DiftnriMOioe  of 
oommoner  bj 
the  lord,  &c. 


858.  A  commoner  may  be  disturbed  in  the  enjoyment  of 
his  common  either  by  the  lord,  or  by  another  conunoner, 
or  by  a  stranger.  The  injuries  which  he  suffers  from  the 
lord  are  either  an  undue  approvement,  or  making  undue 
erections,  or  surcharging  the  common,  wrongfiil  distress, 
obstructing  the  way  to  the  common,  and  the  like.  As  be- 
tween one  commoner  and  another,  the  most  common  in- 
juries complained  of  are  surcharging  the  waste,  taking 
unreasonable  estovers,  digging  pits,  and  the  like.  The 
oommoner  may  be  disturbed  by  a  stranger,  either  by  his 
putting  on  cattle  when  he  has  no  right  so  to  do,  or  by  dig- 
^ng  or  carrying  away  stones,  clay,  &c 


Remedies. 


By  the  party's 
own  acU 


354.  The  remedies  which  the  commoner  has  are  either 
by  his  own  act,  by  action,  or  by  distress. 

If  the  lord  approves  without  leaving  sufficient  conmion, 
the  commoner  may  break  down  the  whole  inclosure(ti); 
but  a  distinction  has  been  taken  where  the  conmioner  is 
entirely  excluded  from  his  common  by  the  lord,  and  where 
he  is  only  abridged  of  his  right,  for  in  this  latter  case  he  can- 
not abate  the  nuisance  or  redress  himself  by  his  own  act  (x); 


43. 


(«)  Jfofy'tcoM,  9  Co.  112;  Hob. 


(0  Hob.  43. 


(«)  2  Inst.  88. 

(«)  6  T.  R.  66  i  see  ante,  $  324. 
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and  an  infomiation  has  been  granted  against  copyholders    incorporsal 
for  pulling  down  indosures  when  there  were  sufficient  gaps        mbnts.  * 
for  them  {y).  "^ 

S05  where  there  is  an  excess  of  coney  burrows,  or  other 
holes  or  pits  on  the  common,  the  commoner  cannot  him* 
self  remove  the  nuisance,  not  even  although  his  cattle  fall 
into  the  pits,  for  he  can  neither  kill  the  coneys  or  fill  up  the 
pits,  his  remedy  in  that  case  being  only  by  action  (z). 

It  has  indeed  been  said  that  a  commoner  might  fill  up 
pits  made  by  a  stranger  (a) ;  but  see  cantroy  1  BrownL  228, 
also  ante,  §  323.  It  is,  however,  settled,  that  although  the 
commoner  may  not  kill  the  coneys  put  on  the  common  by 
the  lord,  yet  he  may  kill  those  that  are  bred  in  a  neighbour's 
land,  and  cannot  therefore  maintain  an  action  against  the 
owner  of  the  conies  (&),  for  conies  being  ferts  natures  no  one 
has  any  property  in  them  (c). 

355.  So,  if  the  lord  sells  the  trees  so  that  the  commoner  whenapplica- 
is  deprived  of  his  estovers,  he  may  have  his  action,  but  he  ^j^^^  ^ 
cannot  by  his  own  act  redress  the  wrong ;  therefore,  where 

one  had  a  common  of  estovers  in  the  wood  of  another,  he 
could  not  take  away  any  part  of  that  which  was  cut,  but 
should  be  put  to  his  action  (cf);  and  this  applies  to  what  is 
done  by  others  as  well  as  by  the  lord;  the  commoner  can- 
not himself  remedy  his  own  wrong,  therefore  he  cannot 
justify  dispersing  the  ashes  cut  and  burnt  by  a  stranger,  who 
has  a  colour  of  right,  for  by  cutting  and  burning  them  he 
has  a  property  therein  (e). 

356.  The  proper  and  usual  remedy  for  a  commoner  as  By  action  on 

thecaie. 

(y)  R.  V.  WpfOl,  2  Mod.  66.  (c)  Hintley   ▼.    Wilkimon,  Cro. 

{x)  JMm.f  2  Leon.  201 ;  Omey*9  Car.  387. 

MM,  Godb.  122.  (d)  SpUnum  t.  Hermiiage,  1  RoU. 

(a)  Howard  t.  Spencer,  1  Keb.  Abr.406. 

884.  (0  Baekham  t.  Jeeup,  3  WOf. 

(b)  BowUtom  y.  Hardy,  5  Co.  104 ;  332,  reoogninng  Baeeet  v.  Maynard, 
S.  C,  Cro.  El.  547  ;  S.  C,  Moor.  Cro.  El.  819,  and  Woadton  ▼.  Now- 
453.  ton,  2  Stra.  777. 
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iKooKPORSAL   tgaiiist  the  lord  or  another  commoner  is  by  action  on  the 
MINTS. '     case;  bat  he  cannot  have  an  action  for  everj  ixesptm,  for  if 


it  be  80  small  that  he  has  not  any  loos,  but  sufficient  common 
remains  for  hiniy  tiien  he  shall  not  haye  any  ledzess  (/). 


Not  by  tret- 
pass. 


Indictment. 


357.  So,  a  conmioner  cannot^  Hke  the  lord,  haTean  action 
of  trespass,  for  he  has  no  ownership  in  the  soil,  22  Aas.  pL 
48,  cited  Bro.  Com.  pL  24,  Smith  y.  Kemp  (^),  althoagh  in 
this  latter  case,  which  was  trespass  for  taking  fish  in  a  fiee 
fishery,  the  phdntiff  had  judgment,  on  tiie  gromul,  that  it 
should  be  intended  that  they  were  the  plaintiflTs  own  fish. 
In  another  case,  where  the  lessee  of  a  copyholder  for  life 
brought  trespass  tn  et  armU,  for  breaking  his  dose  and  cot- 
ting  his  trees,  it  was  held  that  the  copyholder  was  aa  mudi 
tenant  of  the  trees  aa  of  the  land,  and  that  if  EL  has  all  the 
thorns  in  such  a  place  for  estovers,  be  may  maintrin  trespaaa 
against  any  one  that  cuts  them,  even  his  grantor,  and  in 
such  case  need  not  aver  that  he  burnt  them  (A);  this  de- 
cision was  affirmed  in  the  Exchequer  Chamber,  but  reversed 
by  the  Lords,  on  the  ground,  that  the  tenant  could  not  cut 
them ;  and  if  the  lord  could  not,  then  they  must  rot  on  the 
ground  (A). 

A  commoner  can,  however,  in  no  case  proceed  by  indict- 
ment against  the  lord,  but  by  action  only  (t). 


Remedies  of 
one  commoner 
agsinst  an* 
other. 


Action. 


358.  As  to  the  remedies  of  one  commoner  against  an- 
other, he  may  have  a  writ  of  admeasurement,  an  action  on 
the  case,  or  a  distress  against  his  fellow  commoner,  accord- 
ing to  the  circumstances. 

If  a  man  be  disturbed  by  another,  who  has  an  equal  right 
with  himself  to  the  profits  of  the  land,  eitiier  by  surcharging 
the  wastes,  taking  unreasonable  estovers,  turbary,  and  the 


(/)  9  Co.  113. 
(jf)  4  Mod.  186. 

(A)  Aihmead  t.  Hanger,  2  Salk. 
638 ;  S.  C  » 1  Ld.  Raym.  551,  Com. 


71;    11   Mod.  18;    12  Mod.  380; 
Holt,  162  ;  Fort.  152. 

(i)  Wilhughby'*   ctue,  2    Leon. 
117. 
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like»  an  actkm  on  the  case  is  now  nsually  preferred  to  awrit  imoowoavai, 
ot  admeasurement.  mbnts. 

In  the  case  of  saicharging  the  waste,  it  is  no  objection 
to  one  commoner  bringing  an  action  against  another,  that 
he  himself  has  surchaiged  the  common;  for  if  A.*infiinge 
the  right  of  common  of  B.,  it  is  necessary  that  R  should 
have  A.'s  right  ascertained,  otherwise  his  wrongfiil  act  would 
in  procecs  of  time  become  OTidenoe  of  his  right  (k). 

If  a  writ  of  admeasurement  be  sued,  he  cannot  take  the  Admawirt- 
cattle  of  a  fellow  commoner  before  the  admeasurement,  al»  ""^ ' 
though  he  may  afterwards,  for  **  where  there  is  a  colour  of 
right  for  putting  in  the  cattle  a  commoner  cannot  distrain, 
because  it  would  be  judging  for  himself,  in  a  question  that 
depends  upon  a  more  competent  inquiry ;  but  where  cattle 
are  put  upon  the  conmion  without  any  colour  or  pretence  of 
ri^t,  the  commoner  may  distrain  them,  and  therefore  he 
may  distrain  the  cattle  of  a  stranger  (Q."  But  this  rule  with 
regard  to  distress  as  between  commoners  may  be  superseded 
by  special  agreement ;  therefore,  where  there  was  a  mutual 
agreement  between  the  plaintiff  and  defendant  that  neither 
should  turn  any  sheep  or  other  cattle  loose  into  certain  fields 
for  twelve  years,  held  that  this  was  a  release  or  extinguish- 
ment pro  tempore  of  the  plaintiff's  right,  and  might  have 
been  jdeaded  as  such  (m). 

859.  A  commoner  as  against  a  stranger  may  have  an  Remedies  for 

-  J,  ,  commonen 

ejectment,  an  acUcm  on  the  case,  or  a  distress.  againrt  itnm- 

If  a  stranger  eat  the  ccwomon  of  a  freeholder,  the  latter  ^J|[\^^^ 
may  consider  it  as  a  disseisin  and  bring  his  action  accord-  election, 
ingly,  for  a  disseisin  of  common  is  the  taking  away  of  the 
profits  of  the  common  (n) ;  and  a  copyholder  may  have  an 
action  on  the  case  for  a  like  injury  (o) ;  so,  where  day  was 
dug  by  a  stranger,  held  that  an  action  on  the  case  would 

(*)  Hobmm  r.  Tkdd,  4  T.  R.  71.  (n)  CrogaU  v.  Morri9,  1  Brownl. 

(0  Per  Lord  Mansfield,  C.  J.»  4  197. 

Borr,  2426.  (o)  Terry  t.  Ooodier,  1  Roll.  Abr. 

(m)  WkitemanT.King,2  II.  B1.4.  89. 


320 


BIGHT  OF  WAY. 


INCOBPOKIAL 

HBREDITA- 

MENT8. 


Distress. 


lieQ?);  bat  when  day  has  been  dug»  or  grass  cut  by  a 
stranger,  it  is  not  competent  for  the  commoner  to  carry 
them  away,  because  when  once  severed  he  has  no  property 
therein  (q) ;  and  the  stranger  has  by  cutting  them  such  a 
property  therein  that  the  commoner  cannot  intermeddle  with 
them ;  and  therefore,  where  a  stranger  had  burnt  a  load  of 
feme  to  ashes,  the  commoner  was  held  not  justified  in  scatter- 
ing the  ashes  (r),  see  ante,  §  355. 

The  proceeding  by  distress  agunst  a  stranger  was  re- 
cognised in  an  early  case  («),  and  has  since  been  established 
by  many  decisions  (t) ;  and  the  cattle  of  a  stranger  may  be 
distrained  damage  feasant,  whether  they  have  escaped  into 
the  common  or  have  been  put  in  there  (u) ;  and  when  a 
common  of  piscary  is  disturbed,  the  commoner  may  distrain 
nets,  oars,  tackle,  &c.  damage  feasant  {x\  see  Airther  as  to 
remedies  post.  Injuries  to  Things  Real  and  their 
Remedies, 


SECTION  VII. 

RIGHT   OF  WAT. 

§  360.  The  distinction  between  difierent  ways  and  the  pro- 
perty which  may  be  had  in  them  have  already  been  con- 
ndered  under  the  head  of  corporeal  hereditaments  (y).  The 
incorporeal  right  known  by  the  name  of  right  of  way,  the 
subject  of  the  present  section,  comprehends — 

1.  The  nature  of  the  right  and  its  extent. 

2.  How  claimed. 


(p)  BuUen  v.  Sheene,  Godb.  343 
8.  C,  2  Ron.  Rep.  308 ;  Palm.  366 

iq)  Stile  T.  ButU,  Cro.  El.  434. 

(r)  Raekham  v.  Jewp,  3  Wib. 
332. 

(«)  15  H.  7.  12,  cited  Bro.  Com< 
pL39. 

(0  F.  N.  B.  128 ;    9  Co.  112 


Godb.  123;  YelT.  104;  2  BrownL 
148;  Sty.  4829;  1  Freem.  273;  2 
Ler.  252. 

(«)  MorrW  tnue,  Godb.  185. 

\w)  BeynelH.  ChampenuMm,  Cro. 
Car.  228. 

(y)  See  ante,  §  102  et  eeq. 
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3.  User  of  the  right.  incokpo&bal 

4.  Extinguishment  of  the  right.  mints.  ~ 

5.  Suspension  and  reviyal  of  the  right. 

6.  Disturbance  or  interruption  of  the  right 


I.  ^NfatttTt  of  Hz  JSiiigbt  anb  (ts  Jaxtmt 

$  361.  DefiniUan,  |  §  361.  U  an  Soiemeni. 

362.  Appendaney. 


§  361.  A  right  of  way  is  a  privilege  which  an  individual,  Definition. 
or  particular  persons,  such  as  the  inhabitants  of  a  particular 
place,  or  the  owners  or  occupiers  of  a  particular  house  or 
parcel  of  land,  have  of  going  over  another  person's  grounds. 
It  is  one  of  the  most  important  of  incorporeal  hereditaments, 
in  which  one  man  has  an  interest  and  a  right,  though  an- 
other man  be  the  owner  of  the  soil  where  it  is  claimed. 

A  right  of  way  is  simply  an  easement  or  a  privilege  that  Is  an  easement, 
confers  no  interest  in  the  land  (r),  as  distinguished  from  a 
right  to  take  something  out  of  the  soil,  which  is  a  profit  h 
prendre  (a). 

362.  In  Godley  v.  Frith  (J)  it  was  held,  that  a  right  of  Appendancy. 
way  cannot,  like  a  common,  be  pleaded  as  appendant,  for  it 
is  an  easement,  not  .an  interest ;  but  in  Beaudely  v.  Brook{c)^ 
when  land  was  granted  with  a  way  thereto,  this  was  held  to 
be  quasi  appendant  to  it,  and  a  thing  of  necessity;  so,  the 
present  form  of  pleading  is  ^*  as  to  the  said  dose  belon^ng 
and  appertaining ;"  see  further  as  to  pleading,  post,  Inju- 
BIE8  TO  Thinqs  Beal  AND  THEm  REMEDIES ;  SO,  in  an  early 
case  it  was  held  that  an  easement  can  be  claimed  only  in 
respect  of  some  tenement;  therefore,  when  one  granted  to 

(r)  HewHm  v.  Shippam,  5  B.  &  &  Ell.  554 ;  S.  C,  5  Ner.  &  Man. 

C.  221 ;  S.  C,  7  D.  &  R.  783.  308  ;  Bailey  t.  Apphyard,  3  Ner.  & 

(a)  Mammg  t.  Watdaie,  5  Ad.  &  Per.  257. 

EU.  764 ;  S.  C,  1  Nev.  &  Per.  172;  (6)  YelT.  159. 

see  also  Blewett  t.  TVtyomngt  3  Ad.  (c)  Cro.  Jac.  190. 
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INCORPOREAL    aiiother  a  way  over  his  land,  to  a  certain  miU,  of  which  the 

BBRBDITA-  .  . 

MENT8.  grantee  was  not  seised  at  the  time  of  the  grant,  he  could 
not  have  maintamed  an  assize  for  anj  disturbance,  because 
he  had  not  the  frank  tenement  to  which  he  claimed  to  have 
the  way  (d) ;  and  the  purchase  of  the  frank  tenement  after- 
wards would  not  have  enabled  him  to  bring  this  action  (£f); 
so,  in  another  case,  if  one  have  a  way  appendant  to  his 
manor  or  house,  he  cannot  enjoy  it,  unless  in  respect  of  the 
manor  or  house,  for  the  appendancy  is  unalterably  attached 
to  that  to  which  it  is  appendant  (tf);  so,  a  way  appendant 
cannot  be  afterwards  turned  into  gross,  because  it  is  inse- 
parably united  to  the  manor  or  land  to.  which  it  is  inci- 
dent (/);  and  if  a  way  in  gross  be  granted,  the  grantee 
cannot  grant  it  over,  because  it  is  attached  to  the  person  (^); 
see  further,  infra,  §  363  et  seq.,  as  to  the  claiming  of  a  right 
of  way. 


IL  l^olD  clainuDf. 

1.  By  Prescriptifm, 

§  363.  PreMcribing  in  a  que  Estate.    I   §  364.  What  can  or  cannot  be  pre- 
Who  cannot  prescribe.  \  scribed  for. 

365.  Setting  out  the  Termini. 


2.  By  Grant. 

366.  What  is  a  Orant. 
When  the  Way  passes  in  a 

Grant. 
Way  appendant  or  in  gross. 

367.  Construction  of  Grants, 
Against  the  Grantor. 


368.  In  other  Cases. 

369.  Extent  of  the  Grant  in  favour 
qfthe  Grantee. 

370.  Construction      against     the 
Grantor. 


3.  By  Reservation. 
371.  Construction  qf  Reservations. 


(d)  21  E.  3.  2,  pi.  5.  (/)  5  H.  7.  7. 

(«)  Br.  Cheminp  pi.  14,  citing  5  (g)  7  H.  4.  36.  B. 

H.  7.  7. 
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4.  By  Custom.  incorporkal 

HERKDITA. 

f  372.  Wkoi  a  good  Cutiom.  mbnts. 

5.  By  Necessity, 

§  373.  In  eon  qfa  Grani.  i   §  374.  Other   Case$  qf  a   Way  by 

Jn  CMe  qfa  JRe^ervaHon,  Neceuity. 

GrmU  by  a  Tnuht.  \  Bximt  qf  the  Biyhi. 

375.  Old  and  New  Way. 


§  363.  There  are  five  ways  of  claiming  this  right,  that 
is,  by  presoiptioi^  by  grant,  by  reservation^  by  custom^  and 
from  necessity ;  to  these  may  be  added  the  claims  to  pri- 
vate ways  given  by  Act  of  Parliament. 

1.  By  Prescription. 

Where  a  man  is  seised  in  fee,  he  may  prescribe  that  "he  P«wnWiigini 
and  all  those  whose  estate  he  hath  in  the  said  messuage,  have 
from  time  immemorial  had  a  foot-way,  &C.,''  {as  the  case 
may  be)y  and  this  is  called  prescribing  in  a  que  estate  (A) ; 
so,  a  man  may  prescribe  for  a  way  to  a  chiu*ch,  market,  &c, 
through  the  dose  of  another  (i) ;  or,  the  inhabitants  of  a 
vill  may  prescribe  for  a  way  to  a  parish  church  over  a  par- 
ticular field  (A);  or,  as  it  seems,  a  way  over  a  church- 
yard(Q;  so^  for  inhabitants  to  have  a  crossway,  for  it  is 
an  easement  and  not  an  interest  (m). 

A  lessee  for  life  or  years,  or  tenant  at  will,  or  an  inhabit-  Who  cannot 
ant  of  a  parish  who  is  tenant  at  will,  cannot  prescribe  to  ^^^^^  ^' 
have  a  common  in  their  own  names,  because  of  the  meanness 
of  their  estates,  but  they  may  prescribe  to  have  a  way  to 
church  over  another  man's  ground,  because  such  are  only 
easements  (n) ;  but  if  a  lessee  prescribe  for  a  way,  he  ought 
to  make  a  good  title  to  himself  from  his  lessor  {o).  But  it 
is  not  necessary  that  the  party  prescribing  for  the  right  of 

{h)  1  Inst.  113.  b.  £.4.  8,  pi.  10. 

(t)  Br.  Cbem.  2.  (m)  Stone  v,  Wakeman,  Noj,  120. 

(k)  Jordan  y.  Atwood,  1   Boll.  (n)  Dy.  72,  dted  6  Mod.  366. 

Abr.  936.  (o)  2  Lntw.  1528. 
(0  Brook.  Prawr.  pi.  91,  dtini^  18 

y2 


324 


RIGHT  OP  WAY. 


iKcoRPORKAL   wB,j  shouM  occupj  the  premises  in  respect  of  which  he  makes 
the  dairn^  provided  he  is  proved  to  be  seised  thereof  {p). 


HBRBDITA- 
II  KNTS. 


What  can  or 
cannot  be  pre- 
flcribed  for. 


364.  A  man  cannot  prescribe  to  have  a  way  over 
another's  ground  from  one  part  to  another  {q) ;  but  from 
one  part  of  hi^  own  ground  to  another  he  may  daim  a  way 
over  the  ground  of  anpther  person  (r).  It  has  however  been 
said,  that  if  a  man  have  a  right  of  way  to  the  churchy  and 
the  close  next  to  the  house  over  which  the  way  leads  is  his 
own,  he  cannot  prescribe  that  he  has  a  right  of  way  from 
his  house  to  the  church,  because  he  cannot  prescribe  for  a 
right  of  way  over  his  own  land,  sed  qucBre  {«) ;  so,  a  claim  of 
a  prescriptive  right  of  way  firom  A.  over  the  defendant's 
dose  unto  D.,  is  not  supported  by  proof  that  a  dose  called 
C,  over  which  the  way  once  led,  and  which  adjoins  to  D., 
was  formerly  possessed  by  the  owner  of  dose  A.,  and  by 
him  was  conveyed  in  fee  to  another  without  reserving  the 
right,  for  thereby  it  appears  that  the  prescriptive  right  of 
way  does  not,  as  daimed,  extend  to  D.,  but  stops  short  at 
C.(<). 


out  the  3g5^  jn  daiming  a  way  by  prescription,  tiie  termini  of 
the  way  should  be  set  out,  and  the  way  should  be  shewn  to 
pass  from  such  a  place  to  such  a  place  (ti),  for  a  man  may 
not  go  over  the  groimds  of  another,  but  to  the  right  place  {v) ; 
therefore,  if  aman  claims  a  way  from  B.  to  tiie  rectory,  it  is 
not  good,  for  the  terminus  ad  quern  is  uncertain  {x) ;  or  that 
it  goes  from  B.  to  a  close  adjoining  to  a  messuage  in  B., 
without  saying  in  what  parish  the  dose  was,  for  tiiough  the 
messuage  was  in  B.,  perhaps  tiie  dose  adjoining  was  not  (y); 


(p)  8toU  Y.  Stott,  16  East,  343 ; 
tee  also  Pntud  ▼.  HoIUm,  1  B.  &  C. 
8 ;  S.  C,  2  D.  &  R.  31. 

{q)  6  Mod.  3. 

(r)  Id.  4. ;  Garth.  451. 

(t)  Slmoman  y.  Wt»tt  Mm.  387; 


Wright  Y.  Raiiray,  1  East,  377. 

(0  Wrights.  Rattra^^iup. 

(«)  39  H.  6.  6. 

(v)  Hob.  190 ;  see  also  CobU  y. 
Alien,  Hutt.  10. 

(«)  Anon,,  2  Leon.  10. 


S.  C,  2  BoU.  Rep.  397;  see  also  (y)  2  Latw.  1528. 
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but  a  maa  who  prescribes  for  a  way  through  the  dose  of  iwcorporbal 

__  _  _  .  ,         ?  V  .      .  HKRKOITA- 

B.  need  not  say  how  many  acres  it  contams  {z) ;  so,  it  is  not        mbnts. 
necessary  to  describe  all  the  closes  intervening  between  the 
two  termini  (a). 

2.  By  Grant. 

366.  A  right  of  way  is  acquired  by  grant,  when  the  What  U  a 
owner  of  a  piece  of  land  grants  to  another  the  liberty  to  ^"^  * 
pass  oyer  his  grounds  to  go  to  church  or  to  market,  and  the 
like  (b);  so,  if  A.  covenants  that  B.  shall  enjoy  such  a 
way  (c).  Unless  a  way  be  appendant  to  land,  a  grant  of  When  the  way 
that  land  will  not  include  the  way  without  express  words  (d);  grant. 
80^  it  will  not  pass  under  the  term  tenement  (d) ;  but  if 
it  be  appurtenant,  it  will  of  course  pass  under  the  word 
"appurtenances ;''  therefore,  if  a  man  seised  of  two  acres, 
to  which  a  way  is  appurtenant,  grants  one  acre  with  all 
ways,  &C.,  the  way  shall  be  granted  (e) ;  but  not  if  the  way 
be  extinct  (y),  unless  the  parties  appear  to  have  intended  to 
use  the  words  "appurtenances,''  or  "all  ways  appertaining," 
&c,  in  a  sense  larger  than  their  ordinary  l^al  sense  (A) ;  or 
unless  it  be  a  way  of  necessity  which  will  pass  without 
words  of  grant  (t) ;  or  that  there  had  been  a  long  period  of 
previous  enjoyment  of  the  way  {j).  So,  by  the  words  "all 
ways  thereunto  appertaining,"  in  an  imderlease,  a  way  over 
the  soil  of  the  original  lessor  will  not  pass,  because  the  ori- 
ginal owner  only  has  the  right  of  demising  all  ways  apper- 
taining to  his  property  (k) ;  but  it  might  in  that  case  have 

(a)  Bro.  Chem.  6.  alfo  WhaUeff  ▼.  T^ompmmt  1  B.  & 

(a)  8imp9fm  v.  Lewtkwaii€f  3  B.  P.  371  ;    Clements  ▼.  Lambert,  1 

&  Ad.  226.  Tannt.  205. 

{b)  Holme  ▼.  Seller,  3  Lev.  305  ;  (A)  Barlow  v,  Rhodee,  1  Cr.  & 

1  Ld.  Raym.  75 ;  BnU.  N.  P.  74 ;  M.  439. 

Senhouee  t.  ChrUtian,  1  T.  R.  560.  (t)  Grimes  v.  Peacock,  sup. 

(c)  Holme  ▼.  Seller,  sup,  {J)  Hinehclife v.  Kmnoul  (Earl), 

(d)  11  H.  6.  22.  B.  5  Bing.  N.  C.  1 ;  S.  C,  6  Sootr, 
(«}  Siiqth  Y.  Haydon,  6  Mod.  3.  650. 

See  also  Plowd.  170.  {k)  Harding  v.  Wilson,  2  B.  & 

iff)  Sandeys  v.  (^,  Moor.  467;      C.  100 ;  S.  C,  3  D.  &  R.  287. 
Grimes  ▼.  Peacock,  1  Bulst.  17  ;  see 


326  RIGHT  OF   WAT. 

iNcoEPORKAL  passed  by  the  words  "heretofore  used  (/) ;"  so,  if  by  such 
1CBNT8.  '  an  underlease  a  way  be  granted  without  specifying  any 
breadth,  although  specified  in  the  original  lease,  the  undor- 
lessee  shall  have  a  conyenient  way  only  (Z) ;  so,  where  there 
was  a  covenant  in  a  demise  for  contributing  with  other  oc- 
cupiers of  the  lessor's  property  to  the  keeping  up  paths,  &c., 
used  in  common  by  them,  and  it  was  proved  that  the  plain- 
tiff had  always  used  the  path  in  question,  and  that  there 
was  no  other  path  to  which  the  covenant  could  apply,  it 
was  held,  that  it  might  be  inferred,  particulariy  from  the 
use  of  the  word  "  common,"  that  the  defendant  took  the 
soil  demised  to  him  subject  to  the  plwntiff's  right  of  way  (m). 
Where,  on  the  words  of  the  grant  in  a  lease,  it  is  uncertain 
which  of  two  ways  is  intended,  parol  evidence  wiU  be  ad- 
mitted to  shew  which  the  grantor  intended  to  grant  (n);  but 
not  evidence  of  the  acts  and  declarations  of  the  parties,  as 
showing  where  the  way  was  intended  to  be  (n) ;  as  to  th€ 
presumption  of  a  grant  from  user,  see  posty  §  380. 

Way  append.  But  there  is  a  distinction  between  a  grant  of  land  where 
a  way  is  appendant,  and  a  grant  of  a  way  in  gross,  for  in 
the  first  case  a  way  would  pass  in  a  parol  lease  for  less  than 
three  years  (o),  because  whatever  is  incident  to  land  will 
pass  under  the  name  of  land  (o);  but  in  the  second  case  it 
goes  with  the  person,  and  can  take  effect  by  deed  only  (p). 

Construciion  of  367.  A  grant  is  always  construed  most  strongly  against 
the  grantor;  therefore,  if  a  man  grant  premises  with  all 

Against  the  ways,  such  ways  as  are  ordinarily  used  shaU  pass ;  as  if  one 
seised  of  B.  and  W.  use  a  way  through  W.  to  B.,  and  then 
grant  B.  with  all  ways,  the  way  through  W.  shall  ip0jsa{(j)\ 
and  this  will  be  deemed  to  extend  to  every  part  of  the 
demised  premises,  although  no  express  mention  be  made  of 
them  in  the  lease;  therefore,  where  by  a  lease  certain  houses, 

(0  Harding  v.  Wilitm,  2  B.  &  («)  0«6oni  ▼.  TTiftf,  7  C.  &  P.  761. 

C.  100 ;  S.  C,  3  D.  &  R.  287.  (o)  2  RoU.  Abr.  60. 

im)  Oakley  ▼.  Adamtan,  8  Bing.  (p)  Shwman  ▼.  Wett,  Pdm.  387. 

356;  S.  C,  1  M.  &  Sc.  510.  (q)  Harding  y.  Wii90n,  ngr. 


ant  or  in  gross. 
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with  a  pieoe  of  ground  which  was  part  of  an  adjoining  incorporeal 
yard,  were  demised  to  a  tenant,  and  all  ways  with  the  said  ments. 
premises,  or  any  part  thereof  used  or  enjoyed,  the  lessee 
was  held  entitled  to  a  right  of  way  to  every  part  of  the 
yard,  such  yard  having  been,  at  the  time  of  granting  the 
lease,  in  the  occupation  of  one  person,  who  had  always  used 
and  enjoyed  the  same  right  (r);  so,  if  a  man  seised  of 
Blackacre  and  Whiteacre,  uses  a  way  through  White- 
acre  to  Blackacre,  and  afterwards  grants  Blackacre  with 
all  ways,  iin&  way  through  Whiteacre  shall  pass  to  the 
grantee  (x). 

868.  A  mistake  of  the  grantor  in  calling  ways  appurte-  In  other 
nant,  which,  in  fact,  may  be  only  convenient  and  accus- 
tomed ways,  will  not  vitiate  the  grant,  particulariy  where 
no  proof  was  given  of  any  other  way  in  alieno  solo,  that 
would  satisfy  the  words  of  the  grant  (t) ;  and  where  the 
word  ^'appertaining"  cannot  have  its  proper  signification, 
it  shall  have  such  a  signification  as  was  intended  by  the 
parties  (tt). 

So,  a  grantor  will  not  be  permitted  to  defeat  his  own 
grant;  therefore,  where  the  lessees  of  a  colliery  had  agreed 
to  grant  to  the  lessees  of  a  neighbouring  colliery  a  licence 
to  use  a  right  of  way  which  the  former  enjoyed,  and  the 
owner  of  the  first  colliery  then  (improvidentiy  perhaps) 
granted  the  same  identical  right  of  way,  for  a  term  of  years, 
to  the  second  lessee;  subsequentiy,  however,  this  owner 
became  possessed  by  assignment  of  the  first  colliery,  and  oi 
the  way-leave,  when  he  wanted  to  remove  the  materials 
from  the  old  waggon  road,  but  on  an  application  to 
Chancery  by  the  second  lessees,  he  was  prevented  from  so 
doing  in  contravention  of  his  own  deed  (r) ;  but  in  cases  of 

(r)   Kooytira  v.  Lucas,  5  B.  &  (0  MorrU  v.  Edgington,  3  Taunt. 

A.  830 ;  see  also  OaJtley  y.  Adanuon,  31. 

8  Bing.  356 ;  Jamei  ▼.  Plant,  4  Ad.  (tc)  Flowd.  170. 

&  EU.  761.  (v)  Neunnarsh  v.   Brandling,    3 

(t)  8tiq>U  T.  Naydon,  6  Mod.  3;  Swanst.  99. 
Com.  Dig.  tit.  Chbmin,  (D.  3). 
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iNco&poRBAL  this  kind^  the  Court  will  sometimes  grant  a  quantum  dam" 
MSNT8. '  rdficawt  (w);  so^  where  one  granted  land  of  unequal  widths 
described  as  abutting  on  a  road  on  his  own  soil.  It  abutted 
on  the  broadest  part  of  the  road ;  but»  in  the  narrowest  part 
of  it»  a  narrow  strip  of  the  grantor's  land  intervened  between 
the  road  and  the  premises  granted ;  it  was  held^  that  the 
grantor^  and  those  claiming  from  him  were  concluded  from 
preventing  the  grantee  from  coming  out  into  the  road  over 
this  slip  of  land ;  the  grantor  having  said,  **  This  land  abuts 
on  the  road,"  it  was  not  competent  to  him  to  say,  that  the 
land  on  which  it  abutted  was  not  the  road  (a:);  so,  one 
who  has  a  grant  of  an  occupation  way  may  declare  in  case 
against  the  ow^er  of  the  land  over  which  the  way  leads,  for 
obstructing  him,  although  it  be  proved  that  the  public  in 
general  had  used  the  way  without  denial  for  the  last  twelve 
years  (y). 

Extent  of  the         869.  Under  the  grant  of  a  free  and  convenient  way  for 

grant  in  favour 

of  the  grantee,  the  purpose  of  carrying  coals,  (among  other  articles),  the 
grantee  has  a  right  to  lay  a  framed  waggon-way,  or  any  such 
way  as  may  be  necessary  for  the  carrying  of  that  commo- 
dity {z) ;  so,  where  A.  granted  to  B.,  his  heirs  and  assigns, 
occupiers  of  certain  houses  abutting  an  a  piece  of  land  about 
eleven  feet  wide,  which  divided  those  houses  from  a  house 
then  belonging  to  A.,  the  right  of  using  thesaid  piece  of 
land  as  a  foot  or  carriage  way,  and  gave  him  '^all  other 
liberties,  powers,  and  authorities,  incident  or  appurtenant, 
needful  or  necessary  to  the  use,  occupation,  or  enjoyment  of 
the  said  road,  way,  or  passage,"  held,  that  under  these 
words  B.  had  a  right  to  put  down  a  flagstone  in  this  piece 
of  land,  in  front  of  a  door  opened  by  him  out  of  his  house 
into  this  piece  of  land,  as  the  same  was  granted  for  the  occu- 
pation of  a  dwelling-house,  and  the  grantee  ought  to  have 

(w) y.  WhiUf  dted  3  Swanst.  (y)  AUen  ▼.  Ormtmd,  8  East,  4. 

108.  (z)  Senhouae  ▼.  ChriMtim,  1  T.  R. 

{s)  Roberii  t.  Karr,   1    Taunt.  560. 
495. 
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everythiiig  needful  for  such  occupation  (a).     Leases  gene-   ivcoRPOftSAi. 
rally  contain  the  words  '^  heretofore  used^"  by  which  such        mints.  ' 
ways  would  pass  as  have  been  heretofore  enjoyed ;  but  in  the 
absence  of  these  words  or  words  to  the  like  effect)  an  under- 
lease would  confer  nothing  more  than  a  convenient  way  {b), 

370.  On  the  other  hand,  under  the  grant  of  a  way  finom  Constniction 
A.  to  B.  in,  through,  and  along  a  particular  way,  the  grantee  g^^e. 

is  not  justified  in  making  a  transverse  road  across  tiie  same(c); 
so,  if  a  person  has  a  way  through  a  close  in  a  particular 
direction,  and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes  (d);  so,  a  person 
having  a  private  way  over  the  land  of  another,  cannot  when 
the  way  is  become  impassable  by  the  overflowing  of  the 
river,  justify  going  on  the  adjoining  land,  altiiough  such 
land,  together  with  the  land  over  which  the  way  is,  both 
belong  to  the  grantor  of  the  way  {e) ;  it  is  otherwise  where 
a  highway  is  impassable;  but  that  is  upon  a  different  prin- 
ciple, for  in  tiiat  case,  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitied  to  pass 
in  another  line  (e),  see  also  further  as  to  the  user  of  a  way, 
post,  §§  376,  377. 

3.  By  Reservation. 

371.  A  right  of  way  may  be  claimed  by  express  reser-  Comttiictkmor 
vation,  as  where  A.  grants  land  to  another  reserving  to  him    "*^ 

self  a  way  over  such  land;  and  the  construction  of  such  re- 
servations will  be  the  same  as  in  the  case  of  grants,  for  what 
will  pass  by  words  in  a  grant  will  be  excepted  by  like  words 
in  an  exception  (jr) ;  therefore,  where  a  grantor  conveyed  in 
fee  farm  land  in  the  manor  of  A.,  '' excepting  and  reserved 
out  of  tiie  grant  all  mines  of  coals  within  the  fields  and 

(a)  Gerrardr.  Cooke,  2  N.R.  169*  (d)  1  Rdl.  Abr.  391 ;  1  Mod.  190. 

(b)  Harding  ▼.  WiUon,  2  B.  &  C.  (e)  Taylor  w.  Whitehead,  Doogl. 
100.  744. 

(c)  Senhou9e  ▼.  Chriitian,  1  T.  R.  (^)  Sheph.  Toncbit.  100. 
560. 
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INCORPOREAL   temtories  of  A.  aforesaid,  together  with  sufficient  wayleave 
MBNTs. '     itt^d  stayleave  to  and  from  the  said  mines,  with  liberty  of 


sinking  and  digging  pits,"  held  that  under  this  reservation  of 
^  a  sufficient  wayleave"  the  right  of  erecting  a  steam-engine, 
and  other  machinery  necessary  for  draining  them,  with  all 
proper  accessaries,  passed  as  incident  thereto  (A) ;  and  the 
right  was  not  confined  to  sudi  ways  as  were  in  use  at  the 
time  of  the  grant  (A),  sed  qucBre  whether  such  a  reservation 
gave  the  liberty  to  construct  a  railway  to  the  exclusion  of 
the  owner  of  the  soil  (A). 


Whatagood 
dutom. 


In  case  of  a 

grant. 


4.  By  Custom. 

372.  A  right  of  way  may  likewise  be  claimed  by  custom, 
and  a  custom  that  every  inhabitant  of  a  certain  vill 
shall  have  a  way  over  certain  land  to  church  or  to  market 
is  good,  because  it  is  an  easement  only,  not  a  profit  (z) ;  so, 
a  tithe*owner  is  entitled  to  make  use  of  the  road  ordinarily 
used  in  the  occupation  of  the  close  in  which  the  tithe  is 
taken  (A) ;  but,  he  cannot  justify  carrying  his  tithes  home 
by  any  other  road,  although  the  farmer  himself  may  have 
used  it  for  the  occupation  of  his  farm  (A) ;  so,  the  right  to 
use  a  towing-path  along  the  banks  of  navigable  rivers  is 
founded  upon,  and  must  be  ascertained  solely  by,  the 
usage  (/). 

5.  By  Necessity, 

373.  Lastly,  a  right  of  way  may  be  claimed  from  the 
necessity  of  the  thing.  It  is  a  settled  rule  of  law  that  the 
grant  of  a  thing  shall  carry  all  things  included,  without 
which  the  thing  granted  cannot  be  had  or  enjoyed  (m); 


(A)  Dand  ▼.  KingMcote,  6  M.  & 
W.  174. 

(0  Stwte  T.  Wakeman,  Noy,  120. 

{k)  1  Bulstr.  108,  racognlMd  in 
Cobb  T.  Selby,  2  N.  R.  466. 

{t\  Vernon  ▼.  Prior ,  recognised  in 
BaU  y.  Herbert,  3  T.  R.  253,  oyer- 


ruling  the  decision  as  to  this  point, 
R,  y.  Cluworih  {Inhab.),  6  Mod.  163; 
«ee  also  Pierce  y.  Ld,  Fkueonberg, 
I  Burr.  292,  recognised  in  BaU  y. 
Herbert,  eup,  ;  Jft/et  y.  Roee,  1 
Marsh.  313. 
(m)  Hob.  234. 
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therefore,  if  a  person  having  a  dose,  bounded  on  every  ride    incoeporsal 

BBREDITA- 
MKNT8. 


by  his  own  land,  grants  the  close  to  another,  the  grantee 
shall,  have  a  way  as  a  necessary  incident  to  the  grant,  as 
otherwise  he  can  derive  no  benefit  from  the  grant  (n);  and 
it  is  the  same,  though  the  close  aliened  be  not  totally  in- 
dosed  by  the  gngntor's  land  but  partly  by  a  stranger^s,  for 
the  grantee  may  not  go  over  the  stranger's  land(o);  so.  In  case  of  a 
in  the  case  of  a  reservation,  for  where  a  man  having  four  """^^  ®°* 
doses  lying  together,  sells  three  of  them,  reserving  the  middle 
close,  but  not  mentioning  expressly  anything  as  to  a  way 
for  lumself,  here  the  law  wQl  reserve  a  way  for  his  benefit  (/?); 
and  this  rule  is  not  affected  by  unity  of  possession  (7);  and 
the  rule  applies  as  well  to  a  trustee  as  to  any  other  grantor. 

Thus,  where  a  person,  as  a  trustee,  conveyed  land  to  Grant  by  a 
another,  to  which  there  was  no  access  except  over  the 
grotmd  of  the  trustee,  it  was  held,  that,  as  it  could  not  be 
intended  that  the  trustee  made  a  void  grant,  it  must  be 
supposed  that  some  beneficial  interest  would  be  conferred, 
and  hence  arose  a  way  of  necessity  (r) ;  so,  in  the  case  of  a  In  a  lease, 
lease,  if  land  be  granted  with  a  way  thereto,  the  way  shall  be 
quasi  appendant  to  it,  and  shall  pass  as  a  matter  of  necessity, 
although  not  expressed  in  the  lease,  for  the  land  cannot  be 
used  without  it  («). 

874.  On  a  similar  principle  a  rector  may  enter  into  a  Other  caws  of 
dose  to  carry  away  the  tithes  by  the  usual  road;  for  the  l^yj  ^ *****■" 
privilege  is  incident  to  the  right  of  tithes  given  to  him  by 
the  law  (t);  so,  if  one  have,  either  by  grant  or  prescription, 
a  right  to  wreck  thrown  upon  another's  land,  he  has  of  ne- 
cessary consequence  a  right  to  a  way  over  the  same  land  to 

take  it(;p);  and  as   the   queen  has  a  right   of  way  over  Extent  of  the 

right. 

(ft)  Oldjield'9  ease,  Noy,  123;  2  also  h^a,  §  384. 

Roll.  Abr.  60,  pi.  17.  (r)  Howton  v.  F^earMH,  8  T.  R. 

(o)  2  RoU.  Abr.  60.  50. 

(p)  Clark  V,  Coggey  Cro.  Jac.  170;  (t)  Beaudeig  ▼.  Brook^  Cro.  Jae. 

S.  C,  Ow.  122.  189. 

{q)  Jhtiton  ▼.   Teglar,  2  Lutw.  (/)  Cobb  ▼.  Selbg,  2  B.  &  P.  466. 

1487  ;  Packer  ▼.  WaUted,  2  Sid.  39 ;  (x)  Anon.,  6  Mod.  149. 
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iNcoRPouAi.   another's  land,  her  grantee  shall  have  the  same;  but  this 
MKNTs.^'     ^^^  of  way  cannot' be  pleaded  generally,  without  shewing 


the  manner  in  which  the  land  over  which  the  way  is 
dauned  is  charged  with  it ;  for  a  plea  that  supposes,  that, 
wherever  a  man  has  not  another  way,  he  has  a  right  to  go 
over  his  neighbour's  dose,  is  bad,  because  he  has  no  sudi 
general  right  (y) ;  and  a  way  of  necessity  is  only  commen- 
surate with  the  existence  of  such  necessity ;  and  when  the 
necessity  ceases,  the  right  of  way  also  ceases ;  therefore, 
where  a  man  has  a  way  of  necessity  over  certain  lands,  such 
way  ceases  to  exist,  on  his  being  able  to  approach  and  oc- 
cupy the  land  for  which  such  way  was  used,  by  passing 
over  his  own  soil  (z) ;  and  where  a  way  is  claimed  of  neces- 
sity, it  will  be  a  good  plea,  that  the  plaintiff  has  another 
way  (a);  but  it  is  otherwise,  when  a  way  is  churned  by  pre- 
scription or  grant 

Old  and  new  375.  Where  there  is  an  ancient  way,  it  should  be  first 

^*^'  claimed;  therefore,  where  A.  the  owner  of  a  close  situate 

within  a  dose  belonging  to  B.,  had  a  prescriptive  right 
of  way  through  B.'s  dose  to  his  own,  and  B.  stopped  up 
the  old  way  and  made  a  new  one,  which  was  afterwards 
used«  but  subsequently  was  also  stopped  up  by  B.,  in  an 
action  by  B.  against  A.  for  going  over  the  new  way,  it  was 
hdd  that  A.  could  not  justify  using  this  way  as  a  way  of 
necessity,  but  that  he  should  either  have  gone  the  old  way 
and  thrown  down  the  indosure,  or  brought  an  action 
against  B.  for  stopping  up  the  old  way  (b) ;  the  new  way 
was  only  a  way  of  sufferance  during  the  pleasure  of  both 
parties,  and  A.  by  stopping  it  up  determined  his  pleasure ; 
so,  if  the  owner  of  a  close  in  which  there  is  an  andent  way, 
ploughs  it  up,  leaving  a  new  way  in  another  part,  a  person 
may  justify  going  along  the  ancient  way,  for  he  is  not 

(y)  BuUard  ▼.  Harriion,  4  M.  &  (a)  darkY,  Coffffe,  Cro.  Jae.  170; 

S.  387;  aee  alfo  1  Wmi.  Saund.  323,  Staple  ▼.  HeydoHf  6  Mod.  4 ;  Com. 

n.  (6).  Dig.  tit.  Chbmin,  (D.  4). 

(z)  Holmet  ▼.  Gdn'iif ,  2  Bing.  76 ;  (b)  Reynoldt  t.  Oerk,  WDles,  282. 
8.  C,  9  Moore,  166. 
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bound  to  go  the  way  which  is  unploughed  (e) ;   yet  if  a   incorporeal 
person  diooses  to  go  along  the  new  way  he  may  justify        mbnts.  ' 
the  trespass,  because  the  plaintiff  had  stopped  up  the  old 
way(rf). 

But  if  a  man  possessed  of  a  dose  surroimded  by  others, 
grant  that  dose,  the  grantee  shall  have  a  convenient  way; 
he  is  not  bound  to  use  the  same  way  as  the  feoffor  has 
done(e);  for  here  the  old  way  is  extinguished  and  a  new 
one  granted  finom  the  necessity  of  the  case,  and,  conse- 
quently, it  ought  to  be  such  an  one  as  will  afford  the  most 
convenient  and  reasonable  mode  of  enjoying  the  premises  (^); 
and  so  the  way  should  be  over  the  most  convenient  part  of 
the  grantor's  land  as  a  necessary  incident  (A),  see  further 
wi/ro,  §  376. 


ni.  ^ser  of  SRass. 


§  376.  PreieripHve  Wa^$. 
Extmt  qf  th€  Right. 

377.  Sui(feeitoTerm$o/ikeGrant, 
lAcenee. 

378.  Onwenimtee  qf  Graniee. 


i  379.  Ways  o/Nece$tity. 

380.  Pr9»umpHom  qfa  Grant /ram 

long  Uter. 

381.  U$er  under  the  PreeeriptUm 

Act. 


§  376.  As  to  prescriptive  ways,  a  person  is  justified  in  using  Prescriptive 
the  ancient  way,  although  it  be  ploughed  up,  and  a  new  ^'^' 
way  lefl(i);  but  a  right  of  way  for  agricultural  purposes  is 
a  limited  and  qualified  right,  and  does  not  necessarily  confer 
a  right  to  use  such  way  for  general  and  commercial  pur- 
poses (A);  so,  a  right  of  way  for  all  manner  of  carriages  does  Extent  of  the 
not  necessarily  include  a  right  of  way  for  all  manner  of  cat- 
tle (/);  so,  where  a  man  has  a  right  of  way  for  carriages  and 


(c)  Hwn  ▼.  Taylor^  "Soj,  128. 

(d)  Home  ▼.  Widlake,  Ydy.  141; 
S.  C,  1  Brownl.  212. 

(0  OldfieUTi  eaee,  Noj,  123. 
{jg)  BdgingUm  \.  Morrie,  3  Taunt. 
31. 


(h)  StapU  ▼.  Hegdon,  6  Mod.  3. 

(0  OldJMd's  eaee,  Koy,  123. 

(k)  Jackeon  ▼.  Staeeg,  Holt,  N. 
P.  C«.  455. 

(0  BallQrd  ▼.  Dgeon,  1  Tumt. 
279. 
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iNcoftPORKAL  cattle  to  a  particalar  doee,  he  cannot  extend  the  right  to 
MBNT8.  other  cloees  (m) ;  therefore,  where  A.  had  a  way  over  B.  a 
ground  to  Bkckacre,  and  drove  his  beasts  over  B.'s  ground 
to  Blackacre,  and  then  to  another  phtce  lying  beyond  Black- 
acre,  it  was  held  that  he  could  not  justify  using  the  way  to 
those  lands,  which  he  occupied  beyond  (n);  for  a  man  might 
purchase  a  hundred  or  a  thousand  acres  adjoining  to  Black- 
acre,  to  which  he  prescribes  to  have  a  way,  by  whidi  the 
owner  of  the  land  would  lose  the  benefit  thereof  (n) ;  for  a 
prescription  presupposes  a  grant,  and  ought  to  be  continued 
according  to  the  intent  of  its  original  creation  (n) ;  so,  if  a 
man  have  a  right  of  way  to  a  close  for  some  purposes,  he 
must  not  enlarge  it  to  other  purposes  (o) ;  but  the  extent  of 
the  right  is  a  question  for  the  jury  under  all  the  drcum- 
stances  (/?).  For  this  reason  in  claiming  a  way  by  prescrip- 
tion the  termini  of  the  way  should  be  set  0Jit{q) ;  also 
where  the  way  is  impassable  (r). 

Subject  to  377.  In  the  case  of  grants  the  user  of  the  way  is  r^ulated 

grant  ^  ^  by  the  terms  of  the  grant,  subject  to  the  construction  of  the 
Courts,  which,  as  in  other  cases  of  grants,  is  most  strict 
against  the  grantor  («).  On  the  other  hand,  the  grantee  is 
bound  to  keep  within  the  terms  of  his  grant,  therefore  if  one 
seised  in  fee  of  a  place  in  a  town,  shut  out  from  the  street 
by  a  gate,  and  also  seised  of  a  messuage  and  a  piece  of  land 
adjoining,  enfeoffed  another  of  the  messuage  and  piece  of 
land,  and  granted  him  "  ingress,  egress,  and  regress  in,  to, 
and  beyond  the  same  premises  and  the  aforesaid  gate  and 
place,  it  was  held,  that,  under  this  grant,  the  grantee  may  go 
from  the  street  through  the  gate,  and  over  the  place  to  the 
messuage,  &c.,  but  not  through  the  said  gate  or  place  to 

(m)  39  H.  6. 6,  cited  in  Bro.  Chem.  Ward,  1  Ld.  Raym.  75. 
pi.  6;  1  RoU.  Abr.  391,  pL  3.  (p)  CowUnff  ▼.  Higghutm,  4  M. 

(f»)  How€l  ▼.  King^  1  Mod.  190.  &  W.  245. 

(o)  Wthtter  ▼.  Bach,   1   Freem-  (9)  See  aniej  §  365. 

247 ;  Savnder9  ▼.  Mow,  1  RoU.  Abr.  (r)  See  ante,  %  170. 

391,  pi.  2;  LauglUon  ▼.   Ward,  1  (t)  Seeon/ff,  §367. 

Lntw.  Ill  ;  S.  C,  nom.  Lawton  y* 
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other  places,  or  finom  other  places  to  the  street  without   incobporsal 
coming  to  the  messuage,  &a,  for  the  licence  was  made  ap-        mbnts.  ' 


purtenant  to  the  premises  granted  (t). 

So,  a  reservation  in  a  lease  of  a  right  of  way  on  foot,  for  Reservation, 
horses  and  cattle,  does  not  give  a  right  to  carry  manure  (x); 
and  it  has  been  held,  that  where  there  is  any  material  alte- 
ration in  the  substance  of  the  thing,  in  respect  of  which  the 
right  is  claimed,  so  as  to  be  to  the  prejudice  of  the  person 
supplying  the  easement,  it  will  give  no  additional  right,  there- 
fore, where  B.  the  owner  of  the  loais  in  quo,  and  also  of  cer- 
tain other  land  with  houses  and  a  stable,  loft  and  chaise- 
house,  conveyed  to  A.  a  part  of  the  premises,  reserving  to 
himself,  his  heirs,  &c.,  occupiers  for  the  time  being  of  a  mes- 
suage, (not  conveyed),  a  right  of  way  and  passage  over 
the  locus  in  quo  to  the  stable  and  loft  over  the  same,  and 
the  space  or  opening  under  the  loft,  and  then  used  as  a 
wood-house,  and  to  the  chaise-house  standing  on  the  side 
of  the  locus  in  quo,  (the  stable,  loft,  wood-house,  and 
chaise-house  not  being  conveyed),  and  also  the  use  of  the 
loctis  in  quo  in  common  with  A.,  his  heirs,  &c.,  and  their 
tenants  for  the  time  l)eing,  and  it  was  expressed  to  be  the 
intent  of  the  parties  that  the  whole  of  the  yard  comprehend- 
ing the  locus  in  quo  should  be  open  and  undivided,  as  the 
same  then  was,  and  be  used  in  conmion  by  the  occupiers  of 
both  messuages  as  the  tenants  thereof  had  been  accustomed 
theretofore  to  use  them ;  afterwards  B.  built  a  cottage  on 
the  site  of  the  opening  under  the  loft,  and  it  was  held  that 
the  reservation  of  the  use  of  the  locus  in  qtw  did  not  autho- 
rize B.  to  use  it  for  the  purpose  of  passing  to  the  newly 
erected  cottage  (y). 

So,  where  there  is  a  licence  to  use  a  certain  way,  there  Licence, 
must  be  a  reasonable  use  of  it;  therefore,  where  one  let  a 
house  reserving  a  way  to  a  back  side,  it  was  held  that  the 

(0  Hodder  ▼.  Hoinum,  1  RoU.      207. 
Abr.  391,  pi.  1.  (y)'  Allan  ▼.  Gomme,  11  Ad.  & 

(m)  Bnmiim  ▼.  Hall,  1  G.  &  D.      EU.  759  ;  S.  C,  3  P.  &  D.  581. 
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iNcoKPORBAL  gnuitor  iiiight  not  come  through  without  request,  and  that 
MKNTg.       too  at  seasonable  hours  {z). 


CoDTenienoe  of 
grantee. 


Ways  of 
■itj. 


378.  But  the  grantee  may  do  anything  within  the  terms 
of  his  licence^  that  will  most  contribute  to  his  convenience, 
and  best  serve  the  purposes  intended,  as  if  it  be  a  grant  of 
a  way  for  the  carriage  of  coals,  &c.,  the  grantee  may  make 
a  framed  waggon-way  (a) ;  so,  if  he  have  a  right  of  way  for 
carriages  and  cattle,  his  servant  may  justify  going  with  the 
cattle  of  his  master  {b). 

So,  as  a  right  to  repair  is  incident  to  the  grant  of  a  way, 
the  grantee  may  exercise  his  right  by  repiuring  in  the  way 
most  convenient  to  himself,  provided  he  does  not  thereby  do 
anythingto  the  prejudice  of  the  grantor(c),  see  ante^  §  169 ; 
but  if  a  man  grants  a  way  through  his  dose  to  another,  he  is 
not  bound  to  keep  it  in  repair,  unless  he  be  bound  by  express 
stipulation  or  by  prescription  (rf);  consequentiy,  if  the  way 
be  foundrous,  the  grantee  is  not  justified  in  going  over  the 
adjoining  ground,  and  what  is  said  in  Camyn^s  Digest  and 
Blackstane^s  Commentaries  on  the  authority  of  Sir  W,  Janes, 
296,  1  Ld.  Raym,  725,  1  Braumhw,  212,  and  2  Shower, 
28,  must  be  understood  of  public,  not  of  private  ways  (e), 
see  also  antcy  §  170. 

379.  As  to  ways  of  necessity,  a  parson  in  carrying  away 
his  tithes  may  use  the  ordinary  occupation  way,  but  he  can- 
not justify  using  any  other  road,  though  used  by  the  iarmer 
himself  (/).  While  a  tenement  is  occupied  by  a  tenant,  the 
landlord  may  use  his  way  to  view  waste,  or  demand  rent,  or 
to  remove  an  obstruction  (ff) ;  so,  where  trees  are  excepted 


(x)  Tbm/tn  y.  PuOer,  1  Vent.  48. 

(a)  SemJkoute  y.  Ckrittianf  1  T. 
R.  560 ;  see  anitt  i  169. 

(b)  Lawtan  y.  Wardj  ntp, 

\e)  Oerrard  y.  Cookt  2  N.  R.  109. 
(d)  Bider  y.  Smith,  3  T.  R.  799. 
(«)  1  Wms.  Sannd.  322  a,  n.  (3). 
(/)  Cobb  Y.  Selby,  2  N.  R.  466; 


Botwwih   Y.   Umbrick,    3    GwilL 
1109. 

(si)  Proudy.  BoUis,  1  B.&C.8; 
S.  C.  nom.  HoUU  y.  Pr<md,  2  D.  & 
R.  31 ;  see  also  Bertie  y.  Bemmumi^ 
16  East,  33;  Stott  y.  Stott,  IdU 
343. 
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in  a  lease,  the  lessor  has  a  power,  by  law  incident  to  the  ex-   imcorporsal 
ception,  to  fell  and  take  away  the  trees,  although  this  power        mbkts.  ' 
is  usually  reserved  to  him  in  express  terms  (A). 


880.  Grants  of  a  right  of  way  were,  before  the  Prescrip-  Presnmptioii  of 
tion  Act,  2  &  3  W.  4,  c  71,  (see  Dig.  P.  m.  tit  Prescrip-  fon^aer. 
tion),  presumed  finom  long  enjoyment,  and  the  Courts  were 
in  the  practice  of  leaving  it  to  a  jury  in  such  cases  to  pre- 
sume a  grant,  where  its  commencement  could  not  be  other- 
wise accounted  for  (t).  Therefore,  in  Keymer  y.  Summer  {k) 
thirty  years'  user  of  a  way  was  held  to  afford  a  presumption 
of  a  grant  or  licence ;  in  another  case  a  user  for  twenty 
years  exercised  adversely  was  held  to  afford  sufficient 
grounds  for  the  jury  to  presume  a  grant  (/);  as  where  an 
occupation  way  had  been  assigned  under  the  award  of  com- 
misdoners  of  indosure  to  one  Joseph  W.  by  mistake  for 
one  John  W.,  a  user  exercised  adversely  under  this  mistake 
was  sufficient  to  leave  it  to  a  jury  to  presume  a  grant,  which 
must  have  been  made  within  twenty-six  years,  as  all  former 
ways  were  at  that  time  extinguished  by  the  operation  of  an 
indosure  act  (/);  so,  where  a  defendant  pleaded,  that  his  deed 
of  grant  had  been  lost,  the  jury  were  directed,  that  if  they 
thought  the  defendant  had  exercised  the  right  of  way  unin- 
terruptedly for  more  than  twenty  years  by  virtue  of  a  deed, 
and  that  that  deed  had  been  lost,  they  should  find  for  the 
defendant ;  and  that  direction  was  hdd  to  be  right  (m). 

But  the  presumption  of  a  non-existing  grant  might  be 
rebutted  by  evidence  showing  that  the  way  had  been  used 
by  leave  or  favour  (n) ;  so,  in  order  to  presume  a  grant 
against  any  party,  it  was  necessary  to  show  that  the  ex- 
ercise of  the  adverse  right  on  which  such  prestunption  was 
foimded,  was  against  the  party  capable  of  making  the  grant, 
and  that  it  could  not  be  presumed  against  him,  unless  there 

(A)  l4fori?9  eon,  11  Co.  48.  294. 

(0  Doe  ▼.  IU§d,  5  B.  &  A.  232.  (m)  lAvett   ▼.    WiUon,  3    Btng. 

\i)  BqIL  N.  p.  75.  115 ;  S.  C,  10  Moore,  439. 

(0  CampMl  ▼.  WUnn,  3  East,  (n)  Ctm^hell  ▼.  Wilmm,  iup. 

VOL.  I.  Z 
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iKcoRPORBAL  wcrc  801X16  pTobaUe  means  of  his  knowing  what  was  done 
1CVNT8.  *  against  him ;  the  landlord  therefore  was  held  not  bonnd 
by  the  acquiesoence  of  the  tenant  without  his  knowledge, 
though  for  twenty  years  (jo),  and  whether  he  knew  or  not  of 
the  adverse  enjoyment  was  a  question  for  the  jury  (p);  so,  the 
knowledge  of  the  owner  might  be  presumed  if  the  user  had 
been  for  a  great  length  of  time  {q),  or  from  other  circum- 
stanceSy  as  where  the  lessees  of  a  fishery  had  publicly  landed 
their  nets  on  the  shore  for  more  than  twenty  years,  and  had 
at  yarious  times  dressed  and  improved  the  landing-place, 
and  both  the  fishery  and  landing-place  originally  belonged 
to  one  person ;  it  was  left  properly  to  the  jury  to  presume  a 
grant  of  the  right  of  landing  (r). 


Umt  under  the 

PTMcription 

Act. 


381.  The  enjoyment  of  an  easement  as  of  right  for  twenty 
years  next  before  the  commencement  of  the  suit,  within  the 
2  &  3  W.  4,  c.  7 1,  means  a  continuous  enjoyment,  for  twenty 
years  next  before  the  commencement  of  the  suit,  of  the 
easement  as  an  easement  («) ;  therefore,  a  plea  of  forty  or 
twenty  years  is  not  supported  by  proof  of  a  user  for  a 
period  of  fifty  years  before  the  commencement  of  the  action, 
with  the  exception  of  four  years  immediately  preceding 
it  {t) ;  but  if  there  be  ten  years'  enjoyment  of  a  right  of 
way,  and  then  a  cessation  under  a  temporary  agreement  for 
another  ten  years,  this  may  still  be  a  sufficient  enjoyment 
of  the  old  right  for  twenty  years  to  make  it  indefeasible 
under  the  statute,  for  the  agreement  to  suspend  the  enjoy- 
ment of  the  right  does  not  extinguish  the  same,  nor  is  it  in- 
consistent therewith  («)• 

Again,  in  order  to  establish  a  right  of  way  within  the 
statute  it  must  be  proved  that  the  claimant  has  enjoyed  *^  as 


(o)  DanUi  v.  North,  11  East,  372. 

(p)  Dawion  t.  Norfolk  {Duke),  1 
Price,  247;  Qray  v.  B<mJ,  2  B.  &  B. 
667;  S.  C,  6  Moore,  527. 

{q)  DaoUi  t.  Stephem,  7  C.  &  P. 
570. 

(r)  Oray  t.  Bottd,  ntp. 


(t)  Bright  v.  Waiker,  1  C,  M.  & 
R.  211 ;  S.  C,  4  Tyrw.  508. 

(0  Piirkerr.  Miteheli,  11  Ad.  & 
£U.  788;  S.  C,  3  P.  &  D.  655. 

(«)  Payne  v.  Shedden,  I  Mood.  & 
Rob.  383. 
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of  right**  for  the  foil  period  of  twenty  years ;  the  way  must  inco»po»«al 
have  been  enjoyed  openly,  not  by  stealth  {x) ;  so,  if  only  mbnts. 
enjoyed  by  permission  of  the  occupier  of  the  land,  no  title 
would  be  acquired,  because  it  was  not  enjoyed  '^as  of 
light  («);"  so,  for  the  same  reason,  the  claim  would  be  de- 
feated if  unity  of  possession  were  proved  during  any  part  of 
the  twenty  years,  for  then  the  claimant  would  not  have  en- 
joyed ''as  of  right"  the  easement,  but  the  soil  itself  (y); 
and  so,  likewise,  it  must  have  been  enjoyed  without  inter- 
ruption {z)y  see  further  infra,  §  394. 

So,  a  claim  under  this  act  may  be  defeated  in  the  same 
manner  as  a  similar  daim,  arising  by  custom,  prescription, 
or  grants  might  have  been  defeated  (a).  See  further  as  to 
Prescription,  past.  Title  to  Things  Beal,  and  Dig.  P.  m. 
tit.  Pbescription. 

As  to  the  effect  of  non-user,  see  m^a,  §  382. 


IV.  l^ofD  \o%U  liesttosetf,  or  eittmgafej^eli. 

1.  Loss  by  Non-user,  Sfc. 

i  382.  in  what  Cam, 
383.  By  ChMigt  of  the  Place  m  eaee  (if  Preecriptiw  Waye. 

2.  Extingmskment  by  Unity  of  Possession. 


384.  In  eaee  qf  Pwrchaeee,  Sfc,  qf 

the  Land. 

385.  New  creation  qfa  Way, 

386.  Waye  of  Neceeeiiy  not  ex- 

tinguiehed. 


386.  Unity  qf  PoeeeeeUm  under  the 

Prescription  Act. 

387.  A  private  Right  qf  Way  not 

merged     in     the     Public 
Bight. 


388.  Bight  not  destroyed  by  alteration  qf  Estate, 

3.  Extinguishment  of  Ways  under  Acts  of  Parliament. 
389.  Incloewre  Acts.  \      390.  Highway  and  Turnpike  Acts. 

{»)  Bright  v.  WMer,  sup,  (z)  Onley  t.   Gardener,  4  M.  & 

(y)  lb. ;    and    Bee    abo   Oay   v.      W.  497. 
Thackrah  or  Thackeray,  9  C.  &  P.  (a)  Bright  i.  Walher,  stgt. 

47;  S.C.,2M.&Ilob.244. 
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1.  LoM  by  Nanruser,  Sfc. 

§  382.  A  right  of  way  may  be  lost  or  destroyed  either  by 
oon-user^  or  by  a  change  of  the  thing  in  respect  of  which 
the  right  is  claimed. 
Loss  bj  non-  A  right  of  way^  like  a  right  of  common,  is  something  col- 

"*''  lateral  to  the  land,  and  therefore  not  regularly  divested  by 

non-user ;  but  as  from  long  user  of  a  right  of  way  a  grant 
might  be  presumed  (b),  so,  fix>m  a  long  forbearance  to  ex- 
ercise the  right,  a  release  might  be  presumed  (c) ;  and  as 
the  right  could  only  be  acquired  by  twenty  years'  enjoy- 
ment, so  it  ought  not  to  be  lost  by  disuse  for  a  less 
period  (d). 

By  change  of         383.  It  has  long  been  settled  that  circumstantial  yaria- 

the  piece  in  .  •««  «  •     •  t        «  .     • 

case  of  pre.  ^ons  Will  not  destroy  a  prescription ;  therefore,  a  prescription 
■criptiYc  wiyi.  ^  ^^  water  was  not  destroyed  by  changing  a  fulling-mill 
to  a  grist-mill,  provided  no  prejudice  thereby  arose  by  di- 
verting and  stopping  the  water,  and  rendering  it  different 
from  what  it  was  before  (e) ;  see  also  as  to  estovers,  anie^ 
§  299.  So,  a  prescriptive  right  of  way  to  a  public  towing^ 
path  on  the  banks  of  a  navigable  tide-river,  is  not  destroyed 
by  that  part  of  the  river  adjoining  the  towing-path  having 
been  converted  by  statute  into  a  floating  harbour,  although 
such  towing-path  was  thereby  subject  to  be  used  at  all 
times  of  the  tide,  whereas  before  it  was  only  used  at  those 
times  when  the  tide  was  sufficiently  high  for  the  purposes 
of  navigation  (ff) ;  and  such  prescription  is  not  destroyed 
by  a  clause  in  the  statute,  whereby  the  undertakers  of  the 
work  were  authorized  to  make  a  towing-path  over  the  land, 
comprising  the  towing-path  in  question,  on  paying  a  com- 
pensation to  the  owner  of  the  soil  (^). 


{d)  See  mUe,  $  180.  C.  339. 

(e)  Doe  Y.  Hilder,  2  B.  &  A.  791.  (e)  iMttreVs  com,  4  Co.  86. 

(<Q  Moore  t.  JUtWMUf  3  B.  &  Qr)  R.Y.  T^eitt  3  B.  &  A.  193. 
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384.  Ways  may  be  extiDgiiished  either  by  unity  of  pos-   incorporkal 
session^  or  under  acts  of  Parliament.  "  iTents.^* 

EztiiiEuish'- 
2.  Hxtinffuishment  by  Unity  of  Possession. 

Unity  of  possession  of  the  dose  where  a  private  way  in  case  of  pur- 
exists,  with  the  dose  to  which  such  a  way  is  appurtenant,  thTiand.  ' 
or  which  giyes  the  right  of  way,  causes  an  extinction  of  the 
same,  as  if  a  man  have  a  way  over  the  dose  of  another,  and 
he  purchase  that  dose,  the  way  is  extinguished  by  the  unity 
of  possession  {h). 

So,  where  one  had  a  crossway  by  prescription  to  go  to 
Whiteacre  over  Blackacre,  and  then  he  purchased  Black- 
acre,  and  subsequently  enfeoffed  a  stranger,  adjudged  that 
the  way  was  gone  (t) ;  for  in  such  cases  the  greater  benefit 
drowns  the  less  (A),  which  consequently  ceases  to  exist  (/); 
on  the  same  prindple,  where  one  had  a  close  and  a  wood  ad- 
joining to  it,  and  time  out  of  mind  a  way  had  been  used  over 
the  dose  to  the  wood ;  and  he  granted  the  close  to  one  and 
the  wood  to  another,  held  that  the  grantee  of  the  wood 
should  not  have  the  way ;  and  as  the  grantor  had  not  re- 
served it  to  himself  it  was  extinguished  (m) ;  and  where  in 
the  case  of  a  partition  of  a  mill  and  a  way,  the  way  was  as- 
signed to  one,  this  was  hdd  not  to  be  an  extinguishment, 
but  a  new  grant. 

Although  an  existing  way  wiU  pass  imder  the  word 
'^  appurtenances,''  yet,  according  to  the  legal  sense  of  this 
word,  an  easement  which  has  become  extinct,  or  which  does 
not  exist  in  point  of  law,  by  reason  of  unity  of  possession, 
does  not  pass  («) ;  therefore,  where  a  testator  being  seised 
in  fee  of  the  adjoining  closes,  A.  and  B.,  over  the  former  of 
which  a  way  had  immemorially  been  used  to  the  latter,  de- 

(A)  21  E.  3.  2;  21  An.  pi.  1 ;  11  fjn)  Dell  v.  Babikorpe,  Cro.  El. 

H.  4.  15;   Dy.   295;    ¥tihn,  446;  300;  Bro.  Chemin,  pi.  13,  citing  3 

Latdi.  154 ;  1  RoU.  Abr.  935.  H.  6.  31 ;  bat  see  etmtra,  20  E.  3. 

(t)  HeigaU  t.  Wmamt,  Noj,  119.  Admeasorement,  8. 

Ik)  Shury  ▼.  Piffoti,  3  BnUt.  340.  (n)  Grymei  ▼.  Peacock,  1  Bakt. 

(V)  Latch.  153.  17 ;  Saundeye  t.  Olif,  Moor.  467. 
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iircoKPORBAi.  yiaed  B.  with  the  appnrtenaiioefl^  held,  that  the  deTiBee 
MBMTs. '  could  not,  under  the  word  ^^  appurteoancesy"  ckim  a  light 
of  way  over  A.  to  B.,  as  no  new  right  of  way  was  created, 
and  the  old  one  was  extingoished  by  the  unity  of  sdsin  in 
the  devisor  ((?);  see  also  CZmt^ntf  y.  Zamftfr/(p),  which  is  the 
case  of  a  common,  also  Barlow  y.  Rhodes  {q),  which  relates 
to  the  word  "appurtenances." 

New  creation  of  385.  If  the  grantor  wish  to  revive  or  create  anew  such 
a  right,  he  must  do  it  by  express  words,  or  introduoe  the 
terms  "  therewith  used  and  enjoyed,"  in  which  case  ease- 
ments existing  in  point  of  &ct,  though  not  in  point  of  law, 
would  vest  in  the  grantee  (r);  but  it  has  been  held  that  a 
grant  of  Whiteacre  and  Blackacre,  "with  all  ways  used, 
occupied,  or  enjoyed  therewith,"  extends  to  ways  used 
&C.,  over  other  lands  of  the  grantor,  but  does  not  convey 
to  the  grantee  a  right  to  ways  used  to  and  from  one  of  the 
parcels  over  the  other  of  them ;  therefore,  where  A«  and  B. 
coparceners  convey  to  C.  Whiteacre  and  Blackacre,  to- 
gether with  all  ways  therewith  usually  held,  used,  occupied, 
and  enjoyed  as  to  Whiteacre  and  the  appurtenances,  to  the 
use  of  A.  and  his  heirs,  and  as  to  Blackacre  and  its  ap- 
purtenances to  the  use  of  B.  and  his  heirs,  held,  that  the 
way  used  before  the  partition  £ix)m  Whiteacre  over  Black- 
acre  does  not  vest  in  A.  under  this  deed  (r).  But  commis- 
sioners of  partition  may  award  a  right  of  way  over  the  lands 
of  one  party  to  the  lands  of  another  party  interested  in  the 
partition  («). 

Ways  of  neoes.       386.  A  distinction  however  has  been  taken  between  ways 

tity  not  extin-        ^  _  ^  •./••%% 

goiahabie.  of  mere  easement  and  ways  of  necessity,  for  m  the  latter 
case  the  right  is  not  lost;  therefore,  where  one  had  a  way 

(o)  WhaUey  t.  TTkon^tam,  1  B.  &  (r)  Plant  v.  /omet,  4  Ad.  Se  EIL 

P.  371.  761 ;  S.  C,  2  Ner.  &  Mann.  517. 

(p)  1  Taunt.  205.  (#)  Luier  t.  latitr,  S  Y.  St  CoU. 

(q)  I  Cr.  &  M.  439 ;  lee  also  3  540. 
Taunt.  30. 
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appendant  to  his  hoase,  and  then  be  purchafied  the  dose  inco&poual 

BBKBDITA* 

where  his  right  lay,  after  which  he  enfeofl^  another  of  the  m sntb. 
dose,  but  continued  to  use  his  way,  held,  in  an  action  against 
him  by  the  feoffee,  that  the  feoffor,  would  lose  the  benefit 
of  his  house,  unless  he  were  permitted  to  have  the  use  of  this 
way  (t) ;  so,  ways  to  the  church  or  the  market  being  ways 
of  necessity  will  not  be  extinguished  by  unity  (x);  and  so 
it  was  adjudged  in  another  case,  where  by  the  plea  it  ap- 
peared that  the  way  was  necessary  (y);  so,  where  one  W. 
purchased  a  dose  A.,  with  a  right  of  way  to  it  over  an- 
other dose  B.,  and  then  purchased  the  latter  close,  and  sub- 
sequently a  third  dose  C,  adjoining  to  that  to  which  the  way 
bdonged,  by  which  last  purchase  he  was  enabled  to  enter 
the  first  dose,  without  availing  himself  of  the  way  as  it  ex- 
isted before  the  unity  of  possession ;  he  then  sold  the  dose 
B.,  over  which  the  right  was  originally  used,  to  the  plaintiff, 
and  afterwards  parted  with  the  two  others  to  the  defendant, 
hdd,  that  the  way  would  have  been  extinguished,  if  claimed 
as  a  way  by  prescription,  but  being  a  way  of  necessity  it 
remained  (z);  but  a  way  of  necessity  is  limited  by  the  ne- 
cessity that  created  it,  and  when  the  necessity  ceases,  the 
right  ceases  (a). 

Under  the  Prescription  Act  a  claim  of  a  way  may  be  de-  Unity  of  poi- 
feated  by  unity  of  possession  within  the  twenty  years,  in  S^Preicri^ 
the  same  manner  as  under  the  old  law  (&)•  ^^^  ^^' 

387.  A  person  may  have  a  right  of  way  in  a  road  aft;er  A  priTate  right 
it  is  become  a  highway,  and  the  private  right  will  not  be-  mcrgedln  the 
come  merged  in  the  public  right ;  therefore,  where  one  had  l'"^^*^  "*^'' 
a  grant  of  an  occupation  way,  held,  that  he  might  have  an 
action  against  the  owner  of  the  land  over  which  the  way 


(/)  Jordan  t.  Aiiwaod,  Ow.  121.  1489. 

(«)  Surrey  ▼.  Piffffott,  Noy,  84 ;  (z)  Buckley  t.  Cole$t  dTonnt.  311. 

S.  C,  Bnlstr.  340;  see  also  Latch.  (a)  Holme9  ▼.   Goriny,  2  Bing. 

154  ;  Poph.  172;  Palm.  446;  Cro.  76  ;  S.  C,  4  J.  B.  Moore,  166  ;  we 

Jac.  170.  ante,  §  374. 

(y)  Duiion  v.  Tayhr,  2    Lntw.  (b)  See  ante,  $381. 
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'vcoRPoitvAL  Iead»  for  obetnicting  it,  although  it  were  proved  that  the 
public  had  used  the  way  without  denial  for  the  last  twelve 
years,  the  Court  being  of  opinion  that  the  plaintiff  might  rest 
his  title  under  the  deed,  and  need  not  resort  to  the  general 
right  (c). 


Right  not  de- 
stroyed by  al- 
teration of  the 
estate. 


388.  S05  a  way  shall  not  be  destroyed  by  a  change  of 
tenure ;  therefore,  where  a  copyholder  had  a  way,  time  out 
of  mind,  oyer  the  land  of  another  copyholder,  and  purchased 
the  inheritance  of  his  copyhold,  whidi  operated  as  an  enfiran- 
chisement  of  his  estate,  yet,  nevertheless,  the  easement 
was  not  extinguished  (cQ.  But  a  way  of  necessity  will  be- 
come extinguished,  like  any  other  way,  when  the  necessity 
ceases  (e). 


InclosnTB  acts. 


3.  Extingtdskment  of  Ways  under  Acts  ofParUamenL 

389.  Under  the  Greneral  Indosure  Act,  41  G.  3,  c.  109» 
8. 11  {f)y  it  is  declared  that  all  ways  which  shall  not  be  set 
out  by  the  commissionerB  shall  be  extinguished,  and  where  a 
private  Indosure  Act  does  not  vary  the  terms  of  the  General 
Act,  and  commissionerB  in  their  award  do  not  notice  a  road 
running  over  indosed  lands,  such  way  is  extinguished  by  the 
operation  of  the  General  Act;  therefore,  where  a  plaintiff 
having  an  allotment  made  to  him  by  a  commissioner  under 
an  Indosure  Act,  of  land  over  whidi  the  defendant  had  a 
private  right  of  way  before  the  passing  of  the  Act,  but  which 
way  was  not  noticed  among  those  set  out  by  the  commissioner, 
the  plaintiff  may  justify  stopping  up  such  way  without  any 
directions  &om  the  commissioner  for  that  purpose  (^),  for  the 
statute  does  not  affirm  another  way  to  be  set  out  in  lieu  of 
every  old  one  (A) ;  but  where  commissioners  had  no  power 


(c)  Allen  ▼.  Omumd,  8  East,  4. 

(d)  Bmton  ▼.  WUlianuon,  cited 
11  Vin.  Abr.  tit.  Extingnishment, 
440. 

(e)  Holme»r.  Goring,  2  Bing.  76 ; 
see  mtiet  $  384. 


(/)  See  Dig.  P.  ix.  tit  Commons 
(Incloburb). 

(ff)  White  T.  Reevef,  2  J.  B. 
Moore,  23. 

(A)  R,  ▼.  ParUh  qfDetm  (Omm. 
qflnelos.),  2  M.  &  S.  80. 
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under  the  Qeneral  or  Particalar  Act  to  stop  up  a  way  over   incorporeal 
old  indosures,  and  did  not  by  their  award  set  out  any  new     ""knts.^" 
way  over  the  waste  land  inclosed,  held,  that  an  old  footway 
passing  from  one  highway,  over  wastes  to  old  indosures,  into 
another,  existed  as  it  formerly  did  (t). 

But  where  by  an  Indosure  Act  a  way  could  not  be  ex- 
tinguished without  the  concurrence  of  two  justices,  held, 
that  a  way  was  not  extinguished  for  want  of  such  express 
concurrence  (k) ;  and  this  was  deemed  to  extend  to  all  roads 
public  or  private  (Q.  So,  where  under  an  Indosure  Act  an 
appeal  was  given  in  all  cases,  except  where  the  detennina- 
tion  of  the  commismoner  was  declared  condusive  by  the 
Greneral  or  Particular  Indosure  Act,  and  a  commissioner  set 
out  a  private  road,  which,  upon  complaint,  was  disallowed 
by  the  comnussioner  and  one  justice,  hdd,  that  appeal  was 
not  taken  away,  because  the  order  was  by  the  commissioner, 
which  is  not  said  in  the  act  to  be  final  (m). 

390.  At  common  law  there  can  be  no  destruction  of  a  Highway  and 
public  way,  a  highway  must  always  continue  a  highway  (n) ;  ^*  ** 
and  if  done  by  Act  of  Parliament,  the  provisions  of  the  Act 
must  be  strictly  complied  with  (o) ;  and  by  the  same  author- 
ity, ways  to  a  church,  &c.  may  be  stopped  up ;  where  there- 
fore a  discretion  was  left  to  tiie  trustees  of  a  turnpike  road 
to  leave  open  roads  of  tiiat  description,  and  they  thought  fit 
to  stop  up  an  old  way,  it  was  hdd  that  if  such  discretion 
were  exercised  by  a  judge  or  jury,  instead  of  by  the  com- 
missioners, it  would  lead  to  much  litigation  and  uncer- 
tainty (/?). 

(0  Tlkaekrah  or  TkaehrayY.  Sey-      8t  B.  501 ;  R,  t.  Hatfield  (inhab.), 
1  Cr.  &  Mee.  18 ;  S.  C,  3      4  Ad.  &  £11. 156 ;  also  Dig.  P.  ii.  tit. 


Tyrw.  87.  Commons  (Tncloburb). 

(k)  Harher  v.  Rand^  9  Price,  58.  (n)  F^ler  ▼.  StmderM,  Cro.  Jao. 

(/)  lb.,  recogniaed   in  Logan  v.  446. 

Burton^  5  B.  &  C.  513.  (o)  R.  v.  Bagthaw,  7  T.  R.  363 ; 

(m)  R.  T.  Torkthire,  W.  R.  (Jut-  Harder  v.  Rand,  9  Price,  58. 

<jMt),2B.&C.  228;  lee  also  farther  (p)  De  BeawoirY.  Welch,  7  B. 

as  to  the  oooatmctton  of  Indosure  &  C.  266. 
Acts,  Harper  ▼.  Charluworih,  4  B. 
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INCORPORBAI. 
HEREDITA- 
MENTS. 


When  saspen- 
fion  takes 
place. 


Unity  of  p<M- 
session. 


V.  Sbuspensfon  anb  3BUbfbaI  of  tje  JXi^t. 

§  391.  When  Su^emUm  tMiet  Place.         $  392.  When  Reffhal  taket  Place. 


§  391.  Ways  may  not  only  be  totally  extinguished,  but 
they  may  also  be  suspended  according  to  the  duration  and 
nature  of  the  estate  in  the  land  and  the  way  (q). 

Unity  of  possession  merely  suspends  a  prescriptive  ease- 
ment, there  must  be  unity  of  ownership  to  destroy  it(r); 
therefore,  where  a  party  became  seised  in  fee  of  one  set  of 
premises,  and  took  a  lease  of  another  set  of  premises,  the 
owner  of  which  had  previously  enjoyed  an  easement  in  the 
former,  sudi  unity  of  possession  of  the  land  a  qua  and  in  qud 
the  easement  existed,  was  held  to  operate  only  to  suspend, 
not  extinguish  the  right  (^);  but  during  such  supension  the 
way  cannot  pass  under  the  name  of  "  appurtenance  (ty 


When  reriTal 
takes  place. 


392.  Revival  of  a  right  of  way  does  not  merely  take 
place  after  a  temporary  suspension,  but  it  may  also  take 
place  in  cases  of  extinguishment  by  the  operation  of  a  new 
grant.  In  one  case  indeed  this  matter  was  doubted^  for 
where  A.  by  prescription  was  to  keep  a  fence  between  his 
dose  and  B.'s,  and  he  afterwards  purchased  B.'8  close, 
laid  all  into  one,  and  died,  and  his  two  daughters  made  a 
partition  of  the  two  doses,  it  was  demurred  in  law  whether 
the  prescription  revived  or  not  («) ;  but  in  another  case, 
where  a  partition  took  place  between  two  coheirs,  and  the 
land,  on  which  there  was  a  way,  went  to  one,  and  a  mill  to 
the  other,  it  was  agreed  that  one  should  have  a  {passage 
over  the  land  of  the  other  according  to  the  andent  right; 
and  that  this  convention  between  the  two  sisters,  would 


(q)  James  i.  Plant,  4  Ad.  &  £U. 
761 ;  S.  C,  nom.  Plant  w.  Jameif  2 
N.  &  Man.  517. 

(r)  Cankam  t.  Fi»k,  2  Tyrw.  155. 


(t)  Thomas  v.  Thonuu,  2  Cr.»  M. 
&  R.  34  ;  S.  C,  5  Tyrw.  804. 
(0  James  ▼.  Plant,  sup, 
(«)  Anon.,  Dy.  295. 
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operate  on  the  part  of  h^  who  poGBeased  the  way  aa  a  new  inoorporbal 
grant  (:r) ;  bo,  where  two  doeee,  one  where  a  right  of  way  mbnts.  ' 
existed,  and  the  other  to  which  it  was  appendant,  became 
the  property  of  an  individual  who  devised  the  latter  with 
the  ^^appurtenances,"  held,  that  this  word  must  be  confined 
to  an  dd-ezisting  right,  and  had  any  right  passed  by  this  de- 
vise, it  must  have  passed  as  a  new  easement  (y);  so,  where 
a  public  footway  over  crown  land  was  extinguished  by  an 
indosure,  but  the  public  continued  afterwards  to  use  the 
way  for  twenty  years,  such  user  was  deemed  not  to  be 
evidence  of  a  dedication  of  the  way,  unless  it  appeared  to 
have  had  the  consent  of  the  crown  {z) ;  but  where  a  way 
has  been  used  for  thirty  years  after  its  extinguishment,  it 
has  been  held  sufficient  to  presume  a  new  grant  (a). 


VL  IBfetutbance  or  Interruption  of  tfte  JSiifgtt 

L  Injuries, 
i  393.  Diiturbanee   of  a  Bight  qf  \  §  394.  MemqfHan  (^  a  Bight  qf 


Way,  I  Way, 


395.  By  Abatement  qf  Nuisance. 

396.  By  Action  on  the  Ca$€. 
By  Action  qf  Covenant. 


2.  Remedies* 

397.  By  ArHtration. 
By  h^neiion. 
By  Mandamui. 


1.  Irguries. 

§  393.  Disturbance  of  a  right  of  way  happens  for  the  most  Diatnrbance  of 
part  when  a  person  who  has  a  right  of  way  over  another's  *  "*    ^  ^^^' 
ground,  is  obstructed  by  inclosures  or  other  obstacles,  or  by 
ploughing  across  it,  by  which  means  he  cannot  enjoy  Ids 
right  of  way,  or  at  least  not  in  so  commodious  a  manner  as 
he  is  entitled  to  do  (b). 

(«)  21  E.  3.  2  ;   21  An.  pi.  1,  (g)  HeadlamY.Hedley,  Holt,  46. 

cited  in  Bro.  Extinguuhmeat,  pi.  15.  (a)  Keymer  t.   Sunrnnere,    BvU. 

(y)  Whatley  ▼.  non^ion,  1  B.  &  N.  P.  74. 

P.  371.  (b)  2  RoU.  Abr.  140,  341. 
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iNcoBPORBAL       394.  InteiTuption  under  the  Prescription  Act>  2  &  3  W. 
^mSTtJ."^"     4,  c.  71,  means  an  obstruction  by  tiie  owner  of  the  locus  in 
InterroptioQ  of  quo,  but  nothing  Will  amount  to  an  interruption  unless  acp- 
a  right  of  way.    qui^g^*^  yj  for  a  year(c) ;  where,  therefore,  an  easement 
had  been  enjoyed  for  niaeteen  years  and  a  fraction,  the  right 
may  still  be  acquired  under  this  act,  if  an  action  be  brought 
for  an  interruption  at  the  end  of  the  twenty  years,  for  the  in- 
terruption was  not  acquiesced  in  for  a  whole  year,  so  as, 
under  tiiis  act,  to  defeat  the  twenty  years'  user  (c) ;  and  where 
a  right  of  way  has  been  once  established  by  clear  CTidence 
of  enjoyment,  it  can  be  defeated  only  by  dbtinct  evidence  of 
interruptions  acquiesced  in ;  an  unsuccessful  attempt  firom 
time  to  time,  on  the  part  of  the  occupier  of  the  land  over 
which  tiie  way  ran,  to  interrupt  such  right  will  not  be  suf- 
ficient to  get  rid  of  it  (d). 

2.  Remedies. 

•By  abatement  395.  As  a  rule,  a  party  may  not  abate  a  nuisance,  for  as 
nmsance.  j^  ^^  ^^^^^  ^^  ^  Commoner,  he  has  no  interest  in  the  soil  and 
must  not  meddle  therewith ;  therefore,  where  by  means  of 
the  cartwheels  belon^ng  to  the  owner  of  the  land,  the  way 
was  so  full  of  ruts  that  itcould  not  be  so  well  used  as  before, 
it  was  held,  nevertheless,  tiiat  the  defendant  could  not  justify 
digging  a  trench  {e) ;  yet  if  the  way  had  been  utterly  denied 
to  him,  as  if,  for  instance,  he  had  been  shut  out,  the  case  would 
have  been  different,  and  he  would  have  pleaded  that  he  could 
not  use  the  way  at  all  (/) ;  on  the  same  principle,  if  the  way 
be  foundrous,  a  man  cannot  justify  going  out  of  the  way  (^); 
it  has  however  been  sud,  in  regard  to  a  commoner,  that  if 
the  injury  be  done  by  a  stranger,  and  not  by  the  owner  of 
the  soil,  the  nuisance  may  be  abated  by  the  party  having  a 
right  of  way  (A). 

(e)  Onley  v.  Gardiner,  4  M.  &  W.  Godb.  52.                             • 

497.  (/)  Godb.  53. 

(d)  Harvie  t.  Rogertf  3  Bligh,  (^)  See  ante,  $  370. 
N.  S.,  444.  (A)  i  Keb.  884. 

(e)  Dike    and    Jhtmtm's   cate, 
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396.  The  most  usual  remedy  for  the  disturbance  of  a  way    imcorporsal 

■REDlTil 
1CBNT8. 


is  an  action  on  the  case  (i),  whether  it  be  a  way  by  reservar     ■■*"^"^ 


tion^  granty  or  prescription  (k) ;  and  although  the  erection  By  action  on 
of  an  obstruction  causes  no  immediate  injury  to  the  plaintiff  ^  ^^'^^ 
in  his  use  of  a  right  of  way^  in  consequence  of  his  own 
laches^  yet  if  its  existence  puts  his  title  in  hazard,  and  pre- 
vents him  from  exercising  his  right  whenever  he  thinks  fit 
to  use  ity  he  may  have  his  action  (J).  But  if  the  way  be  a 
common  way^  and  any  man  be  disturbed  in  going  that 
way,  he  shall  not  have  an  action  upon  his  case ;  and  this 
the  law  has  provided,  for  the  avoiding  a  multiplicity  of  suits, 
for  if  any  one  man  might  have  it,  numbers  might  have 
the  like  (m).  Nuisances  on  the  highways,  being  public 
injuries,  are  punishable  by  presentment  and  indictment; 
though  if  special  damage  be  laid,  the  case  is  different  (n),  see 
further  post,  Injubies  and  their  Remedies,  also  as  to 
pleadings. 

397.  An  action  of  covenant  will  lie  by  a  tenant  against  Action  of  cove- 
his  lessor  for  a  breach  of  covenant  for  quiet  enjoyment,  by  ''*°*' 
obstructing  a  way  of  necessity  (o). 

So,  differences  respecting  ways  may,  like  other  matters,  Arbitration, 
be  referred  to  arbitration,  but  in  that  the  award  must  shew 
a  title  to  the  way  (p). 

So,  where  a  way  is  in  danger  of  being  destroyed,  to  the  injunction, 
great  injury  of  the  parties  entitled  to  the  same,  an  injunc- 
tion may  be  obtained  for  the  purpose  of  staying  the  mis- 
chief (j). 

So,  lastly,  a  mandamus  may  in  some  cases  beVpplied  for  MoMdamut. 


(0  AlMan  v.  Pamphin,  Cro.  El.  (n)   Greatly  t.  Codlin,  2  Bing. 

466  ;    CatUrel  v.   Church,  Id.  845 ;  263. 

■ee  also  3  Ler.  266  ;  1  Vent.  275.  (o)  Morris  v.  Bdffingion,  3  Taunt. 

J)  1  RoU.  Abr.  104.  24. 

(0  Bower  ▼.  Hittf  1  Bing.  N.  C.  (p)  Harris  t.  Cumon,  2  Ch.  Ca. 

549;  S.  C,  1  Soott,  527  ;  S.  C,  1  594. 

Hodges,  45.  {q)    Newmtreh  t.  Brandling,   3 

(m)  27  H.  8.  27 ;  1  Init.  56.  a.;  Swamt.  99. 
5  Co.  73»  104. 
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iNooRPo&sAL  as  being  a  more  efficient  remedy,  as  where  a  nulway  was 
made,  by  authority  of  Parliament^  and  it  was  declared  that 
the  public  should  use  it>  but  the  company  took  it  up  (r). 


HSRSDITA 

MBNT8. 


SECTION  vni- 

RIGHT   TO  WATER  AND  WATER-COURSES. 

§  398.  A  right  to  the  use  of  water  is  either  public  or 
private.  The  rights  connected  with  public  waters  have  al- 
ready been  treated  of  (see  anU^  §  104  et  seq.y  and  as  far  as  it 
is  connected  with  fisheries  see  antey  §  108).  The  private  right 
to  running  water,  so  far  as  this  is  capable  of  being  reduced 
to  jKissession,  is  an  incorporeal  hereditament,  which  may  be 
considered — 

1.  As  to  the  nature  and  extent  of  the  right. 

2.  How  claimed. 

3.  How  used. 

4.  Extinguishment  of  the  right. 

5.  Disturbance  of  the  right  and  the  remedies. 


L  mture  antr  lExxtxA  of  t(e  SfUgit 


%  399.  Water  pubUdJurU, 

Under  what  Beetriction  thie 
ie  to  be  taken, 

400.  Riffht  of  Oedgfoney. 

401.  Cam  in  etipport  of  the  Prtn- 

etple:— 
Bealey  ▼.  Shaw, 

402.  Saundere  v.  Newman, 

403.  Wright  y,' Howard. 

404.  RenOt  qf  the  Cane, 


(405 


406. 
407. 


Bumnhug  Water  the  eu^fect  n/ 

diflerent  Saeemente. 
Recehmff  a  flow  qf  Water, 
Bight  to  dieeharge  Water, 
ArtiJMal  Water^eowreee. 

408.  SubterraneoMt  Chanmeie, 

409.  Private  Righte  m  nmoigoNe 

Riven, 

410.  Watering  Cattle, 
Landimg'Nete, 


Water  publici 
juris. 


§  399.  Water  it  is  said^  flowing  in  a  stream,  is  well  settled 
by  the  law  of  England  to  be  pubKci  juris,  and  the  person 


(r)  R,  ▼.  Severn  ifc,  Raitway  Compang,  2  B.  &  A.  646. 
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who  first  appropriates  any  part  of  this  water  through  his  incorporeal 
land  to  his  own  use,  has  the  right  to  the  use  of  so  much  as  mrnts.  ' 
he  then  appropriates  Bgainst  any  other  (s);  so,  in  fVilUams 
V.  Marland(t)  it  had  been  previously  said,  "Flowing  water 
is  originally  pubhci  jurts.^  So  soon  as  it  is  appropriated  by 
an  indiyidual,  his  right  is  co-extensive  with  the  beneficial 
use  to  which  he  appropriates  it ;  subject  to  that  right  all 
the  rest  of  the  water  remains  pubUci  juris.  The  party  who 
obtains  an  exclusive  enjoyment  of  the  water  does  so  in  de-- 
rogation  of  the  primitive  right  of  the  public  (ar) ;  and  so 
Mr.  Justice  Blackstone  says,  **  Water  is  a  movable  wan- 
dering thing,  and  must  of  necessity  continue  common  by 
the  law  of  nature,  so  that  I  can  only  have  a  temporary, 
transient,  usufructuary  property  therein ;  so  that,  ii*  a  body 
of  water  runs  out  of  my  pond  into  another  man's,  I  have  no 
right  to  reclaim  it  (y) ;"  but  by  this  it  is  not  to  be  under- 
stood that  the  first  occupier,  or  first  person  who  chooses  to 
^propriate  a  natural  stream  to  a  useful  purpose,  has  a  title 
against  the  owner  of  land  below,  and  may  deprive  him  of 
the  benefit  of  the  natural  flow  of  water;  and  consequently  Under  what 
it  has  been  held,  that  the  first  occupant,  though  he  may  be  u  to^be^taken! 
die  proprietor  of  the  land  above,  has  no  right  by  diverting 
the  stream  to  deprive  the  owner  of  the  land  below  of  the 
special  benefit  and  advantage  of  the  natural  flow  of  water 
therein  {z) ;  and  it  is  said  '^  The  object  of  the  judgment  in 
Mason  v.  Hill  (a)  was  to  set  right  the  mistaken  notion 
which  had  got  abroad  in  consequence  of  certain  dicta  in 
Williams  V.  Marland  (6),  that  flowing  water  is  pubKci  juris^ 
and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may 
appropriate  it  (c).** 

400.  **  The  position  that  the  first  occupant  of  running  Right  of  occu- 

pancy. 

(t)  Liffgifu  T.  Inge,  7  Bing.  692.  (a)  Sup. 

(0  2  B.  &  C.  910.  lb)  2  B.  &  C.  910. 

(«)  Per  Bayley,  J.,  Id.  913.  (e)  Per  Parte,  B.,  in  ArkwrigM  ▼. 

(y)  2  Comm.  8.  QiU,  5  M.  &  W.  220. 

Is)  Maeon  ▼.  HiU,  5  B  &  Ad.  24. 
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iNcoKPOftsAL  water  for  a  beneficial  purpose  has  a  good  title  to  it>  is  per- 
MKNT8.  *    fectly  true  in  this  sense,  that  neither  the  owner  of  the  land 


below  can  pen  back  the  water,  nor  the  owner  of  the  land 
above  divert  it  to  his  prejudice.  In  this  as  in  other  cases  of 
injuries  to  real  property,  possession  is  a  good  title  agunst  a 
wrong-doer ;  and  the  owner  of  the  land  who  applies  the 
stream  that  runs  through  it,  to  the  use  of  a  mill  newly 
erected,  or  other  purposes,  if  the  stream  is  diverted  or  ob- 
structed, may  recover  for  the  consequential  injury  to  the 
miU  «>.'' 

'^  But  it  is  a  very  different  question  whether  he  can  take 
away  from  the  owner  of  the  land  below  one  of  its  natural 
advantages,  which  is  capable  of  being  applied  to  profitable 
purposes,  and  generally  increases  the  fertility  of  the  soil, 
even  when  unapplied,  and  deprive  him  of  it  altogether,  by 
anticipating  him  in  its  application  to  a  useful  purpose.  If 
this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  en- 
hanced by  the  existence  of  an  unappropriated  stream  of 
water  with  a  fall  within  its  limits,  might  at  any  time  be 
taken  away;  and,  by  parity  of  reasoning,  a  valuable  mineral 
or  brine  spring  might  be  abstracted  from  the  proprietor 
in  whose  land  it  arises,  and  converted  to  the  profit  of 
another  (cf)." 

Caaet  in  rap.  401.  In  accordance  witii  the  principles  as  above  laid 
principle.  down,  it  had  been  held  in  Beaky  v.  SSuxw  (e)  that  the 
^f^^  ^*  owner  of  land  through  which  a  river  runs  cannot,  by  en- 

larging a  channel  of  certiun  dimensions  through  which  the 
water  had  been  used  to  flow  before  any  appropriation  of  it 
by  anotiier,  divert  more  of -it,  to  the  prejudice  of  any  other 
landowner  lower  down  the  river,  who  had  before  such  en- 
largement appropriated  to  himself  the  surplus  water  which 
did  not  escape  by  the  former  channel;  for  ''the  general 

(i)  Per  Dmm«n,  C.  J.,  in  Maatm      where  tbaa  itme  pontion  is  laid  down. 
T.  HiU,  5  B.  &  Ad.  24  ;  citing  Rut-  («)  6  EMt,  208. 

iamd  {Bari)  v.  Bowler,  Pelm.  290, 


NATUBB  AUD  EXTESTT  OF   THE  BIGHT.  853 

mle  of  law  as  applied  to  this  subject  is,  that,  independent  of  incokpovsal 
any  particular  enjoyment  used  to  be  bad  by  another,  every  ments. 
man  has  the  right  to  have  the  advantage  of  a  flow  of  water 
in  his  own  land  without  diminution  or  alteration.  But  an 
adverse  right  may  exist  founded  on  the  occupation  of 
another.  And  though  the  stream  be  either  diminished  in 
quantity,  or  even  corrupted  in  quality,  as  by  means  of  the 
exercise  of  certain  trades,  yet  if  the  occupation  of  the  party 
so  taking  or  using  it  have  existed  for  so  long  a  time  as  may 
raise  a  presumption  of  a  grant,  the  other  party  whose  land 
is  below  must  take  the  stream,  subject  to  such  adverse 

right  (/>" 

402.  In  Saunders  v.  Newman  {g\  it  was  held  that  the  oc-  Semienr. 
cuper  of  a  mill  may  maint4iin  an  action  for  forcing  back  *"' 
water  and  injuring  his  mill,  although  he  had  not  enjoyed  it 
precisely  in  the  same  state  for  twenty  years ;  and,  therefore, 

it  was  no  defence  to  such  an  action,  that  the  occupier  had 
within  a  few  years  erected  in  his  mill  a  wheel  of  different 
dimendons,  but  requiring  less  water  than  the  old  one. 
^  When  a  mill  has  been  erected  upon  a  stream  for  a  long 
period  of  time,  it  gives  to  the  owner  a  right  that  the  water 
shall  continue  to  flow  to  and  from  the  mill,  in  the  manner  in 
which  it  has  been  accustomed  to  flow  during  all  that  time(A).'' 
''  If  a  person  stops  tiie  current  of  a  stream  which  has  imme- 
morially  flowed  in  a  given  direction,  and  thereby  prejudices 
another,  he  subjects  himself  to  an  action  (t);"  as  to  the  pe- 
riod of  enjoyment  necessary  to  give  this  right,  see  infray  § 
415;  and  as  to  the  manner  of  enjoyment  necessary  for 
n^fMnfjuning  the  right,  scc  tn/ro,  §  418  et  seq. 

403.  In  fPriffht  v.  Howard  (A),  it  is  liud  down :  ''  The  WrigM  r. 
right  to  the  use  of  water  rests  upon  dear  and  settied  prind-     ^ 
pies;  pHmi  faciei  the  proprietor  of  each  bank  of  astream  is 

(/)  Per  EUeQbonmgli,  C.  J.»  in  (A)  Per  Abbott,  J.,tb. 

BMlcy  T.  Show,  n^.  (0  Per  Baylej,  J.,  lb. 

(^)  1  B.  &  A.  258.  (*)  1  S.  &  St.  190. 
VOL.  I.                                              A  A 
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MBNTS. 


INCORPOREAL  proprictor  of  half  the  land  covered  by  the  atream,  but  there 
is  no  property  in  the  water.  Every  proprietor  has  an  equal 
right  to  ufie  the  water  which  flows  in  the  stream,  and  conse- 
quently no  proprietor  can  have  a  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the  consent 
of  the  other  proprietors  who  may  be  affected  by  his  openr 
tionSj  no  proprietor  can  either  diminish  the  quantity  of  wat», 
which  would  otherwise  descend  to  the  proprietors  below,  or 
throw  the  water  back  upon  the  proprietors  above.  Every 
proprietor  who  daims  to  throw  the  water  back  above,  or 
diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
grant  or  licence  from  the  proprietors  affected  by  his  opera- 
tions, or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years  (Q. 


Result  of  the 


404.  The  opinions  expressed  in  WUUams  v.  Marland{fn)g 
and  Liffffint  v.  Inffe  (n),  respecting  the  common  right  to  wa- 
ter, were  supposed  at  one  time  to  be  at  variance  with  the 
doctrine  laid  down  in  the  preceding  cases ;  but  it  is  said  that 
^'  the  object  of  the  judgment  in  Mas&n  v.  IEll{o),  was  to  set 
right  the  mistaken  notions  which  had  got  abroad  in  conse- 
quence of  certain  dtcta  in  WUMams  v.  Morland{p)y  that  fik>w- 
ing  water  is  pubUcijurUy  and  that  the  first  occupant  of  it  for 
a  beneficial  purpose  may  appropriate  it"  {q\  it  being  by  that 
case  established  that  the  position  in  the  two  former  cases  is 
correct,  with  this  qualification  only,  that  by  such  apprc^riar 
lion  no  greater  right  is  claimed  than  to  a  flow  of  water  in 
its  usual  and  accustomed  course,  and  it  is  settled  that  no  ap- 
propriation except  for  such  a  period  as  will  confer  an  ease- 
ment, can  diminish  the  natural  rights  of  other  parties. 


Running  water       405.  Bunning  Water  is  the  subject  of  easements  of  differ- 


(l)  Per  Sir  J.  Leach,  V.  C,  Ih. 
(J9i)  2B.  &C.  910;  S.  C,  4  D. 
&  R.  583. 

(fi)  7  Bing.  682 ;  5  M.  &  P.  712. 


Co)  5  B.  &  Ad.  24. 
{p)  2B.&C.  910. 
{q)  Per  Parke,  fi.  in  Arkwrigki^ 
V.  GeU,  5  M.  &  W.  220. 
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ent  kinds :  as  a  right  to  receive  a  flow  of  water  in  its  accus-    incouporeal 
tomed  course^  a  right  to  interfere  with  that  course^  a  right     ^'^ents.  ' 
to  disehai^e  water  either  in  its  natural  state  or  changed  in  the  subject  of 
quantity  or  quality^  a  right  to  water  cattle  at  a  stream  or  mentsT*  ^^^' 
pond  filled  hj  a  stream. 

The  easement  of  receiving  water  in  its  accustomed  course,  Receiving  flow 
ifl  that  sort  of  easement  commonly  claimed  under  the  name 
of  a  water-course^  which  has  caused  so  much  discussion  (r). 

406.  A  right  to  discharge  water  on  another's  land  has  Right  to  dis- 
been  recognised  in  several  cases.  Thus,  a  right  may  be  ac-  on'anoAer'J 
quired  to  throw  back  upon  the  land  of  proprietors  higher  ^°*** 
up  the  stream  the  water  which,  unless  so  forced  back,  would 
naturally  pass  from  it  (s) ;  so,  a  right  to  let  off  upon  the 
neighbouring  land,  water  which  had  been  used  for  the  pre- 
cipitation of  minerals,  and  was  thereby  rendered  noxious  (^); 
so,  although  every  man  is  bound  to  construct  his  house  so 
that  it  should  not  overhang  his  neighbour's  property,  and  to 
oonstmct  his  roof  so  as  not  to  throw  the  rain-water  upon 
the  neighbouring  land  (u) ;  yet,  a  right  may  be  acquired  by 
user,  to  project  the  wall  or  eaves  over  the  boundary  line  of 
his  property,  and  so  to  discharge  the  rain  on  his  neighbour's 
land  (x) ;  so,  likewise,  to  discharge  water  in  the  neighbouring 
land  by  means  of  a  gutter  or  pipe  (y) ;  but,  a  party  receiving 
water  drained  from  a  mine,  cannot  compel  the  owners  of  the 
mine  to  continue  such  discharge ;  therefore,  where  certain 
parties  constructed  a  sough  or  level,  for  the  purpose  of  drain- 
ing their  mineral  field,  and  the  water  from  this  sough  flowed 
into  a  brook,  the  united  waters  of  which  turned  an  ancient 
oom-tnill,  after  which,  A.  obtained  a  lease  of  the  brook,  of 
the  stream  of  water  issuing  from  the  sough  int6  it,  and  of 

(r)  See  ante,   U  399,  404 ;  also  («)  11  H.  7.  f.  257. 

FranJkumj,  Falmouth  (Bart),  6  C.  (j?)  Thofiuuv,  Thomas,  2  Cr.,  M. 

&  P.  529.  &  R.  34. 

(ff)  8mmder9  r.  Newman,  1  B.  &  (y)  Baien't  eate,  9  Co.  50 ;  Ladi^ 

A.  258.  Browne*i   ease,    cited   in  Shury  t. 

(0  Wriffht  T.  Williami,  1  M.  &  Pigoti,  Palm.  446. 
W.  77. 

A  a2 
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iMcoRPouAL   the  piece  of  land  on  which  the  com-mill  stood,  with  the 
^^WTB^'     Jigf^t  of  erecting  mills  thereon,  which  lease  contained  a  pro- 


viso, that  if^  during  the  term,  the  stream  issuing  fiom  the 
sough,  should,  by  the  brining  up  of  any  other  sough,  or  by 
unavoidable  acddent,  be  taken  away  or  lessened,  so  that 
there  should  not  come  to  the  mills  sufficient  to  work  them, 
and  the  lessor  should  not  be  able  to  supply  it,  it  should  be 
lawful  for  A.  to  take  down  the  mills  and  remove  th^n  to 
another  piece  of  ground  therein  described,  of  which  a  lease 
should  be  granted  for  the  rest  of  the  term.  The  sough 
having  afterwards  been  drained  by  means  of  another  sough, 
so  that  water  supplying  A»'s  milb  was  thereby  diverted,  it 
was  held,  that,  under  the  circumstances,  A.  had  not  acquired 
by  user  of  th^  water  issuing  from  the  sough,  such  a  right  to 
it  as  to  entitle  him  to  maint4iin  an  action  against  the  owners 
of  the  second  sough,  this  being  an  artificial  water-course, 
made  for  a  temporary  and  particular  purpose,  and  its  water 
having  been  taken  by  him,  with  notice  that  it  might  be  di»* 
continued,  and  there  being  nothing  on  which  to  found  the 
presumption  of  a  grant  by  the  owner  of  the  mines,  he  did 
not  acquire  such  right  by  force  of  the  2  &  3  W.  4,  c.  71  (z). 
A  user  for  twenty  years,  or  more,  would  aflPord  no  presump- 
tion of  a  grant  of  the  right  to  the  water  in  perpetuity,  for 
such  a  grant  would  be  neither  more  nor  less  than  an  obli- 
gation on  the  mine  owner  not  to  work  his  mines  by  the 
ordinary  mode  of  getting  minerals,  below  the  bed  drained 
by  that  sough,  and  to  keep  the  mines  flooded  for  the  bene- 
fit of  others  (r). 


AftUkiiawater. 


407.  In  the  absence  of  any  special  custom,  artificial  water 
courses  are  r^ulated  by  the  same  rules  as  natural  ones^ 
and  a  title  may  be  gained  by  user  in  the  one  case  as  in  the 
other;  therefore,  where  mine  owners  made  an  adit  through 
their  lands,  to  drain  which  they  afterwards  discontinued  to 
work,  and  the  owner  of  a  brewery,  through  whose  premises 


(g)  Arkwrifkir.  Oeil,  5  M.  & W.  220. 
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the  water  flowed  for  twenty  years  after  the  working  had  incoapoabal 
ceased,  had,  during  that  time,  used  it  for  brewing,  it  was  ments.  ~ 
hdd,  that  he  thereby  gained  the  undisturbed  enjoyment  of 
the  water,  and  that  mines  could  not  afterwards  be  worked 
to  pollute  it  {a).  It  seems  to  be  questionable  whether  a 
imiyersal  practice  in  the  neighbourhood,  to  resume  the  use 
of  such  adit  waters  for  mining  purposes,  after  a  long  in- 
terval, might  not  have  been  set  up  in  answer  to  the  claim 
of  easement,  thereby  raising  the  inference,  that  the  party 
daiming  used  the  water  not  of  right,  but  only  during  the 
acddental  disuse  of  the  adit,  and  with  knowledge  that  the 
mine  owners  reserved  to  themselves  a  power  to  recommence 
working,  and  thereby  disturbing  the  water  (a) ;  so,  the  propo- 
rtion that  a  watercourse,  of  whatever  antiquity,  and  in 
whatever  degree  enjoyed  by  numerous  persons,  cannot  be  so 
enjoyed  as  to  confer  aright  to  the  use  of  the  water,  if  proved 
to  have  been  originally  artificial,  was  held  to  be  quite  inde- 
fensible (a). 

408.  By  the  term  water-course  is  usually  understood  a  subtemneou 
stream  of  water  flowing  above  ground,  but  similar  questions  ^^•^•^* 
may  arise  respecting  the  right  to  a  flow  of  water  under- 
ground. In  Cooper  v.  Barber  (i),  where  a  party  had  for 
several  years  pushed  back  a  stream  for  tiie  purpose  of  irri- 
gation, in  consequence  of  which  the  water  penetrated  through 
the  neighbouring  soil,  it  was  held,  that  no  right  to  cause 
such  percolation  was  acquired  by  the  user,  and  the  adjoin- 
ing owner,  on  sustaining  any  injury  from  it  to  his  newly 
erected  house,  might  bring  an  action ;  but  in  Balston  v.  Ben- 
sted  (c),  it  was  hdd  that  after  twenty  years'  uninterrupted 
enjoyment  of  a  spring,  an  absolute  right  to  it  is  gained 
by  the  occupier  of  the  close  in  which  it  issues  above 
ground,  and  tiie  owner  of  the  adjoining  dose  is  not  justified 
in  cutting  a  dndn,  whereby  the  supply  of  water  to  the  sp|ing 
is  diminished. 

(a)  Moffor  t.  Chadwiek,  11  Ad.  (b)  3  Taunt.  99. 

&  E.  571 ;  S.  C,  3  P.  ft  D.  367.  (c)  1  Cunpb.  463. 
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Pri?ate  rights 
in  DRTigabie 
liTen. 


409.  In  the  case  of  a  navigable  river,  the  presumption  is 
that  the  soil  is  vested  in  the  crown,  jet  a  subject  may  claim 
a  prescriptive  right  to  a  several  fishery  in  an  arm  of  the  sea, 
even  against  the  crown  (<2) ;  and  may,  by  grant  or  prescrip- 
tion, have  the  interest  in  the  water  and  soil  of  navigable 
rivers,  as  the  city  of  London  has  the  soil  and  property  of  the 
Thames  by  grant  (e) ;  so,  special  rights  in  the  water  have 
been  acquired  by  way  of  easement  to  properties  {f) ;  but  a 
man  cannot  prescribe  to  have  a  necessary  easement  in  the 
land  of  another,  for  himself  and  his  servants  to  catch  fish  in 
his  several  fishery  (ff),  for  it  is  there  said  that  though  the 
word  easement  is  known  in  law,  yet  in  this  case  the  thing 
itself  is  set  forth,  that  is,  to  catch  fish,  &c.,  and  certainly  no 
instance  can  be  given  for  such  a  liberty  by  such  a  word  or 
name  (j),  see  further  as  to  fishery,  ante,  §  104  et  seq. ;  also 
common  of  piscary,  ante,  §  804. 


Watering  cat- 
tle. 


Landing-nets. 


410.  A  right  in  the  occupier  of  an  ancient  messuage  to 
water  his  cattle  at  a  pond,  and  to  take  the  water  thereof  for 
domestic  purposes,  is  a  mere  easement,  and  not  a  profit 
dpr^nJr^  in  the  soil  of  another.  Such  a  right  may  be  claimed 
by  reason  of  the  occupation  of  an  ancient  messuage,  without 
any  limitation  as  to  the  quantity  of  water  to  be  taken  (A) ; 
so,  there  may  be  a  right  to  land  and  mend  nets  on  another 
man's  ground  (s) ;  and  the  acquiescence  of  the  owner  may 
be  presumed  from  dbrcumstances  (J  ). 


(jt)  Oj^ord  (Mayor,  ^c.)  ▼.  iUcA- 
ardiOH,  4  T.  R.  439. 
(e)  Dav.  56. 
(/)  12  East,  429. 
(^)  Peen  y.  Lucy,  4  Mod.  362. 


(A)  Memumff  t.  WoMdak,  5  Ad.  & 
EU.  764 ;  S.  C,  1  N.  &  P.  172. 

(0  Pain  Y.  Patrick,  Z  Mod.  294. 

0)  Gray  T.  Bond,  2  B.  &  B.  667; 
8.  C.»5J.  B.Moore,  527. 


HOW  CLAIMBB  BT  C178TOH. 


850 


INCORPOKBAL 

HBRBDITA- 

n.  l^ofD  daimetr. 

MBNTfl. 

§4U. 

§415«     meui   the  Preetm^ti&n  ie 

How  claimed  by  Ctutom, 

raised. 

412. 

Must  be  by  Deed. 

416.  What  patsee  under  a  Grant. 

413. 

Grant  implied  or  pretumed. 

What  neeetsary  to  the  Vali- 

414. 

Bfeet  qf  Aeqtrieieenee, 

diip  qfa  Grant. 

415. 

Upon  what  Length  qf  B^foy- 

417.  ^feet  of  Appropriation. 

1,  By  Prescription  or  Custom. 

§  411.  A  right  to  water  may  be  claimed  by  preecription  How  it  maybe 
or  custom,  by  grant,  and  by  appropriation.  prcscnbed  for. 

An  easement  in  respect  of  water  may  be  claimed,  if  not  by  How  daimed 
direct  prescription,  at  least  by  custom.  It  is  said,  "  A  water-  ^  <'^*<»™- 
course  doth  not  begin  by  prescription,  nor  yet  by  assent, 
but  the  8am«  doth  begin  ex  jure  TutturtB,  having  taken  this 
course  naturally,  and  cannot*  be  averted  {k) ;"  yet  it  may  be 
chdmed  by  prescription,  but  if  a  man  prescribe  generally  for 
a  water-course,  and  it  turns  out  in  evidence  that  the  water 
has  not  always  run  to  the  plaintiff's  house,  it  has  been  held 
that  he  had  failed  of  his  prescription  (k) ;  so,  it  may  be 
alleged  as  a  custom  to  have  a  water-course  or  a  washing- 
place  in  another  man's  ground  (/) ;  and  although  a  multitude 
cannot  prescribe,  yet  for  an  easement  they  may  plead  cus- 
tom {m) ;  but  the  stanners  of  Devonshire  are  not  entitled 
by  custom  to  divert  water  from  streams  running  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over  other 
people's  lands  (n). 


(*)  Per  Whitlock,  J.,  Muryatroid 
▼.  Law,  Carth.  117. 
(0  3  Mod.  294. 


(m)  lb.  see  also  Goodday  t. 
MitcheU,  Cro.  £1.  441. 

(fi)  Bastard  t.  Smith,  2  Moo. 
&  Rob.  129. 
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Most  be  by 
deed. 


2.  By  Grant. 

412.  A  grant  either  express  or  implied  is  for  the  most  part 
the  foimdation  of  the  right  to  water,  but  it  requires  a  deed 
to  create  a  right  and  title  to  hare  a  passage  for  water;  there- 
fore, where  one  declared  in  case  for  obstructing  a  water- 
course upon  his  possession  of  a  mill  with  the  appurtenances* 
and  that  bj  reason  of  such  his  possession  he  had  a  right  to 
the  use  of  water  running  in  a  certain  tunnel,  such  all^ation 
is  not  supported  bj  proof  that  the  tunnel  was  made  on  the 
def*endant's  land,  which  he  had  agreed  by  parol  to  let  the 
plaintiff  have  for  a  certain  consideration,  because  the  plaintiff 
had  not  the  water  by  reason  of  his  possession  of  the  mill, 
but  by  parol  licence,  or  contract  (o). 

A  light  of  way,  or  a  right  of  passage  for  water,  (where  it 
does  not  create  an  interest  in  land),  is  an  incorporeal  right, 
and  stands  upon  the  same  footing  with  other  incorporeal 
rights,  such  as  rights  of  common,  jents,  advowsons,  &c.,  it 
lies  not  in  livery  but  in  grant»  and  a  freehold  interest  can- 
not be  created  or  passed  otherwise  than  by  deed(;>);  so, 
where  a  subject  is  owner  of  a  several  fishery  in  a  navigable 
river,  where  the  tide  flows  and  reflows,  granted  to  him  (as 
must  be  presumed),  before  Magna  Charta  by  the  description 
of  separakm  pisccaiam,  it  being  an  incorporeal  hereditament, 
a  term  for  years  cannot  be  created  in  it  without  deed(;). 


Grant  implied 
or  pretnmeda 


413.  A  grant  may  be  implied  from  long  user ;  therefore, 
where  a  bill  was  brought  to  quiet  the  plaintiff  in  the  enjoy- 
ment of  a  wat^r-course  to  his  house  and  garden  through  the 
ground  of  the  defendant,  and  it  appeared  that  the  water- 
course had  been  enjoyed  for  a  great  length  of  time,  it  was 
held,  that  it  should  be  presumed  that  tiie  owner  of  the 
house  had  a  right  to  the  water-course,  unless  the  other  party 


(o)  FetUinum  r.  Smitk,  4  Eatt,      C.  221. 
107.  (q)  Somenet  {Duki)  t.  Fogt^ttt, 

(p)  HewUn»  t.  Sheppam,  5  B.  &      5  B.  &  C.  875. 
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oould  shew  a  special  licence,  or  an  agreement  to  restrain  it   ikcorfobbal 

in  point  of  time  (r) ;  so,  where  a  plaintiff  had  been  in  poe-     ^^^^ 

session  of  a  water-course  for  upwards  of  rixty  years,  and  the 

defendant  claimed  the  land  through  which  the  water-course 

ran  by  virtue  of  a  forfeited  mortgage,  the  plaintiff's  title 

being  proved,  and  also  the  fact  that  the  defendant  had  cut  a 

channd  through  his  own  lands,  and  set  up  a  sluice,  whereby 

the  water-course  had  been  diverted,  the  Court  in  this  case 

decreed  for  the  plaintiff  without  sending  him  to  try  his 

light  at  law  («). 

414.  So,  the  knowledge  of  the  owner  of  the  land  and  his  Effect  of  ac- 
acquiescence  may  be  presumed  from  drcumstances ;  thus,  ^'**"«*'^* 
when  the  lessees  of  a  fishery  had  publicly  landed  their  nets 
on  the  shore  at  A.  for  more  than  twenty  years,  and  had  at 
various  times  dressed  and  improved  the  landing-place,  and 
both  the  fishery  and  the  landing-place  at  one  time  belonged 
to  the  same  person,  but  no  evidence  was  offered  to  shew 
that  he,  or  those  who  under  him  owned  the  shore  at  A., 
knew  of  the  landing  of  the  nets  by  the  lessee,  it  was  held, 
that  it  was  properly  left  to  the  jury  to  presume  a  grant  of 
the  right  of  such  landing  to  the  lessees  by  some  former 
owner  of  the  shore  at  A.  {t). 

But  before  the  2  &  3  W.  4,  a  71,  the  acquiescence  of 
lessees  would  not  bind  the  landlord,  nor  that  of  tenants  for 
life,  the  reversioner;  therefore,  where  A.  a  tenant  for  life 
with  power  of  jointering,  after  executing  his  power,  gave  a 
licence  to  B.  to  erect  a  weir  on  his  ( A.'s)  soil  for  the  pur- 
'pose  of  watering  B.'s  meadow,  then  A.  died,  and  the 
jointress  entered,  after  which  the  tenant  of  A.'s  fitrm  di- 
verted the  water  from  the  weir,  it  was  held  in  an  action  by 
the  tenant  of  B.'s  farm  against  the  tenant  of  A.'s  farm, 
that  the  iminterupted  possession  of  the  water  for  so  many 

(r)  Fhich  V.  Bukridger,  2  Vera.      t.  Wettem,  Prec.  Ch.  530. 
390.  (0  2  B.  &  B.  667 ;  S.  C,  5  J.  B. 

(«)  Id.  391,  n.  1 ;  Bee  alBO  Biuh      Moore,  527. 
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iNcompouAL   years,  with  the  acquiescence  of  the  tenants  for  life,  would 
MBNT8.       i^ot  affect  the  reversioner  {x). 

Upon  what  415.  Before  the  2  &  8  W.  4,  c.  71,  «  Twenty  yeais 

joyment  the"  ezdusive  enjoyment  of  water  in  any  particular  manner, 
P^I^P*^"  "  afforded  a  strong  presumption  of  right  in  the  party  so  en- 
joying it,  derived  from  grant  or  Act  of  Parliament  (y) ; "  but 
it  seems  that  less  than  twenty  years'  enjoyment  may  or  may 
not  afford  such  a  presumption  according  as  it  is  attended 
with  circumstances  to  support  or  rebut  the  right  (y),  as 
where  land  is  sold  with  a  run  of  water  upon  it,  the  use  of 
the  water  for  less  than  twenty  years  will  give  a  man  title  to 
it,  because  the  water  passes  with  the  land  (z) ;  so,  if  water 
has  been  accustomed  to  flow  along  a  channel  from  time  im- 
memorial, and  it  has  been  appropriated,  the  first  owner  of 
the  adjoining  land  on  both  sides  who  appropriates  it,  with* 
out  doing  injury  to  any  one,  either  above  or  below  him,  ac^ 
quires  such  a  right  by  the  appropriation  that,  tiiough  he  may 
not  have  enjoyed  it  for  twenty  years,  he  may  maintain  an 
action  against  any  owner  of  the  lands  above  who  wrongfully 
diverts  the  water  from  its  ancient  channel  (a) ;  but  in  Pre^ 
eott  V.  Phillip(b)y  it  was  held  tiiat  ^^  Nothing  short  of  twenty 
years'  undisturbed  possession  of  water  diverted  from  tiie  na- 
tural channd  or  raised  by  a  weir,  could  give  a  party  an 
adverse  right  against  those  whose  lands  lay  lower  down  the 
stream,  and  to  whom  it  was  injurious,  and  that  a  possesion 
of  nineteen  years,  which  was  shewn  in  that  case,  was  not 
su£Bcient;  so,  although  an  adverse  enjoyment  for  tiie  space 
of  twenty  years,  &c.  as  against  a  private  individual,  is  evi- 
dence of  a  grant  by  him,  yet  it  is  otherwise  in  tiie  case  of  a 
public  river  navigable  by  all  the  queen's  subjects,  for  no 

{»)  Bradbury    t.     Grinuell,    2  (a)  Franiumr.  FaimoMik(Earl)f 

Wnifl.  Saond.  175,  n.  (d).  6  C  &  P.  529. 

(jf)  Per  EUenborongh,  C.  J.,  in  {b)  Cited  in  6  East,  213,  and  re- 

Bealeyr.  Shaw,  6  East,  208.  cognised  in  Mamm  ▼.  HtU,  5  B.  & 

(z)  dmham  t.  PUke,  2  Cr.  &  J.  Ad.  25. 
126  ;  S.  C,  2  Tyrw.  155. 
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obstniclioii  for  twenty  yearn  will  bar  a  public  right(c).    See    incorpomal 
farther  aa  to  the  general  law  of  Prescription  past,  under        mbnts.  * 
that  title;  also  Dig,  P.  in.  tit.  Prescription. 

416.  It  hae  been  said  that  by  a  lease  of  a  weir  the  soil  What  passes 
passes,  because  the  party  cannot  amend  it  without  the  '^^^'^  *  «™'**- 
soil(cf).  But  it  is  laid  down  by  Lord  Coke,  that  if  a  man 
grant  aquam  suam,  the  soil  shall  not  pass,  but  the  piscary 
within  the  water  shall  (e) ;  so,  the  undertakers  of  a  naviga- 
tion, in  whom  the  soil  is  not  vested,  have  a  mere  easement 
in  the  land  through  which  it  passes  (/) ;  but  if  land  be' 
purchased,  through  which  a  stream  of  water  runs,  the  water 
passes  with  the  land,  and  although  the  conveyance  be  silent 
as  to  the  water,  still  the  water  will  pass  with  the  land  (^). 

The  grantor  of  an  easement  of  this  kind  must  have  such  What  neces- 
an  estate  as  will  enable  him  to  grant  the  privilege ;  tiiere-  JJSdJ^ Va 
fore,  where  a  person  has  neither  the  legal  or  equitable  e»-  8™"'- 
tate  in  the  property  in  respect  of  which  he  proposes  to 
grant  an  easement,  the  deed  will  be  void,  as  where  one 
gave  licence  to  another  to  continue  a  channel  or  open  way 
tiirou^  the  bank  of  a  river,  and  the  deed  imported  that  the 
grantor  and  another  could  grant  the  possession  of  the  whole 
of  the  river,  in  such  a  manner,  as  that  the  grantee  could  in- 
sist upon  its  being  kept  open  during  the  term,  but  it  after- 
wards appeared  that  other  parties  had  an  interest  in  the 
river,  and  that  the  grantors  could  not  dispose  of  all  the 
water,  only  of  so  much  as  belonged  to  them,  it  was  held, 
that  although  the  words  of  a  grant  be  general,  yet  where  it 
appears  by  the  deed,  that  the  grantor  has  a  limited  interest, 
the  grant  will  be  construed  as  co-extensive  with  and  limited 
by  the  right  of  the  grantor;  and  in  this  instance  it  appears 
that  the  parties  had  not  the  power  of  creating  any  interest 
in  a  real  hereditament,  because  tiiey  themselves  were  not 

(c)  Vooffht  T.  Winch,  2  B.  &  A.  (/)  HoUi$  t.  Ooidfinck,  1  B.  & 
662 ;  S.  C,  7  East,  199.                         C.  205. 

(d)  I  Roll.  R«p.  259.  (s)  Canham  ▼.  Fiske,  2  Or.  &  Jer. 
le)  1  Inst  4.  b.                                      126. 
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iKooKPOREAL  soldj  seised  of  such  an  hereditament)  being  interested 
1IBMT8. '  jointly  with  others,  and  the  hereditament  conld  only  be 
granted  for  a  term  by  all  the  shareholders,  who  at  least 
must  be  tenants  in  common ;  the  plaintiff  had  neither  a 
l^al  nor  an  equitable  estate,  he  was  only  entitled  to  a 
share  of  the  profits  of  the  navigation;  the  legal  estate  might 
have  been  in  other  persons ;  the  equitable  estate  must  have 
been  in  the  whole  body  of  proprietors  (A). 

8.  By  Appropriation  or  Occupancy. 

Effect  of  ap-  417.  From  what  has  already  been  stated,  it  appears  dear 

propna  n.  ^^  there  can  be  no  title  to  water  by  mere  occupancy,  (see 
ante,  §  400),  but  that  continued  beneficial  enjoyment  of  a 
running  stream  is  evidence  of  the  right  to  have  the  stream 
run  on  in  its  accustomed  course ;  and  no  one  can  interfere 
with  such  accustomed  course,  unless  justified  by  some  grant 
or  licence  so  to  do,  (see  ante,  §  399  et  teq).  If  a  null  or 
other  occupation  of  water  be  ancient,  it  is  settled  that  the 
owner  may  maintain  an  action  for  any  obstruction ;  therefore, 
in  Cox  Y.  Matthews  (t),  it  is  said,  /'  If  a  man  has  a  water- 
course nmning  through  his  ground,  and  erects  a  mill  upon 
it,  he  may  bring  an  action  for  diverting  the  stream,  and 
need  not  say  antiquum  molendenum  (A);"  and  it  appears  also 
clear  from  what  follows  in  this  same  case,  that  any  appro- 
priation of  the  water  to  a  beneficial  purpose,  gives  a  right 
to  have  the  stream  run  on  in  its  accustomed  course,  so  far 
at  least  as  may  be  necessary  to  serve  the  purpose,  for  it 
then  added,  "  upon  the  evidence  it  will  appear  whether  the 
defendant  had  ground  through  which  the  stream  ran,  before 
the  plaintifis,  and  that  he  used  to  turn  the  stream  as  he  saw 
cause,  for  otherwise  he  cannot  justify  it,  though  the  mill  be 
newly  erected  (/);''  and  it  has  since  been  laid  down  as  a 
rule,  'Hhat  after  the  erection  of  works,  and  the  appropria* 

(A)  Porimare  {Bar!)  t.  Bmtn,  1  B.  (k)  Per  Hale,  C.  J. 

&  C.  694 ;  aee  also  Paton  t.  Brebner,  (/)  lb.    See  also  Dy.  24S  b,  cited 

1  BUgh,  42.  in  LuiireVs  eoie,  4  Co.  86. 

(t)  1  Vent.  237* 
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tion,  by  the  owner  of  the  land,  of  a  certain  quantity  of  the   imooafouai, 
water  flowing  over  it,  if  a  proprietor  of  other  land  after-       "il^.^' 
wards  take  what  remains  of  the  water  before  unappropriated, 
the  first-mentioned  owner,  however  he  might,  before  such 
second  appropriation,  have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards  (m). 


m  l^oio  U%ttf. 


§  418.  RuU  qfLaw  at  to  U$er  ftM- 
raUf. 

419.  Special  CofM.— - 
Weld  T.  Homhy. 
Cooper  T.  Barber, 

420.  B.  T.  JVtford, 


%  421.  Memiee  ▼.  BreadaXbane. 
B»e^tUma  to  the  RuU, 
In  ca$e  qfa  Orani, 

422.  Change  ^f  Uter, 

423.  Other  Caeee  qf  AlteraiUme. 


§  418.  The  user  of  waters  comprehends  either  the  mode  of 
uong  them,  or  the  length  of  time  that  they  have  been  used, 
as  to  which  latter  point,  see  ante,  §  415. 

The  maxim  of  kw,  sic  vtere  tuo  ut  aHenum  turn  hedas,  is  Role  of  law 
peculiarly  applicable  to  a  water-course;  therefore,  in  an  nHj. 
early  case,  if  a  man  should  throw  down  a  fosse  or  hedge 
where  water  ran,  by  which  a  meadow  was  surrounded,  an 
assize  would  lie  (n);  so,  in  a  later  case,  it  was  laid  down, 
that  if  one  stop  a  stream  which  runs  through  his  land,  so 
that  the  land  of  another  is  thereby  surrounded,  this  is  a  nui- 
sance to  the  prejudice  of  the  other  party  (o) ;  so,  if  one  have 
an  ancient  pond,  replenished  by  channels  out  of  a  river,  it 
was  held,  that  he  cannot  change  the  channels,  if  prejudice 
accrue  thereby  to  another,  although  the  effect  would  be  to 
feed  the  ponds  according  to  the  usage  (jp);  but,  if  a  person 
have  ancient  pits  replenished  by  a  rivulet,  he  may  cleanse 
them,  although  he  cannot  change  or  enlarge  them  (q) ;  so, 

(in)  Per  Le  Blano,  J.,  in  BeaUp  r. 
Shaw,  6  EMt,  219. 
(»)  11  H.  4. 25,  83. 
(o)  9  E.  4.  35. 
(p)  Jhmeomhe  rJUmdaU,  HetL  32. 


(q)  Brown  r.  Beet,  1  Wils.  174 ; 
■ee  also  12  H.  4.  3;  Preeton  r. 
Mercer,  Hardr.  60;  and  8lp  and 
Mordani'e  eaee,  1  Leon.  247. 
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iKcoRPOAiAi.  the  occupier  of  a  house,  who  has  a  right  to  have  the  rain 
1IKNT8.  ^  from  the  eaves  of  it  upon  another  man's  land,  cannot 
put  up  spouts  to  collect  the  rain,  and  discharge  it  upon  such 
land  in  a  body  (r) ;  so,  the  building  of  a  new  mill  by  the 
owner  of  an  ancient  water-course  may  be  deemed  a  nui- 
sance (s) ;  so,  on  the  same  principle,  where  the  owner  of 
land  through  which  a  riyer  ran,  appropriated  a  portion  of 
the  water  by  means  of  a  weir  of  a  given  height,  and  a  sluice 
of  given  dimensions,  it  was  held,  that  he  could  not  enlai^ 
the  sluice  so  as  to  appropriate  more  water  to  himself,  to  the 
prejudice  of  an  owner  lower  down  the  stream,  who  had  ap- 
propriated the  surplus  water  to  his  own  use  (t). 


Special 
Weld  V. 
Hornby, 


Cooper  r. 
Barber. 


419.  Where,  under  ancient  deeds,  recognising  a  right  in 
the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
taking  fish,  if  it  appear  that  such  weir  was  heretofore  made 
of  brushwood,  through  which  it  was  possible  for  the  fish  to 
escape  into  the  upper  part  of  the  river,  it  wbs  held,  that  he 
could  not  convert  it  into  a  stone  weir,  whereby  the  possibility 
of  escape  through  the  weir  is  debarred,  though  in  flood  times 
the  fish  may  still  overleap  it  (u). 

The  enhancing,  straitening,  or  enlarging  of  an  ancient 
weir,  as  well  as  the  new  erection  of  one,  for  the  purpose  of 
stopping  fish  in  their  passage  up  the  river,  is  treated  as  a 
public  nuisance  by  Magna  Charta^  c.  23,  and  12  E.  4,  c.  7; 
^nd  the  right  to  convert  a  brushwood  into  a  stone  weir  is 
not  evidenced  by  shewing  that,  forty  years  ago,  two-thirds 
of  it  had  been  so  converted,  without  interruption,  and  the 
action  for  the  injury  having  been  brought  within  twenty 
years  after  the  remaining  third  was  so  converted  (u). 

The  immemorial  enjoyment  of  water  will  not  justify  the 
party  who  possesses  it  in  doing  any  act  to  the  prejudice  of 


(r)  Reynolde  v.  Oarke,  2  Ld. 
Raym.  1399 ;  S.  C,  1  Str.  634 ;  S.  C, 
8  Mod.  272  ;  S.  C,  Fort.  212. 

(«)  Pri$uiev.MouUon,  1  Ld.Raym. 
248;    S.  C,   2  Salk,  663;  S.   C, 


Carth.  386 ;    S.  C,  12  Mod.  131 ; 
S.  C,  Comb.  442  ;  S.  C,  Holt,  192. 

(0  Bealey  t.  Skawt  stgf.t  see  $  417. 

(«)  Weld  T.  Hornby,  7  East,  195. 
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his  neigbbour,  and  the  rule  will  extend  to  a  newly  erected   imoorporbal 

-,__  11/.  1         HKa«DITA- 

nouae;  therefore^  where  a  man  had,  for  many  years,  penned  mints. 
back  a  stream  for  the  purpose  of  irrigating  his  land,  in  con- 
sequence of  which  the  water  penetrated  through  the  soil 
under  ground,  and  entered  the  cellar  and  kitchen  of  a  dwell- 
ing-house newly  erected,  the  Court  decided,  though  not 
unanimously,  that  he  had  not  by  such  user  acquired  a  right 
to  persist  in  pemiing  back  the  stream  to  the  prejudice  of  a 
neighbour,  and  the  owner  of  the  house  might  have  his  re- 
medy against  him  (x). 

420.  A  proprietor  of  land  adjoining  a  riyer,  has  a  right  R.  y.  Trqford. 
to  nuse  the  banks,  from  time  to  time,  as  occasion  may  re- 
quire, upon  his  own  land,  so  as  to  confine  the  flood-water 
within  the  banks,  and  to  preyent  it  from  oyerflowing  his 
land,  with  this  single  restriction,  that  he  does  not  thereby 
occasion  any  injury  to  the  lands  or  property  of  other  per- 
sons; therefore,  where  an  indictment  against  the  proprietors 
of  land  adjoining  a  riyer,  charged  the  defendants  with  erect- 
ing mounds  and  embankments,  whereby  the  waters  of  the 
riyer  were  wrongfully  forced  against  an  aqueduct  belonging 
to  the  prosecutors,  the  proprietors  of  a  canal,  to  the  injury 
thereof,  and  judgment  had  been  giyen  for  the  crown,  the 
court  awarded  a  venire  de  novo,  on  the  ground  that  the  spe- 
cial yerdict  did  not  state  with  sufficient  certainty,  what  was 
the  real  cause  of  the  penning  back  of  the  water  in  time  of 
flood,  as,  in  order  to  shew  the  defendants  guilty,  it  ought  to 
appear  cUstinctly,  that  the  raising  the  fenders  or  embank- 
ments was  not  an  accustomed  and  rightful  usage,  sanctioned 
by  the  ordinary  right  which  eyery  man  prtmd  facie  has  to 
protect  his  own  property,  proyided  he  can  do  so  without  in- 
jury to  others ;  nor,  whether  the  course  which  the  flood- 
water  was  stated  to  haye  taken,  was  the  ancient  and  right- 
ful course  which  it  ought  to  take;  and  further,  that  it  Ought 
not  to  haye  been  left  in  doubt  whether  the  embankment  and 

(«)  Cooper  T.  Barber t  3Taant  99. 
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iMcompouAL  aqueduct  had  not  wrongfully  turned  back  more  water  upon 
the  low  lands  of  the  defendants,  than  was  formerly  collected 
in  times  of  flood  (y). 


HBmBDITA« 
MBNTS. 


Meniiei  ▼. 

Breadalbame. 


Ezoeptbns  to 
the  rule. 

In  caw  of  a 

gfUlt. 


421.  So^  the  proprietor  of  lands  along  which  there  is  a 
flood-stream,  cannot  obstruct  its  course  by  a  new  water- 
way, to  the  prejudice  of  the  proprietor  of  lands  on  the  oppo- 
mte  side;  therefore,  where  a  proprietor  of  land  on  the  bank 
of  a  river,  had  commenced  building  a  mound,  which,  if  com- 
pleted, would,  in  times  of  ordinary  flood,  have  thrown  the 
water  of  the  river  on  the  land  of  the  opposite  proprietor,  so 
as  to  flood  them,  he  was  restrained  by  a  perpetual  interdict, 
in  Scotland,  from  the  further  erection  of  such  a  bulwark^ 
and  it  was  said,  on  appeal,  that  *^  it  was  dear,  beyond  the 
possibility  of  doubt,  that,  by  the  law  of  England,  such  an 
operation  cannot  be  carried  on  (z). 

But,  if  there  be  evidence  of  a  grant,  the  user  of  a  water- 
course in  a  particular  manner  might  be  sanctioned,  which, 
but  for  such  evidence,  would  be  illegal ;  this  may  be  col- 
lected from  Cooper  v.  Barber  (a),  also  from  Alder  v.  Savill^b), 
where  it  was  charged  against  the  defendants,  that  by  a  wrong- 
fid  construction  of  their  flood-gates  and  machinery,  they  had 
so  penned  up  the  course  of  a  river,  as  to  occasion  an  over- 
flow of  water  upon  the  phdntifi^'s  farm,  but  it  having  been 
shewn  in  evidence,  that  the  water  of  the  mill  had  always 
flowed  over  the  adjoining  meadows,  this  was  deemed  to  be 
evidence  of  a  grant;  so,  where  a  ditch  anciently  opened 
into  a  stream,  but  the  owner  of  a  mill  on  the  stream  kept 
the  opening  closed  for  twenty  years  or  more,  without  in- 
terruption, it  was  held,  that  such  user  would  give  the  mill 
owner  a  right  to  keep  it  shut,  and  the  owner  of  the  adjoin- 
ing land  would  not  be  justified  in  re-opening  the  communica- 
tion (c). 


(y)  M.  T.  Drt^ord,  1  B.  &  Ad. 
874;  S.  C,  In  error,  8  Bing.  204; 
1  M.  &  So.  401 ;  2  Cr.  &  J.  265 ;  2 
TjTW.  201, 

(g)  Memxiei  w.Breadalbane,^B)iifi, 


N.  S.,  414,  418. 

(a)  ^. 

(b)  5  Taunt.  454. 

(e)  Dreweit  t.  Sk§ard,  7  C  &  P. 
465. 
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422.  Again,  it  has  been  held  not  necessary  that  the  mode   inookfoebal 
of  enjoying  a  water-course  should  have  always  been  pre-        mbnts.  ' 


cisely  the  same ;  therefore,  where  the  plaintiff,  owner  of  a  Change  in  the 
mill,  daimed  a  prescriptive  right  to  water  which  had  been  '***"^* 
accoatomed  to  flow  to  his  mill,  and  the  defendant  was  charged 
with  keeping  a  hatch-dam  or  mill-head  at  a  much  greater 
height  than  he  had  been  accustomed,  so  that  the  water  was 
obstructed  from  flowing  in  its  usual  channel  and  forced 
back  against  the  plaintifi^s  mill,  to  his  great  injury,  it  ap- 
peared in  evidence  that  the  old  mill  had  been  burnt  down, 
and  the  plaintiff  had  built  the  mill  in  question  with  a  wheel 
of  the  same  dimensions,  and  on  the  same  level  with  the 
former  one,  since  which  time  he  had  erected  a  new  wheel  of 
different  dimensions,  which  required  less  water,  but  there 
was  no  proof  that  the  owner  of  the  lower  mill  had  received 
any  injury  in  consequence  of  altering  the  wheel;  it  was  held, 
therefore,  that  the  plaintiff  might  maintain  an  action  for  the 
injury  to  his  mill,  although  he  had  not  enjoyed  it  in  that 
state  for  twenty  years,  and  it  was  no  defence  to  such  an  ac- 
tion that  the  plaintiff  had,  within  a  few  years,  erected  in  his 
mill  a  wheel  of  different  dimensions,  inasmuch  as  the  de- 
fendant was  not  prejudiced  thereby  (d) ;  but  if  the  owner  of 
a  water-mill,  worked  by  a  ground-shot  wheel  at  a  low  head 
of  water,  alter  the  wheel  to  a  breast-shot  wheel,  which  re- 
quires a  high  head  of  water,  and  after  that  for  twenty  years 
and  more  disoontinue  the  use  of  the  breast-shot  wheel,  his 
discontinuance  will  cause  him  to  lose  the  right  to  the  high 
head  of  water  (e). 

423.  On  the  same  principle,  the  change  of  a  mill  from  a  other  eaiei  of 
fulling  to  agrist  mill  or  the  like,  where  no  injury  was  caused  *^^^'"^'^* 
to  any  oth^r  person,  was  held  not  to  destroy  the  ease- 
ment (y*);  so,  not  by  a  trifling  alteration  in  the  course  of  a 
water-course,  as  where  a  party  in  order  to  make  the  enjoy- 

(d)  8mmder9  ▼.  Newman,  1  B.  &        (e)  Drewetty.Sheard,  7  C.&P.465. 
A.  258.  (/)  Luitrert  em,  4  Co.  86. 
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iNcoapoRSAi  ment  of  a  stream  that  meandered  more  oommodioiu  to  him« 
UKvn.'  8el^  varied  the  course  a  little  by  making  the  water  to  run  in  a 
straight  line  (y) ;  so*  the  cleansing  a  water-course  will  not 
subject  a  person  to  an  action  if  tlie  ancient  diannels  be  not 
enIarged(A)y  for  the  owners  of  a  water-course  are  bound  to 
keep  up  due  repairs  and  clean8ing8(t) ;  8o>  in  an  eaiiycase it 
was  said  if  one  were  bound  to  scour  a  ditch  where  the  water 
ran^  and  he  n^lected  so  to  do,  an  action  of  trespass  h^jijy 
See  also  8  H.  7.  5 ;  Morgan  y.  Evans  (A),  Lord  Egremomiy. 
Puhnan  (1),  in  which  last  case  the  defendant  was  hdd  liable 
to  the  reversioner  in  case,  for  the  non-repair  of  a  gutter^ 
although  the  mischief  had  been  oocaaoned  by  the  rever- 
sioner's tenant. 


IV.  fUtto  lost. 


426.  SxHnguiilmma  ky  Ad  ^  Party. 


By  dflitro  jiBf 
the 


By  reUnqniih- 


§  424.  The  palling  down  a  house  for  the  purpose  of  re- 
pair does  not  by  the  law  of  England,  when  construed  most 
strictly,  cause  the  loss  of  any  easement  attached  to  it»  pro- 
vided there  is  evidence  of  an  intention  to  rebuild  it  within  a 
reas<mable  time  (m);  so,  a  change  in  the  mode  of  enjoying 
an  easement  does  not  destroy  it  («).  But  it  is  said  that 
**  what  is  gained  by  occupancy  may  be  lost  by  abandon- 
ment (o) ;"  therefore,  a  licence  ^ven  by  the  plaintiff,  owner 
of  amill,  to  the  defendant,  to  cut  down  and  lower  the  bank^ 
tad  to  ecect  a  weir  in  a  river,  whereby  part  of  the  water 


(p)  BtUiw,  Swift,  4  Bii«.  N.  R. 
38. 

(A)  Brown  ▼.  A0I,  1  Wilt.  174. 

(t)  Lyim  (Ifiyor,  i^,)y.  Turmtr, 
Cowp.  86. 
•   U)  11  H.  4.83. 

(it)  2Latw.l515. 


(0  Moo.&Malk.  404. 

(m)  LfgttrePteoie,  4  Co.  S6. 

(n)  B^M  y.  Swift,  4  Bifeis.  N.  C. 
381;  lee  ante,  §  423. 

(0)  Per  Tindal,  C.  J.,  in  Liffhe 
▼.  hige,  7  Bing.  682 ;  S.  C,  5  H.  ft 
P.  712. 


BXTINGaiifiMliNT  OF.  871 

WM  diverted  from  lug  mill,  wae  held  to  be  a  leUnquiahment  im ooftrouAx 

of  tbat  qaantitj  of  water;  and  after  having  dearly  lignxfied       mwn. 

8Qch  retiiiquishment,  and  suffered  others  to  act  upon  the 

fidth  of  sach  reUnquishment^  and  to  incur  expense  in  doing 

the  very  act  to  which  his  consent  was  given^  an  action  was 

not  maintainable  against  the  defendant  for  continuing  the 

weir  (p);  and  it  was  further  said,  **  Suppose  a  peiaon,  who 

foimerly  had  a  mill  upon  a  stream^  should  pull  it  down,  and 

remove  the  woriss  with  the  intention  never  to  return,  oould 

it  be  held  that  the  owner  of  other  land  adjoining  might  not 

erect  a  mill  and  ^nploy  the  water  so  relinquished?  or  that 

he  could  be  compdlable  to  pull  down  his  mill,  if  the  former 

mill-owner  should  change  his  detenninatioQ  and  wish  to  re* 

build  his  own  (p)?" 

425.  Though  a  rent  and  a  way  may  be  extinguished,  yet  No  extingQiih- 
it  is  otherwise  with  a  water-course,  for  that  is  a  thing  of  ne-  of  poMeinon, 
cessity ;  therefore,  in  Shuty  v.  Piggott  (p),  an  action  was 
brought  for  obstructing  a  stream  of  water  running  over  the 
defendant's  land  to  the  pool  of  the  plaintiffs,  situate  in  a 
dose  wUch  was  part  of  the  plainti^s  rectory.  The  de- 
fendant pleaded  that  the  land  over  which  the  water  ran,  and 
the  plaintifi^s  dose,  were  both  part  and  parcel  of  the  manor 
of  Markham,  and  that  King  Hen.  8,  being  seised  of  the  said 
manor  in  his  demesne  as  of  fee,  granted  the  land  over  which 
the  water  ran  to  one  under  whom  the  defendant  claimed, 
and  the  question  was,  whether  the  unity  of  the  ownership 
in  the  king  had  extinguished  the  easement ;  and  it  was  re^ 
solved  by  the  whole  Court,  that  the  waterH^ourse  was  not 
extinguished  (;);  and  it  was  likened  to  the  case  of  a  warren, 
or  a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights 
are  not  extinguished  by  unity ;  and  so  it  is  of  a  gutter, 
which  like  a  water-course  has  a  separate  existence  (;).    See 

(ji)  Per  Tmdal,  C.  J.,  in  Uggin*  S.  C,  3  Balit.  339 ;  S.  C,  Noy, 
T.  Inge,  7  Bing.  682 ;  S.  C,  5  M.  &  84  ;  S.  C,  Utch,  153 ;  S.  C,  W. 
P. 712.  Jo. 145. 

(  q)  Palm.  444 ;  S.  C,  Poph.  166 ; 
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iN<^0RPouAL  also  11  H.  7.  25^  where  it  was  dedded^  that  a  cuBtomaiy 
right  in  the  city  of  London  to  have  a  gutter  running  in 
another  man's  hmd  was  not  extinguished  hj  unity  of  pos- 
session. 


HBR«DITA- 
MBNTS. 


EztingniBh- 
meat  by  act  of 
party. 


426.  But  ^'if  a  man  hath  a  stream  of  water  which  run- 
neth in  a  leaden  pipe,  and  he  buys  the  land  where  the  p^ 
is,  and  cuts  the  pipe  and  destroys  it,  the  water-course  is  ex- 
tinct, because  he  thereby  declares  his  intention  and  purpose 
that  he  does  not  wish  to  enjoy  them  together  (r) ;"  if,  how- 
ever, "  A  man  having  a  mill  and  a  water-course  over  his 
land,  sells  a  portion  of  the  land  over  which  the  water-course 
runs,  in  such  a  case  by  necessity  the  water-course  remaineth 
to  the  vendor,  and  the  vendee  cannot  stop  it  («)•" 


v.  IDtsturbana  of  4e  Iftigj^t  to  abater,  mti  t^e  XUnul)f{e& 

This  comprehends  first  the  injuries,  and  next  the  re- 
medies. 


Actiofdia- 
tarbaooe. 


I.  CQe  inturtei. 

S  427.  AeUqfDUturbamee. 
428.  lUffht  of  Ob9truetion,  how  acquired. 


§  427.  Any  act  which  alters  the  accustomed  course  of 
the  water  is  an  obstruction. 

If  a  person  stops  the  current  of  a  stream  which  has  im- 
memorially  flowed  in  a  given  direction,  and  thereby  preju- 
dices another,  he  subjects  himself  to  an  action  (t) ;  so,  for 
stopping  a  water-course,  by  which  means  his  land  was 
drowned  (tt);  so,  for  building  a  mill  to  the  hinderance  of  the 


(r)  Lady  Brown*9  eoie,  cited  in 
Shufy  T.  Piggoit,  Popb.  170. 

(«)  Per  Dodderidge,  J.,  in  Shurg 
T.  Piggott,  eup, 

(0  Sawiidere  ▼.  Newman^  1  B.  & 


A.  258. 

(«)  Sly  and  Mordanfe  eaee,  1 
Leon.  247;  S.  P.,  Weetbwne  t. 
Mordant,  Cro.  El.  191. 
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river  (jr) ;  80,  for  throwing  down  a  weir  to  the  injury  of  the  iwcompomsAt 
plaintiff's  fishery  (y) ;  so,  for  breaking  down  a  pen-stock {z)i  mewts. 
80,  for  putting  stake-nets  in  a  river  (a) ;  so,  for  corrupting  a 
stream  of  water  (J) ;  so,  for  diverting  a  water-course  by  dig- 
ging pits  or  enlarging  channels  (c) ;  so,  for  diverting  a  course 
of  water  to  the  injury  of  the  plaintiff's  mill  (d) ;  so,  for 
Btraitening  a  channel,  by  which  the  usual  flow  of  the  stream 
18  interrupted  (tf) ;  so,  for  making  a  ditch  across  a  river  (/). 

428.  But  every  interference  with  a  water-course  claimed  Right  of  ob- 
by  another  will  not  render  the  author  of  it  liable,  for  when  acquired.' 
a  person  has  been  accustomed  to  turn  a  stream  according  to 
his  pleasure,  he  may  justify  so  doing,  although  it  operate  to 
the  prejudice  of  anotiier;  this  may  be  inferred  from  tiie 
words  of  tiie  Court  in  Cox  v.  Matthews  (ff),  where  it  is 
said  in  reference  to  the  plea^gs,  *'  It  would  appear  in  evi- 
dence whetiier  the  defendant  had  groimd  through  which 
the  stream  ran  before  the  plaintifi^'s,  and  whether  tiie  de- 
fendant used  to  turn  the  stream  ds  he  sawJUyfar  that  otherwise 
he  could  not  justify  it  (A)  ;^  but  this  applies  only  to  private 
rights,  therefore,  although  adverse  enjoyment  for  the  space 
of  twenty  years  is  as  against  a  private  individual  evidence 
of  a  grant,  yet  it  is  otherwise  in  tiie  case  of  a  public  navi- 
gable river,  for  no  obstruction  for  twenty  years  will  bar  a 
public  right  (t). 

(«)  PrincB  y.  Afotftton,    1    Ld.  (e)  J9row»  t.  But,  1  Wik.  174. 

Rvfm.  248 ;    S.  C,  2   Salk.  663 ;  {d)  22  H.  6. 14,  cited  1  RolL  Abr. 

Ctfth.  386;   12  Mod.  131 ;  Comb.  107 ;  S.  C,  cited  3  Ridg.  319. 
442;  Holt,  192.  («)  48  E.  3.  27. 

(y)  Weld  ▼.  Hwmby,  7  East,  195.         (/)  Biewt  y.  Ward,  Hob.  193. 

(z)  Cooper  y.  Barber^  3  Taont.  (^)  1  Vent.  237. 

9^  (A)  Per  Hale,  C.  J.,  lb. 

(a)  9  E.  4.  35.  (t)  Vooght  y.  Wmeh,  2  B.  &  A. 

{b)  13  H.  7.  26;  S.  C,  died  9  662.      See  alM  Weld  y.  HomJy, 

•Co.  59.  9up. 
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IMOOAPOmSAL 

nWMMDJTA' 

MBNTft. 

II. 

4mkm    1_ 

iUlf  h^9UU9l99. 

§  429.  WJM  MtmtdiMfyr  JDhim^ 

mi.ByBeH^imBtuiiy. 

aneeqf  the  Riff ki. 

438.  Bight  <tf  Actum,  whem  given. 

A^.  By  Act  qf  the  Forty. 

440.  PmHee  to  the  Action, 

i32«  By  Actum  m  the  Ca$€. 

433.  Case  or  Treapau. 

the  DiMtwrhance, 

434.  Bight  qfBieetifm. 

Ai%.Beptmt  to  Party,  not  the 

435.  By  Action  qf  Conentmi. 

original  Cireator  of  the  Bie^ 

m.  By  M;iectme»i. 

tmrbmuie. 

Ateiiee,  8fe. 

443.  Party  in,  Poeeeeeum  or  Bever'^ 

\                 eion. 

What  remediet 
for  diitnrbaiioe 
of  the  right. 


§  439.  Under thk head  may  be  oonadered  Sat,  wbatre- 
medies  may  be  had  far  diBturbaneee  of  the  right  to  water; 
next,  what  gives  a  right  of  action ;  and  lastly,  by  wfaoitt» 
and  against  whom,  the  remedy  may  be  had* 

The  remediea  to  be  had  in  such  caaea  ar^  either  by  aet 
of  the  party,  by  aetion,  arbitration,  or  by  applioation  to  a 
court  of  equity. 


By  act  of  the 

party. 


430.  A  party  entitled  to  a  watexHsouiae  may  rodreca 
himself  by  abating  the  nuisance^  as  if  a  man  make  a  ditch 
in  hifi  land^  by  which  the  water  accustomed  to  run  to  the 
mill  of  another  becomes  diminished,  the  aggrieved  part^ 
may  fill  in  the  ditch ;  and  it  is  said  that  his  entry  into  the 
land  of  the  offending  party  is  allowable  for  that  purpose  (J  ) ; 
so,  where  the  plaintiff  had  erected  a  dam  for  supporting  a 
fish-pond  on  his  own  soil,  but  the  dam  stopped  a  rivulet 
whi<^  the  defendant  enjoyed  for  the  benefit  of  his  cattie, 
whereupon  he  entered  and  abated  the  nuisance,  and  the 
Court  refused  to  set  aside  a  verdict  in  his  fiivour  (A);  so^  if 
water  runs  through  the  land  of  a  man,  and  he  so  stop  it  in 
its  course  as  that  it  surrounds  the  land  of  the  other,  it  is 
competent  to  this  latter  to  remove  the  obstacle  which  hin- 


(j)  9  E.  4.  36. 


(k)  Baikee  v.  Towneend,  %  Smith,  9. 
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den  tbe  escape  of  the  water  (2) ;  0o>  eyerj  inhabitant  of  a  iwoobvouaz. 
liQ  near  which  a  stream  runs  may  destroy  every  impedi-       mbntb*  ' 


ment  to  its  course,  otherwise  the  place  might  be  inQndated(m); 
and  if  a  hiwfiil  water-course  be  impeded,  for  want  of  repair  or 
otherwise  the  injured  party  may  quietly  abate  the  nuisance; 
therefore*  where  ihe  tenant  of  a  house  had  a  conduit  for  the 
puipose  of  conyeying  water  thereto,  which  passed  through 
the  land  of  another,  it  was  held,  that  he  might  dig  the  land 
of  the  latter  for  the  repair  of  the  pipe(n);  and  it  made  no 
difference  that  the  plaintiff  in  this  case  was  a  grantee  of  the 
land,  for  the  land  passed  cum  oaere;  and  so,  aparty  mi^  be 
justified  in  removing  a  hatch  that  impeded  the  course  of  Ihe 
water  to  his  null,  unless  it  appeared  to  have  been  made  in 
exercise  of  a  right  {o). 

431.  In  abating  a  private  nuisancer  a  party  is  bound  to  T^kiog  reawn- 
take  reasonable  care  that  no  more  damage  be  done  than  k  ^'^' 
necesnry  for  effecting  the  purpose  (p);  but  the  same  care  is 
not  necessary  in  abating  a  public  nuisance  {q) ;  yet,  in  the 
case  of  aprivate  nuisance,  the  party  aggrieved  will  not  be  an* 
awerable  for  any  damage  resulting  from  the  act,  if  he  abate 
no  more  tiian  is  necessary ;  therefore,  where  one  erected  a 
mill-dam  partly  on  his  own  land  and  partly  on  the  land  ad* 
joining,  upon  which  the  owner  of  the  adjoining  land  pulled 
down  the  part  on  his  own  land,  and  the  whole  dam  fell 
down,  he  was  held  to  be  justified  (r) ;  but  he  may  not  abate 
more  than  is  absolutely  necessary;  therefore,  where  the 
plaintiff  had  a  right  to  irrigate  his  meadow  by  placing  a 
dam  of  loose  stones  across  the  stream,  and  occasionally  a 
board  and  a  fender,  and  he  fastened  the  board  with  two 
stakes,  which  he  had  no  right  to  do,  the  defendant  was  held 
justified  in  removing  the  stakes,  although  not  so  in  remov- 

(0  8  E.  4.  5.  (p)  W,  Jo.  222. 

(m)  9  E.  4. 35.  (7)  Lodie  ▼.  Arnold,  2  SiOk.  458. 

(f»)  Chtyy.  Br9ym,  Moor.  644.  (r)  Wisfordr,  GUI,  Cro.  El.  269. 
(o)  WaMmumr.}re9t,BC.8tV,l0b. 
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iNcoRPORBAL   uig  thc  boaid^  Greenslade  V.  HaUiday  (s) ;  and  it  was  there 
MENT8. '     said,  ^  If  a  party  who  has  a  right  to  erect  a  weir,  erects 


buttresses  thereto,  although  there  might  be  an  encroach^ 
ment  on  the  land  of  another,  which  would  justify  him  in 
pulling  them  down,  yet  he  would  have  no  right  to  pull 
down  or  demolish  the  weir  also  {t)J^  So,  the  thing  com^ 
plained  of  cannot  be  abated  until  it  actually  becomes  a  nui- 
sance ;  so,  that  if  one  see  his  ndghbour  erecting  that  which 
in  all  probability  will  ultimately  be  such,  it  cannot  be 
abated  as  long  as  it  continues  inoffensive  (u);  but  notice 
ought  to  be  give  to  the  offending  party  not  to  proceed, 
otherwise  it  is  doubtful  whether  the  nuisance  can  after- 
wards be  abated  (y). 

By  action  on  432.  The  ordinary  remedy  now  is  an  action  on  the  case ; 
thus,  where  the  owners  of  property  have,  by  long  enjoy- 
ment, acquired  special  rights  to  the  use  of  water  in  its 
natural  state  as  it  was  accustomed  to  flow,  by  way  of  par- 
ticular easement  to  their  own  properties,  and  not  merely  a 
use  which  is  oonmion  to  all  the  queen's  subjects,  an  action 
on  the  case  may  be  maintained  for  a  disturbance  of  the  en- 
joyment (or);  but  where  the  injury,  if  any,  is  to  all  the 
queen's  subjects,  the  only  remedy  is  by  indictment  (y). 

Case  or  tres.  433.  As  to  whether  the  action  should  be  case  or  trespass, 

^'*  has  been  a  matter  of  doubt  in  some  cases.     The  general 

rule  is,  that  where  the  damage  does  not  inunediately  result 
from  the  act  complained  of,  it  is  consequential,  and  case  is 
the  proper  form ;  on  the  other  hand,  where  the  act  itself, 
and  not  the  consequence  of  it,  occasions  the  nuschief,  tres- 
pass is  the  proper  remedy  (z) ;  therefore,  where  the  defend- 

(«)  6  Ring.  379 ;  S.  C,  4  M.  &  Morg.  Vad.  Mac.  297. 

P.  75.  (jr)  R.  ▼.  Bruioi  Dock  Gm^any, 

(0  P«r  Tindal,  C.  J.,  lb.  12  East,  429. 

(tt)  R.  y.  Wharton,  12  Mod.  510  ;  (y)  lb.    See  also  8miih*9  aue,  14 

S.  C.t  Holt,  499  ;  Bridgm.  47.  Vin.  Abr.  394. 

(f>)  Com.  Dig.  tit.  Action  on  the  (j)  Rejfnolds  t.  Clarke,  1  Str.  636; 

Casb  roK  a  Nuisancs,  dting  1  fTettrT.-Orfy,  1  M.  &  W.  452. 
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ant  caused  water  to  overflow  the  plaintiff's  fishery^  by   inco&poubal 
throwing  down  a  weir  in  the  plaintiff^s  close^  this  was  held 
to  be  a  plain  trespass  (a).   On  the  other  hand,  where  the  de- 
fendant dng  ditdies,  and  so  diverted  the  plaintiff's  water 
out  of  the  river,  an  action  on  the  case  was  brought ;  and  it 
was  moved  to  arrest  the  judgment,  because  it  did  not  appear 
that  the  diversion  of  the  water  was  consequential  to  the 
digging  of  the  ditches,  and  therefore  that  trespass  was  the 
proper  form ;   but  the  Court  said,  that  the  injury  should  be 
intended  after  the  verdict  to  have  been  consequential  (J) ; 
6o,  it  has  been  held  that  where  an  injury  has  been  done  of 
a  oonsequential  nature,  to  the  comfort  and  convenience  of 
another,  effected  partly  by  an  act  of  trespass,  and  partly  by 
an  act  that  was  not  a  trespass,  but  from  either  ef  which  the 
injury  must  and  would  have  resulted,  case  may  be  main- 
tidned,  fVeUs  v.  Ody  (c);  and  it  was  said,  in  that  case,  ^*  Sup- 
pose a  person's  premises  are  injured  by  the  changing  of  a 
water-course,  by  the  erection  of  a  weir  partly  on  the  land  of 
the  plidntiff  and  partly  on  the  land  of  the  defendant,  the  erec- 
tion of  that  which  is  on  the  plaintiff's  land  would  be  the  sub- 
ject of  an  action  of  trespass,  and  doing  the  same  thing  on  the 
defendant's  land  would  be  the  subject  of  an  action  on  the 
case.   If  both  acts  are  done  at  the  same  time,  and  form  part  of 
one  res  gesta^  and  the  consequential  damage  is  in  respect  of 
both  together,  it  appears  to  me,  that  the  plaintiff  may  bring 
his  action  of  trespass,  or  his  action  on  the  case  (c/)."    But  it 
appears  that  trespass  cannot  be  joined  with  case  [e) ;  yet 
the  tenant  may  bring  an  action  of  trespass  for  the  damage 
to  his  possession,  and  the  reversioner  an  action  on  the  case 
for  the  damage  to  the  inheritance  (/),  for  the  reversioner 
cannot  bring  trespass  for  an  injury  to  the  possession  (y). 
See  further,  iw/ra,  §  443. 

(a)    Courtney  y.    CkilM,    1   Ld.  (if)  Per  Lord  Abingcr,  C.  B..  in 

Raym.  274;  S.  C,  12  Mod.    164,  Wetter,  Ody,  tup. 

cited  also  2  Bl.  898.  («)  Courtney  y.  Collet,  tup, 

{h)  LeveridyeT,  Hotkint,  11  Mod.  (/)  Bedingfieldr,  Ontlow,  3  Lev. 

257.  209. 

(c)  1  M.  &  W.  452. 
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MBMT«> 

Right  or  dec- 


By  action  of 
oovenant. 


By  cgectmaat. 


434.  The  Ckmrta  aeom  to  bave  leaned  at  all  tunea  to 
the  action  on  the  caae^  or  at  least  to  the  right  of  decting 
ddier  to  sue  for  the  treqmsa,  or  to  waive  that  and  soe  for 
the  oonaequential  damage  only ;  thus,  in  Wldtting  v.  Betn^ 
^Doy  (ff)j  it  waa  held,  that  aetion  on  the  case  was  maintain- 
able against  the  defendant,  for  having  ereoteda  weir  ox  bank, 
by  means  whereof  the  water  of  a  certain  stream  overflowed 
the  plaintiflfa  meadow ;  and  it  is  there  sai^  that  the  bank 
was  laid  as  erected  vi  et  armis,  and  not  the  overflowing, 
whidi  was  the  injury  there  complained  of;  and  in  F.  N.  B. 
Trespass,  87,  H.,  a  similar  injury  was  held  to  be  the  snb- 
ject  of  trespass  (A);  and  in  Smith  v*  GiH)dwm(i\  it  waa 
held,  that  though  trespass  might  lie,  yet  a  plaintiff  waa  at 
liberty  in  eyeiy  case  to  waive  the  trespass^  and  bring  case 
for  the  consequential  injury. 

435.  An  action  of  covenant  will,  it  seems,  lie  for  an  ob- 
struction to  a  water-course,  where  the  case  will  admit  of 
it,  although  in  CarUsk  (Mayor)  v.  Blamire  (k),  where  a  party 
had  sold  to  the  corporation  of  Carlisle  so  mudi  of  the  river 
Caldew  nmning  through  his  lands  as  should  be  sufficient 
for  the  grinding  of  com  at  all  times  at  the  city  mills,  with 
a  covenant  that  the  grantor  should  not  divert  or  obstruct 
any  part  of  the  water  so  granted,  it  was  held,  that  the  de- 
fendants, being  only  devisees  of  an  equitable  estate,  could 
not  be  liable  to  an  action  of  covenant  as  asrignees. 

436.  An  action  of  ejectment  will  not  lie  for  a  water- 
course or  rivulet,  as  such,  because  the  sheriff  cannot  ^ve 
possession  of  a  thing  which  is  for  ever  running  (Q ;  there- 
fore, where  error  was  brought  on  a  judgment  because  eject- 
ment had  been  maintained  de  aqtus  cursu,  it  was  reversed 
by  the  unanimous  opinion  of  the  Court  (m) ;  but  it  was  said 


(jBl)  1  Ron.  Abr.  107.  citiiig  22 
H.  6.  15. 

(A)  SnaiaoBrmukeombr.Bridffeg, 
1  B.  &  Cr.  145. 

(0  4  B  &  Ad.  419i 


(i)  8  Eait,  487. 
(/)  Adams  on  Eject.  20. 
(m)  CkaUenor  t.  Thomoff  Yelr. 
143;  S.  C,  1  Brownl.  142. 
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that  such  an  action  would  lie  for  a  gorce  or  poc4»  beoatuie   mwrnwotauA 
thoae  words  comprehend  both  land  and  water  (n);   so,     ^^iTtI^* 
iribere  the  land  under  the  water  does  not  belong  to  the  "~ 

plaintiff,  but  the  water,  then  an  action  on  the  case  only  can 
be  broughj;  for  any  diversion  of  it  (n). 

Formerly  an  assize  of  nrnsance  or  a  qvod  permiikU,  or  a  Anises,  &c. 
prmdpe  quod  reddai,  might  be  brought  for  obstructions^  but 
these  are  among  the  real  actions  which  have  been  abolished 
by  the  3  &  4  W-  4,  c  27,  s,  36. 

437.  Bights  respecting  water-courses  may  likewise  be  the  BywUtrtttioa« 
subject  of  reference  to  arbitration  {o). 

Soi  relief  may  in  some  ca*«s  be  had  in  equity,  where  it  ^7  r«B«f  in 
could  not  be  had  at  law ;  thus  in  the  case  of  laches,  as 
where  a  party  stood  by  and  saw  his  water-course  diverted^ 
but  instead  of  preventing  it,  encouraged  the  work  while  it 
was  going  on,  and  afterwards  brought  his  action,  the  de- 
fendant on  his  application  to  the  Court  of  Chancery  obtained 
an  injunction  {p).  Short  v.  Taybr  (p)  is  a  similar  case,  in 
winch  Lord  Somers  also  granted  an  injunction ;  so,  in  the 
case  of  long  possession  of  a  water-course  by  the  plaintiff,  the 
defendant  having  cut  a  channel  in  his  own  lands  and  set  up 
a  sluice  so  as  to  divert  the  stream,  the  Court  on  proof  by  tiie 
plidntiff  decreed  for  him,  without  sending  him  to  try  his 
right  at  law  {q) ;  but  as  a  rule,  equity  will  not  grant  relief 
until  the  parties  have  tried  their  rights  at  law  (r);  so,  if 
there  have  been  laches,  and  the  erections  complained  of  have 
been  suffered  to  remain  any  length  of  time,  the  Court  will 
not  interpose  by  injunction  (s). 

438.  As,  according  to  a  well-known  rule  of  law,  an  Right  of  acCUm, 
action  on  the  case  cannot  be  maintained  for  a  tortious  acl^  ^     ^^^' 

(«)  Ckallenor  y.  Tkoma$,  TdT.  (#)  lb.   Seefartlier,  BmAy.  ir«f- 

143 ;  S.  C,  1  Brownl.  142.  iem,  Vnc.  Clian.  536 ;  Donet  (Duke 

(o)  Alder  ▼.  Savilly  5  Taant.  454.  of)  ▼.  Girdler,  Id.  531 :  Hilton  t.  Ld. 

Ip)  Anon.,2Eq.CtL.  Abr.523,pl.3.  Scarborough,  4  Vin.  Abr.  425 ;  Wei- 

(q)  2  Yern.  391,  n.  I.  lerY,  Smeaton,  I  B.  C.  C.  572 ;  S.C, 

(r)  WkUehurekY,mde,2ktk.Zn.  1  Cox,  102. 
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tmco»por«a£   unless  ihe  plaintiff  shew  some  actual  damage  resulting  from 
°  MRNTs.^       the  act  to  himself^  it  has  been  said  that  tiiis  rule  ought  to 


be  applied  to  water-courses,  and  that  therefore  the  mere  ob- 
struction of  the  water,  which  has  been  accustomed  to  flow 
through  the  plaintiff's  lands,  does  not  per  se  afford  a  ground 
of  action,  and  that  it  is  incumbent  on  the  party  complaining 
of  the  diversion  of  the  stream  to  shew  that  he  has  sustained 
some  damage  thereby,  and  also  that  he  has  applied  tiie  water 
to  some  beneficial  purpose  if). 


Aeqnired  by 
appropriation. 


439.  A  person  may  gain  a  title  to  water  in  some  cases  by 
appropriation,  and  may  maintain  an  action  for  obstructing  it, 
although  he  has  used  the  water  for  less  than  twenty  years, 
as  where  he  purchases  land  with  a  run  of  water  upon  it  (u) ; 
or,  where  a  proprietor  of  lands  adjoining  to  a  stream  has 
altered  the  course  of  the  stream,  he  may  maintain  an  action, 
although  he  has  not  enjoyed  it  in  its  altered  state  for  twenty 
years  {x) ;  so,  the  appropriator  of  a  stream  that  has  been 
accustomed  to  flow  along  a  channel  from  time  inmxemo- 
rial(y). 


Purtiestothe 
aotioii. 


440.  The  owner  of  land  through  which  a  natural  stream 
of  water  runs,  may,  after  erecting  a  mill  on  his  own  land, 
maintain  an  action  against  the  proprietor  of  works,  for  an 
injury  to  his  mill  by  a  furtiier  subsequent  diversion  of  the 
stream  [z) ;  for  the  proprietor  of  lands  contiguous  to  a 
stream  may,  as  soon  as  he  is  injured  by  the  diversion  of  tiie 


(0  WiUianu  ▼.  MorUmd,  2  B.  & 
Cr.  913 ;  S.  C,  4  D.  &  R.  583. 
But  see  Hebblethwaite  ▼.  Palmer,  3 
Mod.  48 ;  S.  C.  nom.  HebUthu/ait 
y.  Palma,  Garth.  84 ;  S.  C.  nom. 
Keblethwaite  y.  Palmer^  1  Show. 
64 ;  S.  C,  nom.  Palmer  y.  Keble- 
thwaite, 2  Show.  243 ;  S.  C.  nom. 
ffebleufttitr.  Palmer,  HqU,  5 ;  S.  C, 
nom.  Palmer  y.  Heblethwait,  Skinn. 
65, 175  ;  S.C.nom.  NulmeeY.ffoble- 
thwayte,  3  Ley.  133,  ^ere  it  was 
ezprenly  held  that  an  occupier  of 


land  might  reooyer  for  the  Iocs  of  the 
general  benefit  of  flowing  water,  with- 
out shewing  any  special  use  or  da- 
mage. See  also  Mdeon  y.  IKli, 
(5  B.  &  Ad.  26),  where  the  dicta  in 
Williams  y.  Morland  (nip.)  are  much 
discnased.    Alfo  ante,  $  399  et  eeq. 

(tt)  Canham  y.  FUke,  2  Cr.  &  Jer* 
126  ;  S.  C,  2  Tyrw.  155. 

(jp)  Maem  y.  Hill,  5  B.  &  Ad.  1. 

(y)  Prankum  y.  Fabnoutk  {BarOt 
6C.&P.529. 

(z)  Bealey  y.  Shw,  6  East,  208. 
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water>  maintain  an  acticm  against  the  party  so  diverting   iNcoRPomiAL 

•m  /    \  HBKBDITA- 

*•  W*  1IKNT8. 

441.  As  a  rule,  an  action  on  the  case  lies  against  the  per-  Party  creating 
son  creating  the  disturbance,  whether  owner  or  not(£) ;  so»  S^e^litarb^^ 
for  the  party  continuing  the  nuisance;  therefore,  where  a  "'"• 

man  fixed  a  small  pipe  and  cock  into  a  main-pipe,  whereby 
he  diverted  a  water-course  from  the  house  of  another,  it  was 
held  that  an  action  lay  against  his  widow,  who,  after  his 
death,  continued  the  nuisance  (c);  so,  in  the  case  of  a  feoflf- 
jnent,  the  feoffee  will  be  held  Uable,  as,  where  the  proprietor 
was  annoyed  by  the  dropping  of  water  from  an  adjoin* 
ing  house,  it  was  held,  that  the  defendant,  a  feoffee,  was 
liable,  Balfe  v.  Eolfsy  dted  in  Betwick  v.  Cambden{d), 
which  last  was  the  case  of  a  feoffee  continuing  the  bank  of 
a  river  so  as  to  overflow  his  neighbour's  ground ;  see,  how- 
ever, Cro.  El.  403,  520,  where  the  case  of  Beswick  v.  Camlh' 
den  is  discussed;  so,  a  devisee  shall  have  an  action  for  a 
nuisance  conmienced  in  the  life  of  the  testator,  and  con- 
tinued afterwards  (e) ;  where,  however,  the  nuisance  arises 
ffom  a  neglect  to  repair,  the  action  can  only  be  maintained 
against  the  occupier,  and  not  against  the  owner  of  the  fee, 
who  is  not  in  possession  (y),  unless  the  nuisance  complained 
of  existed  before  the  tenancy  conmienced  (A),  although  in 
flome  earlier  cases  this  point  was  not  settled  (t)«  In  I^n 
{Mayor,  jfc.)  v.  Thimer  (A),  which  was  the  case  of  a  corpor- 
ation bound  by  prescription  to  repair  a  creek,  it  did  not 
appear  in  whose  possession  the  creek  was. 

442.  Where  the  party  against  whom  the  action  is  brought,  Itaqomt  to 

(a)  Moion  ▼.  Hill,  5  B.  &  Ad.  (ff)  Cheetham  t.  Han^son,  4  T. 
26.  R.  318. 

(b)  Com.  Dig.  tit.  Action  om  thb  (A)  Boiewell  r.  PrioTt    2    Salk. 
Cask  vor  a  Nuisancs.  460. 

(e)  Moore  t.  Dame  Brown,  Big.  (t)  Holhaeh  ▼.  Warner,  Cro.  Jac. 

319.  665 ;  Star  v.  Bookeeby,  1  Salk.  335. 

(<2)  Moor.  353.  See  also  Brent  t.  Haddon,  Cro.  Jac. 

(tf)  Sowu  ▼.  Barwieh,  Cro.  Jac.  555. 

231.  {k)  Cowp.  86. 
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iNooAPomsAi.  was  not  the  ori^nal  creator  of  the  distorbancey  a  request 

MBNTt.  *  mufit  be  made  to  remove  the  nuiflanoe,  before  any  actitm  ia 

par^notthe  brought  (J) ;   and  the  lessee  being  held  liable  for  the  nui- 

of  &  dii^b/  nnce,  although  begun  in  lua  leasor^s  time,  the  request  must 

"**•  be  made  to  him  (m). 

Partj  in  pof-         443.  If  the  nuisaaoe  be  to  the  damage  of  the  inheritaDoe, 

leisioii  or  iv*  , 

Tenion.  he  in  reTer8i<m  shall  have  an  action  in  respect  thereof  and 

the  tenant  in  poaseonon  in  respect  of  the  damage  to  the  pos- 
session; therefore,  where  in  case  by  a  reversioner  against  the 
defendant  for  stopping  a  rivulet,  whereby  the  {daintiff*s 
dose  was  overflovred  and  his  trees  were  rotted  and  perished, 
it  was  held  to  be  no  defence  that  an  action  had  been  brought 
against  him  for  the  same  trespass  by  a  lessee  of  the  pre- 
mises (ft);  but  a  reversioner  must  state  some  damage  to  the 
reversion;  therefore,  where  a  plaintiff  declared  as  raverooner 
of  a  yard,  which  the  defendant  had  oveihung,  so  that  the 
water  flowed  down  upon  the  yard,  and  thereby  it  was  in- 
jured to  the  damage  of  the  plaintiff,  but  without  stating  ex- 
pressly that  his  reversion  was  prejudiced,  the  Court  granted 
a  rule  in  arrest  of  judgment,  on  the  ground  that  the  [dain- 
tiff  had  not  charged  that  the  reversion  was  jvejudiced  (o); 
80,  in  a  case  of  building  a  roof  with  eaves,  so  as  to  dischaige 
water  on  adjoining  premises,  it  was  held  to  be  an  injury  fer 
which  the  landlord  may  recover  as  reversi<xier  while  they 
are  under  demise,  if  the  jiuy  think  there  is  damage  to  the 
reversion  (p) ;  so,  in  Bower  v.  Hill{q)  it  was  previously  hdd 
that  a  reversioner  might  maintain  an  action  for  any  disturb- 
ance which  in  its  present  form  is  injurious  to  the  possesaon, 
and  which  in  all  probability,  if  left  unaltered,  would  con- 
tinue to  be  so  on  the  determination  of  the  particular  estate, 
as  where  a  stream  was  choked  up  for  want  of  deanung;  but 

(/)  Pauruddoek't  eaae^  5  Co.  101,  y.  Giford,  Com.  Dig.  tit.  Action  ok 

cittng  aUo  Roffe  t.  Roife,  wp,  tbb  Cass  for  a  Nuisamcb. 

(fit)  Brmt  T.  HaddoMf  Cro.  Jie.  {o)Jaei9onv.Pe§ked,l'NL,8L8.2U. 

555.  (p)  Tucker  ▼.  Newman,  11  Ad.  ft 

(fi)  Bedingfieldv.  Onslow,  3  Lev.  Ell.  40. 

209.    See  also  W.  Jo.  326 ;  Jeeeer  (q)  I  Biog.  N.  C.  546. 
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wheretbedisturbaaoeisiiotof  aooiitiBuoiuiiatiii«5 1^  wooi 
vemoner  cannot  sue  (r) ;  where,  however,  the  disturbanoe  mkwt«. 
is  oontintied,  a  firesh  action  may  be  maintained  from  time  to 
time  by  the  person  holding  the  character  of  tenant  in  poa- 
seamon  or  of  reversioner,  PenruddoeVs  case  {i) ;  Shadwett  v. 
Hutehhwm  (<) ;  and  in  the  hitter  case  it  was  said,  ^The 
gronnd  upon  which  a  reversioner  is  allowed  to  bring  his  ac- 
tion for  obfitmctions,  apparently  permanent,  to  lights  and 
oiher  easements  which  belong  to  the  premises,  is,  that,  if  ae- 
quieaced  in,  they  would  become  evidence  of  a  renunciati<m 
and  abandonment."  As  to  pleadings,  see  poity  under  that 
title. 

»■  ■ 

SECTION  IX. 

BIGHT  TO  UOHT  AND  AOL 

§  444.  Light  and  air  are  two  important  subjects  of  ease- 
ments, which  fiom  the  intimate  connexion  between  them 
are  best  conadered  together,  under  the  following  heads, 
namely, — 

1.  The  nature  and  extent  of  the  right. 

2.  How  claimed. 
8.  How  used. 

4.  How  lost. 

5.  Disturbance  of  the  right,  and  the  remedies. 


I.  ICattttt  ftKH  lExttttt  tA  ffie  Hfgj^t  to  %i^i  anOi  Afr. 


S  445.  m$ki  to  UgU  tmd  Air  fm 
atu^i  owm  Ltmd. 

446.  Neee9$ii^  of  Light  and  Air. 
Bui  not  qfa  Proipeet. 


S  446.  Ejtc^t  Ay  Agreement. 

447.  Btrtmi  ^tk§  Rigki. 

448.  Ctm  ^  WhHdmHU. 

449.  CWIom  ^f  Lumdon. 


\  445.  The  right  to  light  and  air  depends  upon  the  legal  Uclit  to  Ugfat^ 
maxim,  cvguM  est  solum,  eftu  est  usque  ad  cesium  et  ad  inferos,  o^ni  land. 

(r)  Bettter  t.  TVyfor,  4  B.  &  Ad.        (•)  5  Co.  101.        (/)  2  B.  &  Ad.  97. 


884  lUOHT  TO  LIGHT  AND  AIR, 


iNcoapoMAL  for  every  man  on  his  own  land  has  a  right  to  all  the  light 
MBNT8.  and  air  that  will  come  to  him ;  but  this  right.is  strictly  con- 
fined to  that  which  falls  perpendicularly  on  the  land^  &c. ; 
the  reception  of  light  and  air  in  a  lateral  direction  by  the 
pieans  of  windows  in  a  house  is  an  easement ;  for  although 
a  man  may  build  to  the  very  extremity  of  his  own  land,  yet 
within  twenty  years  he  acquires  no  right  to  light  and  air 

From  adjoinmg  from  the  adjoining  land,  and  it  is  competent  to  his  neighbour 
to  obstruct  the  passage  of  the  light  and  ur  through  his 
windows,  by  building  against  them  on  his  own  land,  at  any 
time  during  twenty  years  after  their  construction,  and  thus 
prevent  the  acquisition  of  the  easement  (u).  But  if  the 
light  be  suffered  to  pass  without  interruption  during  that 
period  to  the  building  so  erected,  the  law  implies  from  the 
non-obstruction  of  the  light  for  that  length  of  time,  that  the 
owner  of  the  adjoining  land  has  consented,  that  the  person 
who  has  erected  the  building  upon  his  land  shall  continue  to 
enjoy  his  light  without  obstruction,  so  long  as  he  continues 
the  specific  mode  of  enjoyment  which  he  had  been  used  to 
have  during  that  period  (u). 

Neoeantj  of  446.  Light  and  air  being  necessary  to  the  right  enjoy- 

ment of  a  dwelling,  it  was  held  in  an  early  case  that  an 
action  would  lie  for  obstructing  them  (v),  unless  it  were  by 
bat  not  of  a       express  agreement  of  the  parties  (v) ;  sed  secus  as  to  a  pro- 
proBpect,  gpect,  which  is  merely  for  pleasure  (v);  and  so,  on  the  author- 

ity of  this  case  it  was  held,  in  Knawks  y.  Bichardson,  that 
building  up  a  wall  which  merely  intercepted  tiie  prospect, 
without  stopping  out  tiie  light,  was  not  actionable  (x); 
so,  where  a  motion  was  made  for  an  injunction  to  restnun 
the  defendant  from  proceeding  with  a  certain  building  which 
would  intercept  the  prospect  from  Gray's  Inn  Gardens,  and 
it  was  alleged  tiiat  the  interposition  of  tiie  Court  was  desired, 
not  on  the  ground  of  a  nuisance,  but  on  a  long  enjoyment 
of  right  to  tiiis  prospect  by  the  society.  Lord  Hardwicke 

(«)  Mowre  t.  BawoHf  3  B.  &  C.         (v)  AldretTi  e4ue,  9  Co.  58. 
340.  («)  1  Mod.  55 ;  S.  C,  2  Kd>.  611, 


agreement. 
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lefuaed  to  crant  an  iniunction  before  answer,  adding,  '*I    iNco»poa«AL 

,  T         /.  1  1.1  11       .11-  HB»1DITA- 

know  no  role  of  conunon  law,  which  says,  that  builaing  so  mknts. 
as  to  stop  another's  prospect  is  a  nuisance:  was  that  the 
case,  there  oonld  be  no  great  towns. ...  It  depends  upon  a  par- 
ticnlar  right,  and  then  the  party  must  first  have  an  oppoiv 
tunity  to  answer.  There  may  be  such  a  right  as  this,  as  in  except  by 
the  case  of  the  Act  of  Parliament  touching  Lincoln's  Inn ; 
that  was  upon  agreement  of  the  parties,  which  if  it  was 
shewn  here,  it  would  be  different  (y ) ; "  but  where  the  terms 
of  a  lease  are  in  other  respects  complied  vrith,  and  the  lease 
is  silent  on  the  subject  of  any  particular  erections,  it  has 
been  held,  that  under  the  circumstances  it  was  not  com* 
petent  to  the  lessees  of  certain  houses  to  object  to  the  erec- 
tion of  a  statue,  on  the  ground  that  it  would  be  an  obstruc- 
tion. Squire  y.  Campbell  {z) ;  and  it  was  there  said,  ^'It  is 
not,  as  is  said  in  one  case,  (see  1  Dick.  175,  and  16  Yes.  342), 
because  the  value  of  property  may  be  lessened,  and  it  is  not, 
as  is  said  in  another  case,  (see  1  Dick.  175),  because  a  plea- 
sant prospect  may  be  shut  out,  that  this  Court  is  to  inteiv 
fere ;  it  must  be  an  injury  very  different,  in  its  nature  and 
origin,  to  justify  such  an  interference  (a)." 


right. 


447.  The  right  to  the  use  of  light  may  be  acquired  not  Extent  of  the 
only  for  the  convenience  of  a  dwelling,  but  also  for  the  pur- 
poses of  trade;  therefore,  where  a  building  had  been  used 
for  a  long  time  as  a  malt-house,  it  was  held,  that  no  erection 
could  be  made  which  would  obstruct  the  admission  of  the 
proper  degree  of  light  for  the  purpose  of  making  malt  (A); 
but  it  appears,  that  the  use  of  an  open  space  of  ground  for 
a  purpose  requiring  light  and  air,  as  a  timber-yard  and  saw* 
pt,  for  twenty  years,  did  not  give  a  right  to  preclude  the 
owner  of  the  adjoining  ground  from  building  on  his  land  so 
as  to  obstruct  the  light  and  air  (c) ;  and  it  was  said,  '^  If 

(y)  AUomey-OeneralY.  Dougkijf^  Mj.  8t  Cr.  459. 
2  Vez.  452.  \b)  MarHn  ▼.  Ooble,  1  Campb.  322. 

(z)  1  My.  &  Cr.  459.  (e)  RoberU  ▼.  Maeord,  1  Mood.  & 

(a)  Per  Lord  Cottingham,  C,  1  Rob.  230. 

VOL.  I.  CO 
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iNcoRPOftBAL  such  a  plea  could  be  sustuned,  it  would  follow,  that  a  man 
MBNT8. '  might  acquire  a  right  to  the  light  and  air,  not  only  as  here- 
tofore,  by  having  been  Buffered  to  build  on  the  edge  of  hii 
property,  and  suffered  for  a  oertain  space  of  time  to  enjoy 
that  building  without  interruption,  but  merely  by  reason  of 
haying  been  in  the  habit  of  laying  a  few  boards  <m  his 
ground  to  dry.  Such  a  rule  would  be  very  inconvenient,  and 
very  unjust  (cf)." 


Cue  of  wind 


448«  In  one  of  the  early  cases  it  was  held,  that  where  a 
house  was  erected  so  high  that  the  wind  was  stopped  from 
the  windmills,  the  house  should  be  dejected,  or  at  least  so 
much  of  it  as  occasioned  the  nuisance  (e). 


Custom  of 
London. 


449.  By  the  custom  of  London,  a  man  might  rebuild  his 
house  or  other  edifice  upon  the  ancient  foundation  to  what 
height  he  pleased,  though  thereby  the  ancient  lights  of  the 
adjoining  house  were  stopped,  if*  there  were  no  agreement  in 
writing  to  the  contrary  (/);  but  not  any  other  erection 
upon  a  new  soil,  or  upon  any  other  foundation  (^) ;  as  to 
the  rights  to  light  under  the  Prescription  Act»  see  /ms^ 
§  452 ;   also  Dig.  P.  iii.  tit  Prescription. 


n.  I^oto  da(m(&. 


(  450.  By  PrtteripH&n, 

In  ik€  Otf*  qf  aneimti  Wm» 

451.  By  Qmieni. 


i  452.  By  Lmgik  ^Biif&ymeni. 

453.  Aegmieteenot  hy  Ptnom  m 

titled  to  tkehUkeriiamee, 

454.  By  Lieenee. 


By  prescrip- 
tion. 


§  450.  Ancient  lights  may  be  prescribed  for,  because  light 
and  air  are  things  necessary  (A);  so,  in  Palmer  v,  Fletcher(t), 


(<0  Per  Piatteson,  J.,  Boberte  ▼. 
Macord,  ]  Mood.  &  Rob.  230. 

(e)  Qikodman  t.  Gor«,  2  RolL 
Abr.  704,  705. 

(/)  Com.  Dig.  tit.  Lokdok,N.,(5). 


{jf)  lb.     Soe  also  WmetanUy  t. 
Xm,  2  Swanat.  339. 

(A)  Aldred'e  eate,  9  Co.  5S. 

(0  1  Ler.  122;  S.  C,  1  Sid.  167. 
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it  was  heldj  that  a  stranger^  having  lands  a^oimngto  a  house   ikcorpo«val 

BBBBITil 
MBNT8. 


newly  erected,  may  stop  the  lights,  for  the  building  of  a     h***^"^- 


maa  on  his  land  cannot  hinder  his  neighbour  fiom  doing 
what  he  will  with  his  own  lands ;  but  otherwise,  if  the  mes- 
suage be  ancient,  so  that  he  has  gained  a  right  in  the  lights 
by  prescription;  and  in  Cross  v.  Lewis  (J)  it  is  said,  ''A  in  the  case  of 
man  may  on  his  own  land  erect  a  house  with  windows  look"  ^^^  ^^' 
ing  towards  his  neighbour's  premiaes;  at  first  they  may  be 
obstructed,  but  if  no  interruption  is  offered,  he  may  at 
length  prescribe  for  them  as  ancient  windows,  and  claim  to 
baye  them  free  from  obstruction,  as  in  Bland  v.  MoseUy^ 
cited  in  AUreSs  case,  (9  Ca  57)"  (A).  So,  in  Penwarden  ▼• 
C/dng  (l)  it  was  held,  that  a  window  recently  erected  might 
have  the  priyil^e  of  an  ancient  window ;  and  it  is  there 
said,  ^  The  question  is  not  whether  the  window  is  strictly 
what  is  called  an  ancient  window,  but  whether  it  is  such  as 
the  law  in  indulgence  to  rights  has,  in  modem  times,  so 
called,  and  to  which  the  defendant  has  a  right,  for  this  is 
the  substance  of  the  plea  (m)." 

451«  A  right  to  light  and  air  is  not,  like  a  right  of  com-  By  ooment. 
men,  to  be  enjoyed  on  the  land  of  another,  and  therefore  is 
not  properly  the  subject  of  grant;  it  is  acquired  by  user, 
and  after  a  time,  an  agreement  not  to  obstruct  the  light  and 
air  is  presumed ;  but  this  is  not  by  way  of  grant,  for  the 
right  to  insist  on  their  non-obstruction  and  non-interruption 
more  prc^rly  arises  by  a  covenant  which  the  law  imj^es, 
not  to  interrupt  the  free  use  of  these  elements  (n). 

452.  The  enjoyment  of  lights  for  twenty  years,  without  Bj  length  of 
any  obstruction  from  the  party  entitled  to  object,  has  long 
been  held  to  be  a  sufficient  foundation  for  raising  the  pre- 

0)  2  B.  &  C.  686  ;  S.  C,  4.  D.  (w)  P^r  Tindal,  C.  J..  lb. 

&  R.  234.  (n)  Moore  t.  Rawwn,  3  B.  &  C. 

(k)  Per  Holroyd,  J.,  lb.  340. 

(0  Mood.  &  MaJk.  400. 

C  C   2 
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HBRIDITA 

MBNT8 


iNcoRPORKAL  sumptioii  of  Oil  agreement  not  to  obstmct  them,  Darwin  ▼. 
Upton,  cited  3  T.  B.  159^  and  ever  since  diis  dedsion 
it  has  been  held,  that  in  the  absence  of  any  evidence  to  re- 
but that  presumption,  a  jury  should  be  directed  to  act  upon 
it  {o) ;  and  since  the  2  &  3  W.  4,  c.  71,  s.  3,  (see  Dig.  P.  in. 
tit  Pbescbiption),  an  absolute  right  to  light  may  be  ac- 
quired by  an  enjoyment  without  interruption  for  twenty 
years,  as  the  eighth  section  of  the  act,  providing  for  pos- 
session during  particular  periods,  does  not  extend  to  lights; 
therefore,  a  right  to  lights  may  be  established  upon  an  en- 
joyment for  nineteen  years  and  a  fraction,  provided  tibe 
action  be  brought  before  the  interruption  has  continued  for 
the  full  period  of  a  year  (p). 


Aoqvieicenoe 
by  person  enti- 
tlecftothein- 
heritance. 


453.  But,  though  an  uninterrupted  possession  for  twenty 
years  or  upwards  was  held,  before  the  Prescription  Act,  the 
2  &  3  W.  4,  c.  71,  sufficient  to  presume  a  giant  or  agree- 
ment, yet  the  rule  was,  and  still  is,  to  be  taken  with  this 
qualification,  that  the  possession  was  with  the  acquiescence 
of  the  person  entitled  to  the  inheritance ;  therefore,  the 
tenant  for  life  has  no  power  to  grant  any  such  right  for  a 
longer  period  than  during  the  continuance  of  his  particular 
estate  {q) ;  and  it  has  been  held,  that  the  acquiescence  of 
lessees  or  tenants  for  life  in  the  enjoyment  of  lights  did  not 
bind  the  landlord  or  reversioner,  unless  they  had  knowledge 
and  acquiesced  for  twenty  years.  And  a  presumption  against 
the  owner  of  lands  was  not  so  easily  inferred  in  the  case  of 
lights,  as  in  the  case  of  rights  of  way  or  of  common,  where 
the  tenant  sufiered  an  immediate  injury ;  therefore,  an  enjoy- 
ment of  lights  for  more  than  twenty  years,  during  the  occa- 
pation  of  the  opposite  premises  by  a  tenant,  did  not  conclude 
his  landlord,  who  was  ignorant  of  the  fact,  and  consequently 


(o)  Per  Bayley,   J.,  in   Crowi  t. 
Lewis,  2  B.  &  C.  689. 

(/»)  Flighty.  Thomas,  11   Ad.  & 


EU.  688 ;  S.  C,  3  Per.  &  D.  443 ;  5 
Jur.  311. 

(q)  2  Sannd.  175. 
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will  not  preclude  a  succeeding  tenant,  who  was  in  possession   incorpomal 

under  such  landlord,  from  building  up  against  such  en-        msmts.  ' 

croaching  lights,  Daniel  v.  North  (r) ;  and  it  is  said,  in  that 

case,  '^  The  foundation  of  presuming  a  grant  against  any 

party  is,  that  the  exercise  of  the  adverse  right,  on  which 

8uch  presumption  is  founded,  was  against  the  party  capable 

of  making  the  grant,  and  that  cannot  be  presumed  against 

him,  unless  there  were  some  probable  means  of  his  knowing 

what  was  done  agunst  him  (s)  f  so,  where  lights  had  been 

enjoyed  for  more  than  twenty  years  contiguous  to  land 

which,  within  that  period,  had  been  glebe  land,  but  was 

conveyed  to  a  purchaser  under  the  55  G.  3,  c.  147,  it  was 

held,  that  no  action  would  lie  against  such  purchaser  for 

building  so  as  to  obstruct  the  lights,  inasmuch  as  the  rector, 

who  was  only  tenant  for  life,  could  not  grant  the  easement, 

and  therefore  no  valid  grant  could  be  presumed  (f  )• 

454  Whether  a  licence  by  deed  is  necessary  to  create  a  By  licence. 
right  to  have  light  and  air  come  from  the  land  of  an  adjoin- 
ing owner,  does  not  appear  to  be  settled.  Bridges  v.  Blan- 
chard  (u)  I  for  in  that  case  it  was  only  decided,  that  a 
licence  simply  to  set  a  ladder  on  the  land  of  another  could 
not  be  construed  to  extend  by  implication  to  maMng  a  win- 
dow to  look  on  the  premises  of  the  licensor  (v)« 

(r)  11  EMt,  372.      •  3  Ner.  &  Man.  691 ;  BUtnehardT. 

(s)  Per  EUenboronc^,  C.  J.,  lb.  Bridge§,  4  Ad.  &  EU.  176. 

(0  Barker  t.  Biehardeim^  4  B.  &  (v)  lb.   See  Winter  v,  BroekweU^ 

A.  579.    See  alio  R,  t.  BUse,  7  Ad.  8  East,  308,  aa  to  a  parol  licence  to 

&  £11.  554.  erect  a  aky-light ;  and  further,  aa  to 

(«)  1  Ad.    &   EU.    536;    S.  C,  licencea,  ^ra,  $  513  «/ tty. 
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INCOAPOBBAI. 

HSABDITA- 

MBNTS. 


nL  1^  u$a. 


§  455.  ISlfeef  qfAUeraUom, 
466.  AHtrmg  Buildinfft. 
Mmrtim  t.  Gohle. 


S  456.  GarrUi  t.  Sharp. 
457.  ^feci  qf  Conteni, 


Effect  of  alter- 
atiODB. 


§  455.  No  alteration  in  the  mode  of  enjoying  light  and 
air  will  be  adnutted^  which  tends  to  deprive  the  one  paiiy 
of  his  priyilege,  or  to  impose  any  additional  burthen  on  the 
other  party ;  therefore,  if  an  ancient  window  be  raised  and 
enlargedj  the  owner  of  the  adjoining  land  cannot  lawfully 
obstruct  the  passage  of  light  and  air  to  any  part  of  the  space 
occupied  by  the  ancient  window^  although  a  greater  portion 
of  light  and  air  be  admitted  through  the  unobstructed  part 
of  the  enlarged  window  than  was  anciently  enjoyed,  Chan- 
dler  V.  Thompsan(x);  and  it  was  said  in  that  case,  ^*  The 
whole  of  the  space  occupied  by  the  old  window  was  pri* 
Tile^red,  and  it  was  actionable  to  prevent  the  light  and  air 
jBnom  passing  throii^h  this,  as  it  had  formerly  dcme.  That 
part  of  the  new  window  which  constituted  the  enlargement 
might  be  lawfully  obstructed ;  but  the  plaintiff  was  entitled 
to  the  free  admission  of  light  and  air  through  the  remainder 
of  the  window,  without  reference  to  what  he  might  derive 
from  other  sources  (y)."  In  a  previous  case  (r),  it  had  been 
held,  that  there  being  six  lights  in  an  old  house,  in  the  new 
there  should  be  the  same  number  of  lights,  of  the  same  di- 
mensions and  in  the  same  {daces;  and  it  is  there  said,  "  They 
cannot  alter  the  same  to  the  prejudice  of  the  soil,  as  if 
they  were  before  so  high  as  that  they  could  not  look  out 
of  them  into  the  yard,  they  shall  not  make  them  lower, 
and  the  like  (a).  So,  in  CottereU  v.  Griffiths  (ft),  it  was 
held,  that  although  the  plaintiff's  windows  were  darkened 


{*)  3  Campb.  80. 

(y)  Per  Le  Blanc,  J.,  lb. 

{x)  Cherrinffton  ▼.  Abney,  2 


Vera.  646. 

(a)  Per  Cfuriam. 
W  4  Esp.  69. 
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by  the  blinds  bring  down,  yet  the  defendant  having  by    incorpoual 

"BRBDITil 
MXKTS. 


his  act  rendered  them  still  darker,  the  action  was  sustain      ^^^^^^  ^ 


able. 

456.  So,  in  Martin  v.  Goble  (c),  where  a  building  which  Altering  bnild- 
had  been  used  as  a  malt-house  for  upwards  of  twenty  years  ^  * 
was  converted  into  a  dweUing-house,  it  was  held,  that  the   Goble. 
liouse  was  entitled  to  the  degree  of  light  necessary  for  a 
malt-hoose,  and  not  for  a  dwelling-house.    '^  The  converting 
it  from  one  to  the  other,  could  not  affect  the  rights  of  the 
owners  of  the  adjoioing  ground ;  no  man  could,  by  any  act 
of  his,  suddenly  impose  a  new  restriction  on  his  neigh- 
bour (d).*' 

So,  in  Garriii  v.  Sharp  {e\  where  the  building  in  ques-  OarHtt  t. 
tioD  had  been  for  upwards  of  twenty  years  a  bam,  in  which  ^^' 
there  were  several  apertures  through  which  light  and  air 
passed,  and  the  plaintiff  turning  the  bam  into  a  malt-house, 
stopped  some  of  the  holes,  and  converted  others  into  lattice* 
windows,  after  which  the  defendant  erected  a  wall  which 
prevented  the  access  not  only  of  any  additional  light  which 
might  have  been  obtained  by  the  alteration,  but  also,  as  the 
plaintiff  alleged,  of  that  quantity  which  had  been  obtained 
before  the  alteration ;  the  jury  found  for  the  plaintiff,  but 
a  new  trial  was  granted,  on  the  ground,  that  *^  although  the 
pcmit  was  made,  yet  the  jury  were  not  required  to  consid^ 
whether  the  plaintiff  had  essentially  varied  the  manner  in 
which  the  light  had  been  enjoyed.'^ 

467.  So,  in  Blanchard  v.  Bridges  (/),  where  the  owner  of  Effect  of  con- 
a  house  enlarged  it  and  inserted  a  window  at  one  end  in  the  j^^^^^  ^ 
part  added,  and  at  another  end  carried  out  thebside  walls,  Bndgta. 
between  which  two  windows  formerly  stood  in  a  straight 
line,  five  feet,  converting  this  end  into  a  bow,  and  inserting 

(c)  1  Campb.  322.  (/)  4  Ad.  &  EH.  195;  S.C,  5 

((0  Per  McDonald,  C.  B.,  lb.  Ner.  &  Man.  567. 

(«)  3  Ad.  &  EU.  325. 
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iKcoftPOMAL  .two  bow-windows  in  the  same  direction^  but  not  in  the  same 
"  MBNTB.^*  situation  as  the  two  former,  it  was  held,  that  whatever  privi- 
leges  agidnst  the  obstruction  of  light  the  two  windows  of 
the  original  house  possessed,  this  priyilege  did  not  extend  to 
the  three  new  windows;  and  in  this  case  it  is  ssdd,  ^^  In  what- 
ever way  precisely  the  right  to  enjoy  the  unobstructed  ac- 
cess of  light  and  air  from  adjoining  land  may  be  acquired,  (a 
question  of  admitted  nicety),  still  the  act  of  the  owner  of 
such  land,  from  which  the  right  flows,  must  have  reference 
to  the  state  of  things  at  the  time  when  it  is  supposed  to  have 
taken  place;  and  as  the  act  of  the  one  owner  is  inferred  firom 
the  enjoyment  of  the  other,  it  must  in  reason  be  measured 
by  that  enjoyment  The  consent^  therefore,  cannot  fairiy 
be  extended  beyond  the  access  of  light  and  air  through  the 
same  aperture  (or  one  of  the  same  dimensions  or  in  the  same 
position)  which  existed  at  the  time  such  consent  is  supposed 
to  have  been  given.  It  appears  to  us,  that  justice  and  con- 
venience both  require  this  limitation*  If  it  were  once  admitted, 
that  a  new  window  varying  in  size,  elevation,  or  position, 
might  be  substituted  for  an  old  one,  without  the  consent  of 
the  owner  of  the  adjoining  land,  it  would  be  necessary  to 
submit  to  juries  questions  of  d^ree,  often  of  a  very  uncer- 
tain nature,  and  upon  very  unsatisfiu^ry  evidence.  And 
in  the  same  case,  a  party  who  had  acquiesced  in  the  existence 
of  a  window  of  a  given  size,  elevation,  or  position,  because 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window,  to  whicji  he  might  have 
the  greatest  objection,  and  to  which  he  never  would  have 
assented,  if  it  had  come  in  question  in  the  first  instance.  The 
case  of  Chandler  v.  Thompwn  {g)  is  not  at  all  inconsistent 
with  this  reasoning.  There  an  ancient  window  had  been 
enlarged ;  the  original  aperture  rem^ed,  and  that  case 
only  decided  that  that  aperture  remained  privil^ed  as  before 
the  enlargement.  We  do  not  forget  that  the  windows  in 
the  present  case,  whatever  their  privilege  may  be,  do  not 

(jf)  See  mUe,  %  455. 
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daim  it  as  ancient  windows  in  the  ordinajry  way,  from  an   jncorpomai. 
acquiescence  of  twenty  years;  but  this  circumstance  forms     "uEvn^' 
no  groimd  of  distinction  as  to  the  point  now  under  con- 
sideration  (A)." 


IV.  f^ofD  lost 


§  459.  Lowi  by  Nou-tuer. 
Moore  r,  Rawton. 
460.  What  amomtti  to  Non-mer, 


S  461.  JBy  altermg  the  Mode  of  ^. 
Joyment. 


§  458.  There  are  two  ways  by  which  a  right  to  light  and 
air  may  be  lost,  namely^  by  non-userj  and  an  alteration  in 
the  mode  of  enjoyment 

459.  The  right  to  the  use  of  light  and  air,  which  a  party  Lost  by  non. 
has  appropriated  to  himself,  may  be  lost  by  mere  non-user  '**'* 
for  a  less  period  than  twenty  years,  unless  an  intention  of 
resuming  the  right  within  a  reasonable  time  be  shewn,  when 
it  ceased  to  be  used;  thus,  where  a  person  entitied  to  ancient  Moore  ▼. 
lights  pulled  down  his  house,  and  erected  a  blank  wall  in 
the  place  of  a  wall  in  which  there  had  been  windows,  and 
suffered  such  wall  to  remain  blank  for  seventeen  years,  and 
the  defendant  erected  a  building  against  it,  when  the  plain- 
tiff opened  a  window  in  the  same  place,  where  there  had  for- . 
merly  been  a  window  in  the  old  building,  it  was  held,  in  an 
action  for  obstructing  this  new  light,  that  it  lay  upon  the 
defendant  at  least  to  shew,  that,  at  the  time  when  he  so 
erected  the  blank  wall,  and  thus  apparentiy  abandoned  the 
windows  which  gave  light  and  air  to  the  house,  it  was  not 
a  perpetual  but  a  temporary  abandonment  of  the  enjoy- 
ment, and  that  he  intended  to  resume  the  enjojrment  of  those 
advantages  within  a  r6asonable  period  of  lime  (t). 

(A)  Per  Pattefon,  J.,  Blanekard         (i)  Moore  t.  RaweoHt  3  B.  &  C. 
▼.  Bridget,  4  Ad.  &  Ell.  195  ;  S.  C,      336  ;  S.  C,  5  D.  &  R.  254. 
5  KeY.  &  Man.  567. 
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to  a  n<m-iiBer. 


460.  ''  The  right  to  light  and  air,  or  water,"  (it  is  further 
said  in  that  caee  (A),  "is  acquired  by  enjoyment,  and  will,  as  it 
seems  to  me,  continue  so  long  as  the  party  either  continues 
that  enjoyment,  or  shews  an  intention  to  continue  it.  In 
this  case  tiie  former  owner  of  tiie  {daintiff^s  premises  had  ac- 
quired a  right  to  the  enjoyment  of  the  Ught,  but  he  chose  to 
relinquish  that  enjoyment,  and  to  erect  a  blank  wall,  instead 
of  the  one  in  which  there  were  formerly  windows.  At  that 
time  he  ceased  to  enjoy  the  light  in  the  mode  in  which  he 
had  used  to  do,  and  his  right  ceased  with  it  (/)."  So,  it  has 
been  held  likewise,  '^  If  a  man  pulls  down  a  house,  and  does 
not  make  any  use  of  the  land  for  two  or  three  years,  or  con- 
verts it  into  tillage,  he  may  be  taken  to  have  abandoned  all 
intention  of  rebuilding  the  house,  and  consequently  his 
right  to  the  light  has  ceased.  But  if  he  builds  upon  tiie 
same  site,  and  places  windows  in  the  same  spot,  or  does 
any-thing  to  shew  that  he  did  not  mean  to  convert  the  land 
to  a  diiferent  purpose,  then  his  right  would  not  cease  (m)." 

So,  it  had  been  previously  held,  tiiat  completely  shut- 
ting up  windows  with  bricks  and  mortar  for  above  twenty 
years  would  destroy  the  privilege  (n);  and  the  plaintiff, 
by  having  opened  an  old  window  which  had  been  thus 
blocked  up,  and  thus  brought  a  nuisance  upon  herseU^  had 
no  right  of  action  (n). 


By  altering  the       ^1*  ^^  Gorritt  Y.  Sharp  {o\  it  was  held,  tiiat  a  party 
mode  of  enjoy    miglit  bo  alter  the  mode  in  which  he  has  been  permitted  to 
enjoy  this  kind  of  easement,  as  to  lose  the  privilege  alto- 
gether ;  but  as  to  the  effect  of  alterations  in  general^  see 
anUy  §  466  et  seq. 


(k)  Moore  ▼.  Raw$on,  d  B.  &  C. 
336 }  S.  C,  5  D.  ft  IL  254. 
(0  Per  Baylcy,  J.,  lb. 
(m)  Per  littledale,  J.,  Id.  341. 


(n)  Lawrence  T.  Obee,  3  Campb. 
314. 

(o)  3  Ad.  «c  £U.  325;  S.  C,  4 
NeT.  &  Man.  834. 
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V.  Steturbance  of  tj^e  Xligj^t,  anto  tj^  ICUmdyles. 


§  463.  What  amotmtf  to  mt  Obttrue- 
tum, 

464.  Not  aiwayi  tmlmqful. 

465.  When  an  Obstruction  ii  un- 

lawful. 
465.  akerCoHw. 

Compion  ▼.  Riehard», 

467.  ItevUrt  ▼.  ^otp«r. 

468.  C$uH$  T.  Borekam, 

469.  Sufomborough  y.  CovM/ry. 

470.  Blanehard  ▼.  Bridg«§. 

471.  Remediet  rtlaHng  to  lAght 

and  Air » 


$  471 .  id  cage  qf  disturbiuff  Prhacy, 

472.  ulc^ton  on  IA«  C«e. 

473.  Partiea  to  the  Action. 

474.  Action  against  T^enant  or  As- 

signee, 

475.  /V«ii«/uMi. 

476.  Cases  of  equitable  JurisdiC' 

Hon, 
Wmstanleg  t.  Lee. 

477.  Rgder  ▼.  Bentham, 

478.  £^m//oa  ▼.  Zd.  Montfort. 

479.  Be4r<»rJ   (Dti^e)  t.  Bn/ttA 

Mkmimi  (TVMff/eet). 


§  462.  The  disturbance  of  this  right  is  by  obstructing 
the  passage  of  the  light  and  air,  which  may  be  considered, 
first,  as  to  what  amounts  to  an  obstruction ;  next,  the  cir- 
cumstances under  which  the  obstruction  may  take  place; 
and,  lastly,  the  remedy. 


463.  In  order  to  constitute,  by  building,  an  illegal  ob-  What  amoonu 
struction  of  the  plaintiff's  ancient  light,  it  is  not  necessary  to  J?,^  obBtmc- 
shew  a  total  privation  of  light ;  if  the  plaintiff  can  prove,  that 
by  reason  of  the  obstruction,  he  cannot  enjoy  the  light  in  so 
free  and  ample  a  manner  as  he  did  before,  it  will  be  suffi- 
cient [p) ;  the  question  is,  whether,  in  consequence  of  the 
obstruction,  the  plaintiff  has  less  light  than  before,  to  so 
considerable  a  degree,  as  to  injure  the  plaintiff's  property  in 
point  of  value  or  occupation  [q) ;  so,  where  one  party  has 
the  enjoyment  of  light,  and  alterations  are  made  in  the  ad- 
joining buildings,  it  must  appear  that  the  privation  of  light 
is  such  as  to  prevent  him,  if  he  is  in  trade,  from  carrying  on 
hifl  business  as  beneficially  as  he  had  previously  done  (r). 


{p)  CotterellY.  Chifiths,  4  Bsp. 
69. 

(q)  Pringle  t.  Wemhmn,  7  C.  & 
P.  377  ;  WelU  ▼.  (Wy,  Id.  410. 


(r)  Back  t,  Staeey,  2  C.  &  P. 
465 ;  S.  P.,  Parker  ▼.  8meU,  5  C.  & 
P.  438;  Pringle  ▼.  Wemham, 
sup, ;  Wells  ▼.  Ody,  sup. 
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464.  Every  interference  with  the  light  and  air  that  may 

be  enjoyed  by  the  owner  of  an  adjoining  house  is  not  un- 

Not  always  nn-  lawful;  the  opening  a  window,  whereby  a  person's  privacy 

kwfal.  ]g  disturbed,  is  not  actionable  {s) ;  so,  building  a  wall,  or 

otherwise  obstructing  a  prospect,  without  obstructing  the 

light,  is  not  actionable  {t)s 


When  an  ob* 
stmctioii  is  an- 
lawful. 


466.  On  the  principle  that  a  man  cannot  derogate  fiom 
his  own  grant,  it  is  settled,  that  where  the  same  person  pos- 
sesses a  house,  having  the  actual  enjoyment  of  certain  lights, 
and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
one,  and  the  land  to  another,  yet  although  the  messuage  be 
new,  yet  no  person  claiming  under  the  vendor,  any  more 
than  the  vendor  himself,  can  build  on  the  adjoining  land,  or 
put  piles  of  timber  so  as  to  obstruct  the  light(tt);  and 
whether  the  land  was  sold  before  the  house  or  aflerwards, 
it  was  said  that  it  made  no  difference  (u) ;  and  it  is  not  ne- 
cessary to  state,  in  any  action,  that  the  house  is  ancient, 
^^  For  if  a  man  should  build  a  house  in  his  own  ground,  and 
then  grant  the  house  to  A.,  and  grant  certain  land  adjoining 
to  B.,  B.  could  not  build  to  the  stopping  of  its  lights  in  that 
case  (or) ;''  so,  an  action  will  lie  in  such  case,  either  against 
the  lessor  or  the  lessee  (y). 


Other 

ComptoH  ▼. 
Riekardg, 


466.  Upon  the  same  principle,  when  several  adjoining 
portions  of  land,  on  which  the  building  of  houses  had  been 
commenced,  were  sold  by  auction,  and  by  the  conditions 
were  to  be  finished  according  to  a  particular  plan,  it  was 
held,  that  a  purchaser  of  one  of  the  lots  could  not,  by 
erecting  an  additional  building  at  the  back  of  his  house,  ob- 
struct the  light  from  the  windows  of  another  purchaser, 
who  had  built  his  house  according  to  the  plan  (z) ;  for  it 


(•)  CottereU  t.  GriffUki,  4  Esp. 
69 ;  CAmuUer  ▼.  Tkompiont  lb. 

(0  KuowletY,Biekm'd$an,lMod. 
55. 

(«)  Paimer  t.  Fleteker,  1  LeY. 
122 ;  S.  C,  1  Sid.  167 ;  1  Keb.  553. 


(#)  P€r  Hale,  C.  J.,  Cox  t.  ifc/. 

th^9,  1  Vent.  237r  239. 

(y)  BotewtU  t.  Prior,  6  Mod. 
116. 

(jr)  ComptoHw.  Rhhardt,  1  Price, 
27. 
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was  said,  ^*  The  purchase  must  be  taken  to  have  been  sab-  incorpoual 
ject  to  certain  conditions  at  the  time  of  sale,  and  as  these  mints.  * 
unfinished  houses  were  so  far  built  as  that  the  openings, 
which  were  intended  to  be  supplied  with  windows,  were 
soiBcientlj  visible  as  they  then  stood,  we  must  recognise  an 
implied  condition  that  nothing  would  afterwards  be  done  by 
which  those  windows  might  be  obstructed,  and  the  pur- 
chasers must  have  taken  subject  to  what  then  appeared  {cl)J^ 

467.  So,  where  the  owner  of  a  house  divided  it  into  two  Benihre  t. 
tenements,  and  demised  one  of  them  to  the  defendant,  re- 
taining the  other  in  his  own  occupation,  it  was  held,  in  an 
action  against  the  defenAmt  for  obstructing  the  plaintifTs 
lights,  that  the  action  was  maintainable  against  a  person 
holding  as  tenant,  for  an  obstruction  to  a  window  existing 

in  the  landlord's  house  at  the  time  of  the  demise,  although 
of  recent  construction,  and  although  there  was  no  stipula- 
tion against  the  obstruction  (i). 

468.  So,  where    the    owner  of  two    adjoining  houses  Omtu^, 
granted  a  lease  of  one  of  them  to  B.,  and  aflerwards  leased 

the  other  to  C,  there  then  existing  in  it  certdn  windows, 
after  which  B.  accepted  a  new  lease  of  his  house,  it  was 
held,  that  B.  could  not  alter  his  tenement  so  as  to  obstruct 
the  windows  existing  in  C.'s  house  at  the  time  of  his  lease, 
altiiough  the  windows  were  not  twenty  years  old  at  the 
time  of  the  alteration  (c). 

469.  So,  where  the  plaintiff  purchased  a  house  of  A.,  and  fi^^wJopwy* 
the  defendant  at  tiie  same  time  purchased  the  adjoining 

land,  upon  which  a  building  one  story  high  had  formerly 
stood,  altiiough  in  the  conveyance  to  the  plaintiff  his  house 
was  described  as  bounded  by  building-ground  belonging  to 
the  defendant,  it  was  held,  nevertiieless,  tiiat  the  defendant 

(a)  Per  Thompwrn,  C.  B.,  Comp-      M.  24. 
Um  T.  Biekardt,  1  Price,  27.  (c)  OnUU  t.  Oorkam,  1  Mood.  & 

(*)  mvOre  ▼.   Bower,  1  Ry.   &      Malk.  396. 
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Bktmekardr. 
Bridget, 


not  entitled  to  build  to  a  greater  height  Aan  one  storj, 
if  by  so  doing  he  obBtmcted  the  upper  windows  of  the  plain- 
tiff's houfie(<0;  and  it  was  said^  <^It  is  well  establiahed  by 
the  decided  cases,  that  where  the  same  person  poesesses  a 
house  having  the  actual  use  and  enjoyment  of  certain  ligfatp, 
and  also  posseases  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  cannot>  nor 
can  any  one  who  claims  under  him,  build  upon  theadjobung 
land,  BO  as  to  obstruct  or  interrupt  the  enjoyment  of  those 
lights.  The  sales  to  the  plaintiff  and  defendant  bdng  sales 
by  the  same  vendor,  and  taking  place  at  one  and  the  suae 
time,  we  think  the  rights  of  the  parties  are  brought  within 
the  application  of  the  general  rulePof  law  (tf)." 

470.  In  Bhmchard  v.  Bridges  (/)  it  was  held,  that  no 
licence  or  covenant  from  A.,  the  owner  of  adjoining  land,  to 
put  out  or  not  to  obstruct  windows  in  tiie  house  of  B«,  is  to 
be  inferred  from  the  circumstance  of  A.'s  being  a  party  to 
the  deed  by  which  the  house  with  the  windows  in  it  was 
conveyed  to  B.,  and  by  which  deed  A*  conveyed  part  of  the 
adjoining  land  to  B.,  or  from  tiie  circumstance  of  A/s  wit- 
neesmg,  without  objection,  the  progress  of  the  building ;  so, 
likewise,  where  A.,  in  UcensiDg  B.  to  build  to  the  extremity 
of  B/s  ground,  adjoining  that  of  A.,  expressly  reserved  to 
himself  the  right  of  building  to  the  extremity  of  his  own 
ground,  when  he  should  think  proper  so  to  do,  it  was  held, 
that  A.  might,  at  any  time  within  twenty  years,  build  to  the 
extremity  of  his  own  land,  though  he  thereby  rendered  the 
house  of  B.  dark,  damp,  and  unhealthy  (/).  If  a  party 
who  has  neglected  to  secure  to  himself  the  unobstructed  en- 
joyment of  light  and  air  to  a  new  window,  by  previous  ex- 
press licence  or  covenant,  upon  anything  short  of  twenty 
years'  acquiescence,  the  onus  lies  upon  him  to  produce  such 
evidence  clearly  and  conclusively  to  the  inference  of  a  licence 
or  covenant  (/). 


(<f)  Swanthorough  ▼.  Cbtwn/ry,  9 
Bing.  305 ;  S.  C,  2  M.  &  Sc.  362. 
(0  Per  Tindal,  C.  J.,  lb. 


(/)  4  Ad.  &  EU.  195 ;  S.  C,  5 
Ner.  &  Man.  567. 
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471.  The  injuries  relating  to  the  enjoyment  of  light  and    nfcompoBXAL 
air  are  either  such  as  arise  from  a  person's  putting  out  windows     'II^nts.  * 


to  the  prejudice  of  his  neighbour's  privacy^  or^  which  is  more  Remedies  re- 
commonly  the  case,  by  interrupting  others  in  the  enjoyment  Jjlj^^?  ^^* 
of  that  light  and  air  to  which  they  are  entitled ;  in  the  first  in  cateof  dig- 
of  these  cases^  where  a  party's  privacy  is  disturbed  by  his  ™^  ^"' 
neighbour  throwing  out  a  window  to  overiook  his  premises* 
there  appears  to  be  no  other  remedy  than  to  build  on  the 
adjoining  land  opposite  the  offensiye  window.  Chandler  v. 
Thompson  (g) ;  and  it  is  there  said*  ^'  Although  an  action  for 
opening  a  window  to  disturb  the  plaintiff's  privacy  was  to  be 
read  of  in  the  books,  I  never  knew  such  an  action  maintained ; 
and  when  I  was  in  the  Common  Pleas,  I  heard  it  Itud  down 
by  L<»:d  C.  J.  Eyre,  that  such  an  action  did  not  lie  (A)." 

472.  In  the  latter  case  above  mentioned,  when  a  party  Action  on  the 
has  acquired  a  right  to  the  use  of  light,  an  action  on  the  case 

lies  for  obstructing  it  (t) ;  and  the  like  remedy  lies  for  ren« 
dering  the  air  impure,  as  by  the  smell  of  hogs  (t),  and  intiiis 
latter  case  the  right  of  action  lies  not  only  for  the  disturb* 
ance  of  an  easement,  but  also  for  an  injury  to  the  common 
law  rights  of  property  (A^ 

But  every  interference  with  the  full  enjojrment  of  an  ease* 
ment  will  not  amount  to  a  disturbance  so  as  to  sustain  an 
lustion ;  it  must  be  some  sensible  abridgement  of  the  enjoy« 
ment ;  it  is  not  sufficient  that  a  ray  or  two  of  light  is  ob« 
8tmcted(/> 

473.  An  action  may  be  maintained  by  a  reversioner  for  ^^^  *<>  ^^ 

action. 

the  obstruction  of  lights,  for  if  he  were  prevented  from  suing  Rerenloner. 
for  such  an  injury  during  the  continuance  of  the  particular 
estate,  he  might  have  great  difficulty  in  proving  his  right 
when  he  came  into  possession  (m);  and  the  ground  upon 


(g)  3  Cmpb.  82.  (/)  CotitrtU  y.QrigUht,  4  Eip.  69. 

(A)  Per  Le  Blano,  J.,  lb.  See  forther,  anie,  %  462. 

(0  JMrtd'M  ea$e,9  Co.  59  a.  (m)  SehadweU  ▼.  HuieMnmm,  1 

(k)  Bli$8  ▼.  HaU,  6  Scott,  500.  Mood.  &  Malk.  300. 
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iKoompoBBAL  which  a  reversioiier  is  allowed  to  bring  his  actaon  for  obetmc- 
MVMTs.  tions,  apparently  permanent^  to  lights  and  other  easemeats 
which  belong  to  the  premiaesy  is,  that,  if  acquiesced  in,  they 
wonld  become  evidence  of  renunciation  and  abandonment  (n) ; 
BO,  if  the  erection  which  caused  the  obstruction  in  the  first 
instance  was  an  injury  to  the  reyersion,  on  any  ground  cm 
which  it  can  be  put,  the  continuance  was  held  necessarily  to 
be  so  likewise.  The  continuance  of  the  obstruction  would 
in  fact  render  the  proof  of  title  more  difficult  at  a  future 
time^  notwithstanding  the  former  recovery  (o) ;  and  in  Jester 
v.  Gifford  (p),  which  was  an  action  by  a  reversioner  for  ob* 
structing  lights^  it  was  held,  that  the  tenant  might  bring  the 
action  in  respect  of  the  injury  to  his  possession,  and  the  re- 
versioner in  respect  of  his  reversion,  see  fiirther,  ante,  §  443. 

Againft  a  te-  474.  The  owner  of  the  inheritance  may  bring  an  action 

signee.  *  against  the  tenant  for  a  nuisance  in  obstructing  lights  and 
breaking  his  wall  (7),  and  the  action  may  be  brought  not 
only  against  the  party  who  erected  the  nuisance,  but  also 
against  his  lessee  or  assignee  for  continuing  it ;  therefore, 
where  a  lessee  for  years  of  a  piece  of  ground  adjoining  to  an 
ancient  messuage  with  ancient  lights,  whereof  the  plaintiff 
was  possessed  for  years,  erected  a  house  thereupon,  whereby 
the  phuntiff's  lights  were  stopped,  for  which  tiie  plaintiff 
brought  a  former  action  and  recovered  damages,  after  whidi 
the  defendant  granted  over  the  ground,  with  the  nuisance 
to  another,  it  was  held,  that  an  action  lay  for  tiie  continu- 
ance, and  might  be  brought  against  either  (r) ;  but  he  who 
does  the  first  wrong  shall  be  answerable  in  damages  (r) ; 
and  though  the  action  lies  against  either,  yet  there  shall  be 
one  satisfaction  (r) ;  and  an  action  will  lie  not  only  against 
the  principal,  but  also  against  the  managing  clerk  who  su- 

(«)  Bower  ▼.  HiU,  1  Bing.  N.  C.  S.  C,  dted  2  Barr.  2142. 
555.  (r)  BoseweU  r.Prior,  6  Mod.  116 

(0)  Sehadwdl  ▼.  Hutehkuon,  2  12  Mod.  635;  S.  C,  2  Salk.  459 

B.  &  Ad.  97.  S.  C,  Comb.  481 ;  S.  C,  Garth.  454 

(jp)  4  Burr.  2141.  S. C,  Holt,  500;  S.  C,  1  Ld.  Raym. 

(9)  7bni/iii«o»T.  Brown,  Say.  215;  392« 
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perintendB  the  erection  of  any  nuisance ;  therefore,  in  an   incorporeal 
action  on  the  case  for  obstructing  the  plaintiff's  lights,  it     "^^tI^' 


was  held  that  a  clerk  who  superintended  the  erection  of  the 
building  by  which  they  were  darkened,  and  who  alone  di- 
rected the  workmen,  iBi^De  joined  as  a  co-defendant  with 
the  original  contractor ;  Wilson  v.  Peto  and  Hunter  («),  where 
it  is  said,  **  In  cases  of  that  description,  the  action  must  be 
brought  either  against  the  hand  committing  the  injury,  or 
against  the  owner  for  whom  the  act  was  done ;"  but  inter- 
mediate and  subordinate  persons  are  expressly  exempted 
from  responsibility  by  this  case. 

475.  A  Court  of  equity  will  grant  an  injunction  to  re-  Injunction. 
strain  any  erection  likely  to  darken  or  obstruct  the  ancient 
lights  of  any  house  (t) ;  and  it  will  be  granted  on  affidavit 
of  notice,  but  not  on  a  motion  in  support  of  a  particular 
right  to  a  prospect  (u) ;  and  the  right  to  lights,  as  the  ground 
for  an  injunction  to  stop  the  erection  of  buildings,  must  be 
fi>unded  on  prescription,  or  else  on  some  agreement  or  a 
reasonable  presumption  of  one  (v) ;  so,  the  foundation  of  the 
jurisdiction  to  interfere  by  injunction  must  be  such  material 
injury  to  the  comfort  of  those  who  dwell  in  the  neighbour- 
ing house,  as  to  require  the  application  of  a  power  to  pre- 
yenl^  as  well  as  to  remedy  an  evil  for  which  damages,  more 
or  less,  would  be  given  in  an  action  at  law  (x).  "  The  po- 
sition of  the  building,  whether  opposite,  at  right  angles,  or 
oblique,  is  not  material.  The  question  is,  whether  the  effect 
is  such  an  obstruction  as  the  party  has  no  right  to  erect, 
and  cannot  erect  without  those  mischievous  consequences, 
which  upon  equitable  principles  should  be  not  only  com- 
pensated by  damages,  but  prevented  by  injunction.  I  re- 
peat the  observation  of  Lord  Hardwicke  (y),  that  a  dimin- 

(*)  6  J.  B.  Moore,  47,  recogniz-  (»)  MorrU  ▼.  Leueet  of  Lord 

ing  Stone  ▼.  Cartwright,  6  T.  R.  Berkeley,  2  Vez.  452. 

411.  (*)  Attorney-General  ▼.  Nichols 

(/)  Back  ▼.  Staeey,  2  Rosa.  121.  16  Vez.  338. 

(«)  Attorney ^GeneraU.Douyhty,  (y)  1  Dick.  164. 
2  Vca.  453. 

VOIi.  I.                                          D  D 
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wcoKPOBSAL  ution  of  the  value  of  the  premieee  is  not  a  ground ;  and 
MBNTs.  *     there  is  as  little  doubt  that  this  Court  will  not  interpose 
upon  every  d^ree  of  darkening  andent  lights  (2:)." 

CascB  ofeqiiita-      476.  Courts  of  equity  will  restrain  the  erectbn  of  build- 

ble  jurudictioii. 

WhuUmiep  ▼.    ^^^  which  would  cause  irreparable  injury^  as  loss  of  health, 
^^'  loss  of  trade,  or  destruction  of  the  means  of  existence,  with- 

out waiting  the  slow  process  of  establishing  the  l^al  right/ 
when  delay  itself  would  be  a  wrong;  but  the  plaintiff  is  bound 
to  shew  not  only  a  legal  right  to  the  enjoyment  of  the  an- 
dent lights,  but  that,  if  the  defendant  is  permitted  to  pro- 
ceed,  such  an  injury  will  ensue  as  will  warrant  the  C!ourt  in 
interposing  (a);  and  the  Court  will  not  interpose  on  certifi- 
cate of  a  bill  filed  before  answer,  unless  the  injury  is  of  a 
nature  so  pressing  as  not  to  admit  of  delay  (a). 

Rjfder  ?.  Ben-  477.  In  Eyder  V.  Bentham  (b),  an  injimction  against 
erecting  certain  blinds,  so  put  up  as  to  obstruct  plaintifi^s 
lights,  was  granted^  until  trial  of  the  right  at  law ;  but  the 
Court  would  not,  on  motion^  make  an  order  to  pull  down 
what  had  been  already  erected;  so,  in  Attorney-General  v. 
Nichol  {c\  the  Court  granted,  under  the  circumstances,  an 
injunction  to  restrain  the  obstruction  of  andent  lights  be* 
fore  appearance,  and  without  notice^  on  an  affidavit  filed, 
even  although  plaintiff  had  previously  commenced  an  action 
at  law;  see  also  S.  C,  16  Yes.  338,  where  this  injunction 
was  also  dissolved,  on  defendant's  undertaking  to  remove 
the  obstruction  if  the  verdict  should  be  against  him;  see 
also  Chalky.  Wyatt{d). 

SuiUm  ▼.  Lord  478.  An  injunction  was  granted  to  prevent  the  stopping 
of  andent  lights  against  the  lessee  of  an  ecdesiastical  corpor- 
ation, subject  to  the  plaintiffs'  establishing  their  right  to  an 

(z)  Per  Eldon,  C,  Attome^^Gt-  {b)  1  Vex.  543. 

neral  ▼.  Niehol,  16  Vez.  338.  (c)  3  Mer.  687. 

(a)  WvutaH^  ▼.  Lee,  2  Swanrt.  (d)  Id.  688. 
335. 
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easement  in  an  action  (e) ;  and  upon  a  motion  to  dissolve  the  incorporeal 
injunction,  it  was  said,  ''As  far  as  the  model  gives  me  any  mentJ.  ' 
information  upon  the  subject,  and  so  far  as  I  can  form  a  con- 
ception  from  the  dimensions  of  the  intended  buildings  as  they 
have  been  stated  in  the  affidavits,  I  entertain  no  doubt  what- 
ever that  the  comfort  of  those  who  live  in  the  houses  now 
occupied  by  Mr.  Tutton  and  Miss  Jelfe  would  be  most 
materially  affected.  I  have,  therefore,  a  case  before  me,  in 
which,  according  to  my  own  opinion,  the  building,  if  com- 
pleted, would  be  a  nuisance,  and  in  which  it  is  not  by  any 
means  dear  that  the  Dean  and  Chapter  of  Westminster 
would  have  a  right  to  erect  the  building  proposed,  and  in 
which  it  appears  that  Lady  Montfort  may  not  have  the 
right,  though  the  Dean  and  Chapter  may  have  it.  I  think, 
therefore,  that  the  injunction  must  be  continued,  but  the 
matter  must  be  tried  (/).'^ 

479.  Where  land  is  conveyed  in  fee,  by  deed  of  feoffinent,  Bedford 
subject  to  a  perpetual  ground-rent,  and  the  feoffee  cove-  British  j^w- 
nants  for  himself,  his  hdrs,  administrators,  and  assigns,  ]'^^^^^'' 
with  the  feoffor,  the  owner  of  the  adjoining  lands,  his  heirs, 
executorgi^  administrators,  and  assigns,  not  to  use  the  land 
in  a  particular  manner,  with  the  view  to  the  more  ample 
enjoyment  by  the  feoffor  of  such  adjoining  lands,  and  the 
subsequent  acts  of  the  feoffor,  or  those  claiming  under  him, 
have  so  altered  the  character  and  condition  of  the  adjoining 
lands,  that,  with  reference  to  the  land  conveyed,  the  restric- 
tion in  the  covenant  ceases  to  be  applicable,  according  to  the 
intent  and  spirit  of  the  contract,  a  Court  of  equity  will  not 
interpose  to  enforce  the  covenant  by  granting  an  injunction 
to  restrain  the  erection  of  additional  buildings,  but  will  leave 
the  parties  to  their  remedy  (if  tiiey  have  any)  at  law  (^). 

(e)  Sutton  ▼.  Lord  Montfort,  4  (ff)  Be4ford   (Duke)  v.    Bntith 

eim.bb9,Teeoga&xiiig Attorney- Oen.      Muiewn  (7V«#/«et)»  2  Mj.  &  K. 
V.  Niehoi,  16  Vc«.  338.  552. 

(/)  P<r  Sir  L.Shadwcll,V.C.,  lb. 

n  D  2 
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INCOaPOKBAL 

HBKBDITA- 

MBNTS. 


SECTION  X. 

BIGHT   TO   PEWS  AND  OTHER  EASEMENTS. 

§  480.  There  ore  several  rights,  which  have  been  admitted 
either  as  prescriptive  rights,  or  such  as  may  be  claimed  by  a 
grant,  express  or  implied,  which,  as  they  are  to  be  enjoyed 
on  the  land  of  another,  have  been  classed  among  the  num- 
ber of  easements;  of  these,  the  right  to  a  pew  or  seat  in  the 
church  deserves  the  first  consideration. 


I.  ISkifjH  to  ^^eto. 


§  481.  No  Property  m  Pew9, 

May  be  claimed  by  Preeertp^ 
Hon  or  a  Faculty, 

482.  Dieposition  qfthe  Seate. 

483.  Right  of  the  Churchwardene, 
Duty  qfthe  Churehwardene, 

484.  Particular  Bights, 
Preecripiive  Eight, 
Appendant  to  a  Houee,  not  to 

Land. 
Pew  cannot  be  severed  from 
the  House. 

485.  Prescriptive, 
Jpportionable, 

486.  Priority  qfa  Seat  to  be  pre- 

scribedfor, 

487.  Prescription,  houf  to  beproved. 


§  487.  Boideneefrom  Beparatiom. 

490.  Faculty, 
liferent  Kinds. 

491.  Feuntlty  retfocable. 

492.  Faculty  may  be  presumed. 

493.  Possessory  Right  to  a  Pew. 

494.  What  is  a  Disturbance,  and 

its  mfect. 
Right    triable    at    Common 
Law. 

495.  No  Suit  in  Sptritual  Court 

when   Prescription   is   in 
question, 

496.  When  the  Ordinary  has  Cog- 

nisanee. 

497.  Perturbation  of  Seat, 


Under  this  head  may  be  considered,  first,  how  cWmed; 
and,  in  the  next  place,  disturbance  of  the  right,  and  the 
remedies. 

1.  Haw  claimed. 

No  property  in       §  481.  At  common  law  there  is  no  property  in  pews,  they 
pews. 


are  erected  for  the  use  of  the  parishioners.    The  ordinary  may 
ij  preicription   by  a  faculty  grant  a  pew  to  a  particular  person  while  he  re- 


May  be  claimed 
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sides  in  the  parish,  or  there  may  be  a  preecription  which  pre-   incorporeal 
supposes  a  faculty ;  but  as  to  personal  property  in  a  pew,      "i^"  t"^" 


the  law  knows  no  such  thing  (A).     Every  man  who  settles  or  a  faculty. 
as  a  householder  has  a  right  to  call  on  the  parish  for  a  con- 
venient seat  (t). 

Although  of  common  right  the  soil  and  freehold  of  the 
churdi  is  in  the  parson  {k),  yet  the  use  of  the  body  of  the 
church  and  its  repurs  belong  to  the  parishioners,  and  the 
dispofiong  of  the  seats  therein  belongs  to  the  ordinary,  and 
therefore  no  one  can  claim  a  peculiar  seat  without  special 
reason  {k). 

The  parson^  or  rector  impropriate,  is  entitled  to  the  chief 
seat  in  the  chancel  (0 ;  but  a  grant  of  part  of  the  chancel  by 
a  lay  impropriator  has  been  held  not  good  (m).  ''If  this 
grant  were  good,  it  would  take  the  chancel  out  of  the  juris- 
diction of  the  ordinary  (»)•" 

482.  Parishioners  are  not  at  liberty  to  choose  what  seats  DispositioD  of 
they  like  ;  the  distribution  of  seats  among  them  rests  in  the 
discretion  of  the  ordinary,  who,  it  is  said,  may  place  and 

displace  whomsoever  he  pleases  (o).  This  discretion  is  com- 
monly exercised  by  the  churchwardens,  who  are  the  ofBcers 
of  the  ordinary,  as  well  as  those  of  the  parish  (p).  To  ex- 
clude the  ordinary  from  his  jurisdiction,  it  was  necessary, 
before  the  Prescription  Act,  2  &  3  W.  4,  c  71,  not  merely 
that  a  possession  should  be  shewn  for  many  years,  but  that 
the  pew  should  have  been  built  and  repaired  time  out  of 
mmd{q). 

483.  By  custom,  the  churchwardens  may  have  the  order-  Right  of  the 
ing  of  the  seats,  as  in  London  (r),  and  such  a  custom  will  be  ^  ^^  ^"  *°'' 

(h)  3  PhiU.  16.  (it)  Per  Bayley,  J.,  lb. 

(t)  I  CoDflirt.  194.  (o)  2  RoU.  Abr.  288. 

(k)  Boothby  ▼.  Baily,  Hob.  69.  \p)  1  Phill.  316 ;  1  Hagg.  394. 

(0  HaU  ▼.  BUii,  Noy,  153.  {q)  Storks  ▼.  Booth,  1  T.  R.  428  ; 

(m)  afford ▼.  Wieks,  I  B.St  Ad.  1  Conriat.  332. 

498.  (r)  Wati.  C.  L.,c.39. 
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iKcoKPORBAL  gooci,  aud  a  prohibition  will  lie  if  the  ordiiiary  interpose  {s); 
iiBNTs. '  ai^d  the  churchwardens  must  shew  some  particolar  reason 
why  they  are  to  order  the  pews  exclueiYely  of  the  or£- 
narjy  for  a  general  all^ataon,  that  the  parishknieEs  have 
used  to  repair  and  build  all  the  seats  in  the  churchy  and  by 
reason  thereof  the  churchwardens  have  used  to  order  and 
dispose  the  seats,  is  not  sufficient  to  take  away  ihe  ordinary's 
power  in  disposing  and  ordering  the  seats,  because  this  is 
no  more  than  the  paridiioners  are  bound  to  do  of  common 
right,  to  wit,  building  and  repairing  tibe  seats,  for  which  they 
have  the  easement  and  conyenience  of  sitting  in  them  {t). 

The  authority  of  the  churchwardens  must  be  exercised 
justly  and  discreetly ,or  they  may  be  corrected  by  the  oidi- 
nary  (u).  They  should  place  the  parishioners  aoooiding  to 
their  station  (x);  and  they  cannot  exercise  this  right  ia  op- 
position to  every  l^al  and  equitable  daim  (y). 


Daty  of  the 
charch  wardens. 


Particolar 
rights. 

Prescriptive 
right. 


484.  A  right  to  a  pew  in  a  church  is  an  easement  {z\ 
and  a  person  claiming  such  right  must  shew  either  a  fiuMiltfr 
or  a  prescription  (a).  It  must  be  claimed  as  appurtenant 
to  a  messuage  within  the  parish,  and  the  occupancy  of  it 
must  pass  with  the  house,  and  individuals  cannot^  by  con- 
tract between  themselves,  defeat  the  general  right  of  the 
parish  (&);  so,  a  faculty  is  ooly  to  the  first  grantee,  and 
cannot  be  transferred  by  him  (c),  for  a  seat  in  ihe  chuidi 
belongs  not  to  the  person,  but  to  the  house,  and  therefore  a 
grant  to  a  man  and  his  heirs  is  bad  in  point  of  law  (d) ;  so, 
where  there  is  a  prescriptive  right,  it  cannot  be  exerdsed 


(«)  2  RoU.  Rep.  288;  bat  see 
contra,  Pmgrav€  ▼.  8krew9bury 
(Chwrchwardena),  1  Salk.  167. 

(0  Wats.  C.  L.,  c.  39. 

(m)  WUlie  ▼.  Moti,  1  Hagg.  33. 

Ix)  1  PhiU.  323. 

(y)  3  Phill.  516,  n. ;  and  see  for- 
ther/  Barn's  E.  L.,  PhiU.  ed.,  359 
a,  b. 


(z)  3  Inst.  302. 

(a)  1  Consist.  322  ;A(//erT.I.aiie, 
2  Add.  247;  Fry  v.  Flood,  2  Cut. 
356. 

{b)  2  Consist.  319. 

(c)  Sioeki  ▼.  Booth,  I  T.  R.  428. 

yt)  Langhy  ▼.  Chute,  T.  Raym. 
246.  See  also  Rogmn  ▼.  Brooh,  dted 
I  T.  R.  431,  n.  (a). 
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by  iranBferring  to  persons  not  inhabitants  of  the  house  or  incorpoual 

Soj  a  seat  cannot  be  claimed  by  prescription  as  append-  Appendant  to  a 
ant  to  land^  but  to  a  house,  for  the  seat  belongs  to  the  house  ^^''^**** 
in  respect  of  the  inhabitants  thereof  (/).  Extra-parochial 
persons,  therefore^  cannot  establish  a  daim  to  a  seat  in  the 
body  of  a  parish  church  without  proof  of  a  prescriptive  title, 
if  they  can  establish  it  even  by  prescription  (y ) ;  but  a  pew 
in  an  aisle  or  chancel  may  belong  to  a  non-parishioner  (A), 
for  the  case  of  an  aisle  or  chancel  depends  upon,  and  is  go- 
verned by,  other  considerations  (t) ;  and  in  Davis  v.  Witts  (A), 
it  was  held,  that  a  pew  in  the  aisle  of  a  church  may  be  pre- 
scribed for  as  appurtenant  to  a  house  out  of  the  parish. 

There  is  no  such  thing  as  a  right  to  a  pew  in  gross  or  at 
large ;  it  is  a  right  which  can  only  be  held  as  appurtenant 
to  a  messuage,  and  enjoyed  by  a  person  only  so  long  as  he 
continues  to  inhabit  such  messuage  (0 ;  therefore,  a  pew  an-  Pew  cannot  be 

J--  ,^  .  \_       m  BCYcred  from 

nexed  by  prescnption  to  a  messuage  cannot,  as  has  been  thehonae. 
erroneously  imagined,  be  severed  from  the  occupancy  of  the 
house,  but  passes  with  the  messuage,  the  tenant  of  which 
for  the  time  being  has  de  jure  the  prescriptive  right  to  the 
pew  (tti),  and  it  cannot  be  sold  or  let  without  an  Act  of  Par- 
liament(n);  therefore,  where  an  occupier  of  a  pew  ceases  to 
be  an  inhabitant  of  a  parish,  he  cannot  let  the  pew  with, 
and  thus  annex  it  to  his  house,  but  it  reverts  to  the  church- 
wardens for  their  disposal  (n);  and  a  custom  pleaded  that 
pews  are  appurtenant  to  certain  houses,  and  are  let  by  the 
owner  to  persons  who  are  not  inhabitants  of  the  parish,  is 
bad  (o) ;  so,  a  permission  by  churchwardens  for  a  person  to 
sit  in  a  pew  temporarily,  in  order  by  keeping  possession  for 

(e)  2  Consist.  319.  (t)  2  Add.  427. 

(/)  1  Inst.  121.  b. ;  Gibs.  222.  (*)  Porr.  14. 

(^)  Byerley  v.  Windui,  5  B.  &  (I)  Maiwwaring  ▼.  Qile*,  5  B.  & 
C.  1 ;   S.  C,  7  D.  &  R.  564.    See      A.  360. 

alao  Haliaek  ?.  Cambridge  Umver-  (m)  1  Hagg.  Cons.  319. 

fi/y,  1 6.  &  D.  100.  (n)  1  Hagg.  Rep.  319. 

(A)  Barroie  ▼.  Keen,  1  Sid.  361.  (o)  1  Hagg.  Cons.  317. 
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HERBDITA- 
MBNTS. 


iircoRPOBBAL  the  future  tenant  to  carry  into  effect  the  conditions  of  sale 
of  a  house,  is  illegal  as  confirming  a  sale  of  the  pew(p);  but 
if  a  house  to  which  a  pew  is  appurtenant  be  let  to  a  parish- 
ioner,  in  that  character  he  is  clearly  entitled  to  the  pew  (^). 


Prescriptiye 
right  appor- 
tioiuible. 


485.  The  right  to  alt  in  a  particular  pew,  when  created 
by  a  faculty,  may  be  apportioned ;  therefore,  where  a  faculty 
was  granted  to  a  man  and  his  family,  as  owner  and  occu- 
pier of  a  certain  dwelling-house,  and  the  house  was  after- 
wards divided,  the  occupier  of  one  part  of  the  dwelling- 
house,  though  a  very  small  part,  was  held  to  have  aome 
rights  and  therefore  might  maintain  an  action  against  the 
churchwardens  for  disturbing  him  in  the  enjoyment  of  it, 
Harris  v.  Dretoe  (r) ;  and  it  was  there  said,  the  plaintiff 
having  a  right  to  use  the  pew,  the  churchwardens  had  no 
jight  to  interfere  as  they  did,  and  they  were  wrong-doers. 
^*  It  may  certainly  happen,  in  consequence  of  a  house  having' 
been  subdivided,  that  three  or  four  families  may  become  en- 
titled to  the  use  of  a  pew  belonging  to  the  original  mes- 
suage, and  they  may  require  more  acconunodation,  and  a 
question  may  arise  how  many  persons  are  entitled  to  use 
the  pew  in  respect  of  each  of  the  subdivisions.  That  is, 
however,  a  matter  to  be  settled  among  themselves  (s).^ 


Priority  of  a 
seat  to  be  pre- 
scribed for. 


486.  As  a  seat  in  a  church  may  be  prescribed  for,  so  also 
may  a  priority  of  seat ;  thus  it  was  declared  in  the  case  of 
Carlton  v.  Hutton  (t).  The  Archbishop  of  York  sent  an  in- 
hibition to  Carlton,  until  the  matter  should  be  determined 
before  him,  but  prescription  was  surmised,  and  thereupon 
prohibition  obtained,  because  as  well  priority  of  seat,  as  the 
seat  itself,  may  be  claimed  by  prescription  («) ;  so,  priority 
in  a  seat  in  the  body  or  aisle  of  the  church  may  be  appro- 


(j))  Blake  ▼.    Utbome,  3  Hagg. 
Rep.  726. 
(q)  2  Add.  428. 
(r)  2B.  &Ad.  164. 


(«)  Per  Littledale,  J.,  lb. 
(0  Noy,   78;   S.  C,  Palin.  424; 
S.  C,  Latch,  116. 
(m)  Gibs.  222. 
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priated^  and  belong  to  a  house,  by  faculty  or  prescription^   iMcoRPomsAL 
'  which  presupposes  a  faculty  (x).  msnts.  ' 


487.  It  is  necessary  in  the  case  of  prescription  to  shew,  Preacription, 
that  the  use  and  occupation  of  the  seat  have  from  time  im-  proved, 
memorial  been  appurtenant  to  •a  certidn  messuage  (y) ;  a 
prescriptive  right  must  be  clearly  proved,  the  facts  must 

not  be  equivocal,  and  they  must  be  such  as  are  not  incon- 
sistent with  the  general  right  (y).  Where  a  prescription  is 
interrupted,  a  jury  is  not  bound  to  presume  a  faculty  from 
long  undisturbed  possession  (z). 

488.  Reparation  from  time  to  time  is  necessary  to  be  ETidence  from 
pleaded  and  proved,  in  order  to  make  out  a  prescription  (a) ; 

ify  therefore,  a  person  prescribe  that  he  and  his  ancestors, 
and  all  they  whose  estate  he  hatii,  have  used  to  sit  in  a  cer- 
tain  seat  in  the  nave  of  the  church  time  out  of  mind,  in 
consideration  tibat  they  have  used  time  out  of  mind  to  repair 
the  said  seat,  this  is  a  good  prescription,  and  the  ordinary, 
cannot  displace  him(&);  so,  if  any  repairs  have  been  re- 
quired within  memory,  it  must  be  proved  that  they  have 
been  made  at  the  expense  of  the  party  setting  up  the  pre- 
scription. The  anus  and  beneficium  are  supposed  to  go  to- 
gether; mere  occupancy  does  not  prove  the  right  (c),  and 
mere  repairing  for  thirty  or  forty  years  will  not  exclude  the 
ordinary  {d)  ;  so,  lining  and  putting  new  cushions  into  pews 
are  not  repairs,  but  mere  ornament;  tiiese  are  not  usually 
done  by  the  parish  {ey 

489.  In  courts  of  common  law  mere  occupation  or  user, 
or,  as  it  is  more  properly  called,  possession,  if  long  continued, 

(«)  2  RoU.  Abr.  288 ;  LonsUy  ?.  Add.  6. 
Hayward,  1 Y.  &  J.  583.  (b)  2  RoU.  Abr.  288. 

(y)  Pettnum  ▼.  Bridyer,  1  PhiU.  (c)  Peiiman  ▼.  Bridger,  tup. 

324.  (d)  2  RoU.   Abr.  288;    1  Hagg. 

(jr)  Morgan  ▼.  CfurtUf  3  Man.  &  Con$i8t.  322. 
Ry.  389.  («)  3  PhUl.  331. 

(a)  Wooleombe  ▼.   OMridge,    3 
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iMcoBFORBAL   hss  bccn  ooDSidered  soflldent  e^dcnoe  for  a  joiy  to  pieram 
"  inSnre^"     fcculty ;  therefore,  in  Sogers  v.  Brooks  (/),  a  thirty-€dx  yean' 


exdusiye  poeseasion  waa  held  sufficient  presumptive  evidence 
of  a  prescriptive  right,  although  the  church  had  been  rebuilt 
about  forty  years  before;  but  in  StockM  v.  Booth{g)  it  was 
held,  tiiat  possession  for  above  sixty  years  of  a  pew  in  a  church 
was  not  a  sufficient  titie  to  maintain  an  action  upon  the  case 
for  disturbance  in  the  enjoyment  of  it,  and  tiiat  the  plaintiff 
must  prove  a  prescriptive  right  or  a  fiiculty,  and  should 
daim  it  as  appurtenant  to  a  messuage ;  so,  in  Griffith  v. 
Matthews{h)f  where  there  was  thirty  years'  mere  possession, 
the  seat,  which  was  before  open,  having  been  built  and  in- 
closed during  that  time,  it  was  left  to  a  jury  to  consider 
whether,  under  all  the  circumstances  of  the  case,  this  pew 
so  erected  was  appurtenant  to  the  plaintiff's  messuage;  the 
jury  found  for  the  defendant  and  the  Court  refiised  a  new 
trial  It  was  tiiere  said,  ^^  If  it  had  not  a{^)eared  when  and 
at  whose  exp^ose  this  pew  was  buUt,  or  that  it  had  not 
been  a  pew  before  1758^  possession  from  that  time  would 
have  been  sufficient  evidence  to  have  warranted  the  jury 
in  presuming  that  a  faculty  had  been  granted  (s)."  See  also 
Morgan  v.  CurUs  (A),  where  a  prescription  for  a  seat  was 
held  to  be  destroyed  by  shewing  that  it  was  an  open  seat 
upwards  of  fifty  years  ago,  but  now,  by  the  Prescription 
Act,  2  &  3  W.  4,  c  71,  a  dium  to  a  pew  afler  twenty 
years  is  not  to  be  defeated  by  shewing  its  commencement 
prior  to  that  time,  see  Dig.  P.  m.  tit  Pbescription. 

Facoity.  490.  A  pew  may  be  annexed  to  a  house  by  a  fiu^ulty,  as 

Different  kinds,  well  as  by  prescription  (7).  Faculties  for  the  exclusive  use  of 
pews  are  of  different  descriptions ;  as  to  a  man  and  his 
family,  so  long  as  they  continue  inhabitants  of  a  certain 
house,  or  so  long  as  tiiey  continue  inhabitants  generally ; 
or  appropriating  certain  pews  to  certain  messuages  or  fiirm- 

(/)  1  T.  R.  431,  n.  (t)  PfT  Bnller,  J.,  lb. 

{9)  I<1*  'iZS*  («)  3  Man.  &  Ry.  389. 

(A)  5  T.  R.  296.  (/)  1  T.  R.  431. 
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lioiiees^  or  faculties  at  large:  the  first  is  considered  the  iNcompoRSAL 
proper  form  of  a  grant  of  this  description^  and  is  the  most  ^^bnts.^* 
usual  in  modem  times  (m) ;  the  second  is  objectionable,  as 
it  often  entities  parishioners  to  the  exclusive  occupancy 
when  they  are  no  longer  in  a  situation  to  be  suitable  occu- 
pants»  whatever  their  ancestors  may  have  been(n);  the 
third  sort  is  considered  as  the  foundation  of  the  prescriptive 
claims  recognised  at  common  law  (o).  The  last  kind  of 
&culties  appear  to  be  merely  void,  as  no  faculty  will  be 
supported  either  at  common  law  or  in  the  ecdedastical 
courts  to  the  extent  of  entitling  any  person  who  is  a  non- 
parisliioner  to  a  seat  in  the  body  of  the  church  (/?). 

491o  It  seems  now  to  be  settied  that  a  faculty  obtained  Faculty  revoca- 
by  surprise  and  undue  connivance  may  be  revoked  (;),  but 
the  superior  courts  are  reluctant  to  interfere  with  the  in- 
ferior courts  in  matters  of  &culty,  Woolcomhe  v.  Ouldr- 
ridge  (r}t  where  it  was  observed  that  faculties  are  generally 
so  much  within  the  discretion  of  the  local  judge,  that  there 
must  be  a  considerable  degree  of  general  inconvenience  to 
induce  a  reversal  of  his  decree. 

When  a  faculty  limited  to  a  certain  period  expires,  the 
right  of  the  parishioners  revives  to  the  pews  which  were  the 
subject  of  the  faculty  («). 

492.  A  faculty,  like  a  prescription,  may  be  presumed,  but  Faculty  may  b« 
mere  possession,  though  long  continued,  will  not  always  be  P'®^™ 
sufficient;  therefore,  where  a  pew  in  a  chancel,  claimed  in 
right  of  a  messuage,  was  shewn  to  have  been  erected  on 
tiie  site  of  old  open  seats  in  1773,  and  there  was  no  evidence 
of  any  faculty,  it  was  held,  that  the  judge  rightiy  directed 
the  jury,  that  the  evidence  of  the  former  open  state  of  the 
seats  destroyed  the  prescription,  and  left  it  to  them  to  say 

(m)  Am  t.  Jann,  2  Hagg.  417.  {p)  2  Add.  427 ;  5  B.  &C.  21. 

(n)  FulUr  y.  Lane,  2  Add.  426 ;  {q)  Butt  ▼.  Jone*,  tup, 

S.  C,  1  PhiU.  237.  (r)  3  Add.  6. 

(o)  Butt  ▼.  JonM9^  nyr.  («)  3  Hagg.  733. 
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iNcoRPouAL   whether,  upon  the  evidence  merely  of  long  undiBturbed  pos- 
MBNTs.        session,  any  racolty  might  be  presumed,  and  a  new  trial  was 
refused  (t). 


Posietsory 
li^t  to  a  pew. 


493.  Besides  the  right  to  a  pew,  acquired  either  bj  a 
faculty  or  a  prescription,  there  is  another  sort  of  right 
which  has  been  termed  "  possessory.**  This,  by  the  eccle- 
siastical courts,  is  held  sufficient  to  maintain  a  suit  against 
a  mere  wrong-doer,  and  as  the  fact  of  possession  implies 
either  the  yirtual  or  actual  authority  of  those  having  power 
to  place,  the  dbturber  must  shew  that  he  has  been  placed 
there  by  such  authority,  or  must  justify  his  disturbance  by 
shewing  a  paramount  right,  a  right  paramount  to  the  ordi- 
nary himself,  namely,  a  faculty  (u);  the  possession  will  have 
its  weight,  and  the  ordinary  will  give  preference  to  a  person 
in  possession  c(Bteris  paribus  over  a  mere  stranger  (u) ;  and  a 
possessory  title  is  sufficient  ground  for  resisting  a  faculty  (x); 
but  this  right  is  only  co-extensive  in  duration  with  actual 
possession,  and  if  this  be  abandoned  the  whole  ceases  (y). 


2.  Disturbance  of  the  Jtight,  and  the  Remedies. 
Whatisaffli-        494.   Where  a  pew  is  claimed  as  annexed  to  a  house 

tarbanoe,  and  ^  ^     ^ 

its  effect.  either  by  faculty  or  prescription,  the  courts  of  common  law 

exercise  jurisdiction  on  the  ground  that  a  disturbance  of  a 
right  to  a  pew  is  a  detriment  to  the  occupation  of  a  house 

Right  triable  at  to  which  it  is  annexed  (z) ;  so,  where  the  pew  is  in  a  chan- 

oommoii  law. 

eel,  the  freehold  of  an  individual,  the  right  to  it  is  triable  at 

common  law  (a),  and  it  is  properly  triable  by  an  action  on 
the  case  (&) ;  so,  it  is  agreed  that  the  pldntiff  need  not  shew 
reparation  in  his  declaration,  but  he  ought  to  prove  repara- 
tion in  evidence  (i);  but  trespass  will  not  lie  for  disturbance 


(0  Morgan  ▼.  Curiisi  3  Man.  &  (y)  Wooieombe  ▼.    Ouldridge,  3 

Ry.  389.  Add.  7. 

(ti)  Pettmm  v.  Bridffer,  1  PWll.  (z)  Mamwaring  ▼.  GUeg,  5  B.  & 

324.  A.  362. 

(*)  WilHnton  ▼.  Mon,   11  Lee,  (a)  Mayw.  Gilberf,  2  Bnktr.  151. 

25».  {b)  lb.     See  Wate.  C.  L.,  c.  39. 
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of  a  man's  right  to  a  pew,  becaiue  the  plaintiff  has  not  ex-   ikcokpokbal 
diiaiye  possession,  the  freehold  being  in  the  parson  (c) ;  but        mbnts. 
such  action  can  only  be  maintained  on  proof  of  a  faculty,  or 
by  such  evidence  as  fairly  leads  to  the  presimiption  of  a  fa- 
culty; possession  merely  is  not  sufficient  to  support  such 
an  action  (d), 

495.  In  all  cases  of  prescriptions  for  seats  the  ordinary  has  No  tnit  in  ipi- 
nothing  to  do  with  the  matter,  but  it  is  solely  determinable  at  ^^^^  pietcrip- 
the  common  law  (e) ;  and  therefore,  if  a  suit  be  commenced  ^^  "  ™  ^'^" 
in  the  spiritual  court,  upon  the  account  of  prescription,  a 
prohibition  will  lie  for  the  party  sued,  because,  whether  the 
prescription  be  good  or  not,  is  not  in  the  spiritual  court  to 
judge  (/);  but  the  spiritual  courts  may  proceed  upon  libels 
grounded  upon  prescriptions,  where  the  prescription  is  not 
denied  (^);  and  the  defendant^  if  he  will^  may  admit  the 
prescription  to  be  tried,  a^  the  defendant  does  a  modus  or  a 
pension  by  prescription  (A) ;  so,  an  action  at  common  law 
will  not  lie  for  disturbing  another  in  the  possession  of  a  pew 
unless  the  pew  be  annexed  to  a  house  in  a  parish  (t),  the 
disturbance  in  that  case,  not  concerning  the  freehold,  is  mat- 
ter for  ecclesiastical  cognizance  only(t);  so,  if  aman  claim- 
ing title  by  prescription  to  an  aisle,  chancel,  &c.,  as  his 
freehold,  or  to  a  pew  or  seat  in  the  body  of  the  chiu^h,  or 
in  an  aisle,  &c,  as  appurtenant  to  a  house  in  the  parish,  is 
disturbed  therein  by  the  ordinary,  or  other,  by  a  suit  in  the 
spiritual  court,  he  may  have  a  prohibition,  if  he  suggest  as 
grounds  for  it,  that  he,  or  those  whose  estate  he  hath,  built 
or  time  out  of  mind  repaired  the  same,  and  therefore  had 
the  sole  use  of  such  pew  (A). 

(c)  SioekB  T.  Booth,  1  T.  R.  428.  (A)  Jacob  t.  Dallow,  2  Salk.  551; 
See  also  Noj,  78 ;   1  Sid.  88.  S.  C,  2  Ld.  Reym.  755. 

(d)  Sioekt  ▼.  Booth,  ni/7.  (0  Mamwming  t.  Giie$,  5  B.  & 

(e)  Hawkina    t.     Compiegne,    3  A.  362. 

Pbill.  11.  {k)  See   Corwen  t.  Pym,  12  Co. 

(/)  WUeher  t.  Chethw,  1  Wils.  105 ;  Boothby  t.  Bailey,  Hob.  69  ; 

17.  Day  J.  BedingfUld,  Noy,  104 ;  ^oh- 

(ji)  Wate.  C.  L.,  c.  39.  ct«  v.  Ley,  Cro.  Jac.  366. 
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xMooRPOKEAL       496.  If  R  partj  has  not  a  title  by  prescription^  the  ordi- 

iiBNTs.  '     nary  has  conusance  of  any  disturbance  of  a  man's  posseadon. 

When  tbe  ordT  which  IS  Called  '^  perturbation  of  a  man's  seat,"  and  may 

nary  hai  cogni-  quiet  the  same  (T);  and  tiie  ecclesiastical  court  will  admonish 

zaiioo.  *  ^  '  ^ 

a  wrong-doer  not  to  disturb  a  person  in  the  possession  of  a 

pew,  although  the  latter  has  no  well-founded  tide  to  it  (m) ; 
BO,  in  a  possessory  action  against  a  stranger  and  a  wrong- 
doer,  tiie  plaintiff  is  not  obliged  to  prove  any  repairs  done 
by  himself  or  others  whose  estate  he  hath  (m),  for  it  is  a 
rule  of  law  tiiat  one  in  possession  need  not  shew  any  titie 
or  oonddeiation  for  such  possession  against  a  wrong-doer; 
but  it  is  otherwise  .where  one  claims  a  pew  or  an  aisle  against 
the  ordinary,  for  he  has  primd  facie  the  disposing  of  all  the 
seats  in  tiie  church ;  therefore,  against  him  a  titie  or  con- 
sideration must  be  shewn  in  the  declaration,  and  proved  as 
to  the  building  and  repairing  (n). 

Perturbation  of  497.  Perturbation  of  seat  ia  a  dvil  proceeding,  which  a 
party  may  have  who  has  been  disturbed  in  the  possession 
and  enjoyment  of  his  seat,  whether  tiie  disturbance  proceeds 
from  tiie  churchwardens  or  a  mere  intruder;  but  against 
the  churchwardens  there  is  another  r^nedy  afforded  by  the 
ecclesiastical  court,  which  has  been  termed  *^a  convenient 
remedy,'^  namely,  that  of  citing  the  churchwardens  to  shew 
cause  why  they  have  not  seated  certain  persons  suitably  to 
tiieir  condition,  which  mode  was  adopted  in  fFalker  v.  Guar 
tier  (o),  and  approved  of  by  Lord  StoweU(o). 

(0  Jacob  v.  Dallow,  2  Salk.  551;  326,  recognized  in  Crau  t.  Saiier. 

S.  C,  2  Ld.  Raym.  755.  See  also  AMhby  t.  Fi-eeiKion,  3  Ler. 

(m)  Crosi  T.  Salter,  3  T.  R.  369.  73. 

(»)  Ketmek  ▼.   7\iy^,   1  Wils.  (o)  1  Hagg.  417. 
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INCOEPOEBAL 

RSEXDITA- 

MVNTB. 

EL  min  sasementt* 

$  499.  BxtetUqfihelUffht  of  Burial. 

§  510.  Bight  to  hang  Linen  to  dry. 

500.  Riffki  to  Support  fnm  the 

511.  Bight  to  land  with  Nete. 

nngkbouring  Land, 

512.  Whai  Baeemenie  created  by 

501.  What  an  aneieni  Houu. 

Licence, 

Doddr.  Holme, 

513.  J^eet  fif  Parol  Licences, 

502.  When  Souae  not  mUUled  to 

HewKner.  Shippam. 

Prmleget   qf  an   ancient 

bU.  Monk  Y.Butler. 

Honee. 

bl6,Hoekinej.Bobine. 

Partridffe  ▼.  Seott. 

516.  Rumeeg  ▼.  Raw$on. 

517.  Harrison  ▼.  Parker. 

Buildinge. 

518.  F^nihnan  t.  Smith. 

Pesfton  V.  London  (Mayor, 

519.  Cocker  v.  Cowper. 

*c.) 

520.  Bryan  t.  WhUtler. 

504.  Brown  ▼.  Wwndior, 

521.  Licence  executed  not  revoca^ 

505.  J^eet  qf  Negligence, 

bU. 

Waltere  r.  PfeU. 

522.  Liggine  ▼.  /ii^«. 

Dodder,  Holme. 

523.  ITaZJIfT.  aarrtfOtt. 

Trower  ▼.  Chadunek. 

524.  Zi<e«iic«    no/    cotrferring    a 

506.  Extent  qf  the  Bight  to  Sup^ 

Freehold  Iniereet. 

port  from  the  neighbouring 

Wood  Y.Lake. 

Building, 

525.  Tby/or  ▼.  Waters. 

507.  Cuttom  of  London. 

526.  licence     «rliivMi«Atii^     «» 

508.  Extent  qfthe  Right  to  F^ncee. 

iiatMMfi^. 

509.  Extent  qf  the  UaHHig   to 

527.  Legalizing  a  Nuisance, 

^•^Pww    VH^w^^pvv    ^/VPvvvva 

§  498.  Among  the  other  rights  which  have  been  con- 
sidered as  easements,  are  a  right  to  be  buried  in  a  particular 
yault;  a  right  to  support  from  the  neighbouring  land;  a 
right  to  have  fences  maintained ;  a  right  to  hang  linen  to 
dry  over  the  land  of  another;  and  a  right  to  land  with  nets 
on  the  banks  of  a  river. 

1.  Right  of  BtariaL 
499.  As  a  rule,  every  person  may  be  buried  in  the  Extent  of  the 
churchyard  of  the  parish  where  he  dies,  without  paying  "^ 
anything  for  breaking  the  soil  {p) ;  but  a  fee  may  be  due 
by  custom  (y) :  a  custom,  however,  for  a  parishioner  to  bury 


{p)  Degge,  146 ;  1  Hagg.  Ck>ns.  208  ;  2  B.  &  A.  806. 
{q)  Willes,  536. 
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INCORPOREAL  liis  deccased  relations  as  near  to  their  ancestors  as  possible 
MSNTs.  *  JS  not  good  (r) ;  so,  a  mandamus  will  not  lie  to  compel  the 
incumbent  to  bury  in  a  particular  part  of  a  churchyard,  that 
being  a  matter  to  be  left  to  the  discretion  of  the  incum- 
bent [s) ;  so,  no  person  may  be  buried  in  the  church  with- 
out the  incumbent's  consent  {i) ;  but  a  prescription  for  a 
right  of  burial  in  a  chancel,  claimed  as  belonging  to  a  mes- 
suage, was  allowed  in  Waring  v.  Griffiths  (m)  ;  so,  a  bury- 
ing-place  may  be  prescribed  for  as  belonging  to  a  manor, 
and  an  action  may  be  brought  by  the  lord  for  disturbance  of 
his  burying  there  (or);  and  the  same  rules  are  applicable  to 
vaults  as  to  pews  (y),  therefore,  a  right  to  make  a  vault  and 
have  the  sole  and  exclusive  use,  if  it  could  be  granted  by 
a  rector,  would  be  an  easement  (y);  but  it  seems  that  a 
rector  can  make  no  such  grant,  he  can  only  give  a  licence 
each  several  time  (y). 

2.  Bight  to  Support  from  Land  or  Buildmgs, 
Right  to  rap-         500.  It  is  laid  down  in  Wilde  v.  Minsterley  (z),  ''  that  a 
ncighboiwiiig      °^*"^  ^^^  ^^  1*^^  closely  adjoining  my  land,  cannot  dig  his 
^^-  land  so  near  mine  that  mine  would  fall  into  his  pit,  and  an 

action  brought  for  such  an  act  would  lie ;"  and  this  is  con- 
firmed in  Wyatt  v.  Harrison  (a),  where  it  is  said,  "It  may 
be  true  that  if  my  land  adjoins  that  of  another,  and  I  have 
not  by  building  increased  the  weight  upon  my  soil,  and  my 
neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in, 
he  may  be  liable  to  an  action  (b)  f^  but  if  A.,  seised  in  f^ 
of  land  closely  adjoining  the  land  of  B.,  erect  a  new  house 
on  the  confines  of  such  land,  and  B.  afterwards  dig  his  land 
so  near  to  the  foundation  of  A.'s  house  that  it  falls  into  the 
pit,  still  no  action  lies  by  A.  against  B.,  inasmuch  as  it  was 
the  fault  of  A.  himself  that  he  built  his  house  so  near  the 

(r)  FVyer  ▼.  /oAiwon,  2  Wils.  2S.  in  Dawney  v.  Dee,  Cro.  Jac.  606. 

(«)  Em  parte  Blaekmore,  1  B.  &  (y)  Bryan  t.  Wkistier,  8  B.  &  C. 

Ad.  122.  293 ;  S.  C,  2  Man.  &  Ryl.  318. 

(0  Frances  v.  Ley,  Cro.  Jac.  367.  (z)  2  RoU.  Abr.  564. 

(if)  1  Burr.  140 ;  S.  C,  2  Keny.  (a)  3  B.  &  Ad.  874. 

183.  (b)  Per  Tentorden,  C.  J.,  lb. 

(x)  Sir  John  Harvey* tcaee,  cited 
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HBRBDITA- 
IIBNTS. 


land  of  B.,  for  he  cannot  by  his  own  act  prevent  B.  from  iMcoRPORSiiL 
inalring  the  best  use  of  his  land  that  he  can  (c) ;  and  this 
principle  is  recognized  in  Wyatt  y.  Harrison  {d),  which  was 
a  similar  case,  and  it  was  Bald,  ^*  Whatever  the  law  might 
be,  if  the  damage  complained  of  were  in  respect  of  an  an- 
cient messuage  possessed  by  the  plaintiff  at  the  extremity 
of  his  own  land,  which  circumstance  of  antiquity  might  im- 
ply the  consent  of  the  adjoining  proprietor,  at  a  former  time, 
to  the  erection  of  a  building  in  that  situation,  it  is  enough 
to  say  in  this  case,  that  the  building  is  not  allied  to  be 
andent,  but  may,  as  far  as  appears  from  the  declaration, 
have  been  recentiy  erected,  and  if  so,  then,  according  to  the 
authorities,  the  plaintiff  is  not  entitied  to  recover,  for  if  I 
have  laid  an  additional  weight  upon  my  land,  it  does  not 
follow  tiiat  he  is  to  be  deprived  of  the  right  of  digging  his 
own  ground,  because  mine  will  then  become  incapable  of 
supporting  the  artificial  weight  which  I  have  laid  upon  it; 
and  tins  is  concdstent  with  2  BolL  Abr.  (e).  The  judgment 
will,  therefore,  be  for  the  defendant  (/).'' 

601.  If  a  house  has  stood  twenty  years,  it  is  now  con^  What  an  an- 
sidered  to  have  acquired  the  rights  of  an  ancient  house,  ^'*'**  °°**' 
whatever  they  may  be,  Doddy.  Holme  {g)y  where  it  was  Dodd^, 
said,  **  Suppose  the  house  to  have  been  substantially  built>     ^  *"'' 

*  to  have  stood  thirty  or  forty  years,  and  to  have  been  kept 
in  proper  repair,  do  you  say,  that,  if  the  defendant,  by  ex- 
cavating his  adjacent  ground,  let  down  that  house,  though 
without  actual  n^ligence  on  his  part,  an  action  would  not 

« lie  against  him  {Kf  ? 

502.  But,  a  house  will  not  have  the  privilege  of  support  When  hoiue 

*  as  an  ancient  house,  if  it  appear  to  have  been  built  upon  priyUeges  of  an 
ground  previously  excavated;  therefore,  m  Partridges.  «nci«n' *»o"*- 

(e)  WUde  ▼.  Mhuieriep,  2  RoU.  (/)  Per  Ld.  Tenterden,  lb. 

Abr.  564.  (>)  1  Ad.  &  EU.  493. 

{d)  3  B.  &  Ad.  874.  (A)  Per  Littledale,  J.  lb. 

W  564. 
;VOL.  I.  E  E 
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iHooftpoRBAL    Scott  ({),  whste  a  parly  built  a  house  on  his  own  land  wliich 
MKWT8.       had  been  preTioualj  excayated  to  its  extremity  for  mining 
Partridge  ▼.      piurposeSy  he  did  not  acquire  a  right  to  support  from  tiie 
^  *  adjoining  land  of  another,  at  least  not  until  twenty  yean 

had  elapsed  since  the  house  first  stood  on  the  excavated 
land  and  was  in  part  supported  by  the  adjoining  land^  so 
that  a  grant  by  the  owner  of  the  adjoining  land  of  such 
light  to  support  m^ht  be  inferred;  and  in  this  case  it  was 
said,  ^^  Bights  of  this  sort,  if  they  can  be  established  at  aU, 
must,  we  think,  haye  their  origin  in  grant*  Ka  man  builds 
his  house  at  the  extremity  of  his  land,  he  does  not  thereby 
acquire  any  right  of  easoment,  for  support  or  otherwise,  oyer 
the  land  of  his  neighbour.  He  has  no  right  to  load  his  own 
soil  so  as  to  make  it  reqidre  the  support  of  that  of  his  neigh- 
bour, unless  he  has  some  grant  to  thatefieot;  fFyattv.Ilar' 
risan  (J)  is  precisely  in  point  as  to  this  part  of  the  case; 
and  we  entirely  agree  with  the  opinion  there  pronounced  (i)^'' 
<^  In  this  case,  if  the  land,  on  which  the  plaintiflP's  house 
was  built,  had  not  been  previously  excavated,  the  defendants 
might,  without  injury  to  the  plaintiff,  have  worked  their 
coal  to  the  extremity  of  their  own  land,  without  even  leav- 
ing arib  of  ten  yards,  as  they  havedone.  And  if  the  plain- 
tiff had  not  built  his  house  on  excavated  ground,  the  mere 
sinking  of  the  ground  itself  would  have  been  without  injury. 
He  has,  therefore,  by  building  on  ground  insufficiently  sup- 
ported, caused  the  injury  to  himself,  without  any  fault  on 
the  part  of  the  defendants^  unless  at  the  tim^  by  some 
grant,  he  was  entitled  to  additional  support  from  the  land 
of  the  defendants.  There  are  no  circumstances  in  the  case 
from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years;  nor  as  to 
the  old  bouse,  because,  though  erected  more  than  twenty 
years,  it  does  not  appear  that  the  coal  under  it  may  not  have 
been  excavated  within  twenty  years ;  and  no  grant  can  at 
all  events  be  inferred,  nor  could  the  right  to  any  easement 

(0  3  M.  &  W.  220.  0*)  3  B.  &  Ad.  874.  '       (k)  Per  Alderun,  B.,  lb. 


RIGHT  TO  SUPPORT  FROM  BUILDINQ8.  419 

become  absolute^  even  under  Lord  Tenterden's  Act,  (the    ikcokpoual 
Prescription  Act,  2  &  3  W.  4,  c.  71,  seeDig.  P.  iil  tit.     ^^uwn^' 


Prescription)^  until  after  the  lapse  of  at  least  twenty  years 
from  the  time  when  the  house  first  stood  on  excavated 
ground,  and  was  supported  in  part  by  the   defendants' 

'^  If  the  law  stood  as  it  did  before  Lord  Tenterden's  Aet, 
(s.  2,  nQ9.),  we  should  say  that  such  a  grant  ought  not  to  be 
inferred  from  any  lapse  of  time  short  of  twenty  years,  after 
the  defendants  might  have  been  or  were  fully  aware  of  the 
facts.  And  even  since  that  act»  the  lapse  of  time,  under 
these  peculiar  circumstances,  would  probably  make  no  ma- 
terial difference;  for  the  proper  construction  of  thai  act 
requires,  that  the  easemoit  should  have  been  enjoyed  for 
twenty  years  imder  a  claim  of  ri^t.  Here  neither  party 
was  acquainted  with  the  fact  that  the  easement  was  used  at 
all;  for  neither  party  knew  of  the  excavation  below  the 
house.  We  should  probably  have  been  of  opinion,  that  there 
was  no  user  of  the  easement  under  adaim  of  rights  and  that 
Lord  Tenterden's  Act^  therefore,  would  not  apply  to  a  case 
liketiiis.'' 

^<  We  think,  upon  the  whole,  that  the  defendants  are  en- 
tided  to  our  judgment  (/)." 

603.  This  prin<aple  appears  also  to  be  extended  to  the  Support  from 
right  to  support  from  buildings,  as  well  as  from  land;  there-  bv^ding!!?"^ 
fore,  in  case  by  a  reversioner  of  a  house  in  Cheapside  PeyioHv.Lom- 

don  (JsJEiyof*! 

against  the  owner  of  the  adjoining  house,  for  pulling  it  4^.) 
down  without  shoring  up  the  plaintiff's  house,  in  conse- 
quence whereof  it  was  impaired  and  in  part  fell  down,  it 
was  held,  first,  that,  upon  this  declaration,  the  |daintiff  could 
not  recover  on  the  ground  of  the  defendant's  not  having 
given  notice  that  he  was  about  to  pull  down  his  house,  that 
not  bwig  allied  as  a  cause  of  the  injury;  secondly,  that, 

(0  Per  AlderaoD,  B.,  Wyaii  ▼.  Harrimm,  3  B.  &  Ad.  874. 
E  E  2 
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iKcospoREAL  B8  the  plaintiff  had  not  alleged  or  proved  any  right  to  have 
"  MENTs.^*     ^  house  supported  by  the  defendant's,  he  was  bound  to 


protect  himself  by  shoring,  and  could  not  complain  that  tlie 
defendant  had  neglected  to  do  it  (m). 


Brown  t. 
Windsor, 


504.  Where  an  easement  of  this  kind  has  been  given,  the 
owner  of  the  premises  can  only  use  his  rights  subject  to 
such  easement;  if,  therefore,  a  party  grant  an  easement, 
and  then  act  so  that  it  cannot  be  enjoyed,  an  action  lies 
against  him,  as  where  a  plaintiff  had  rested  his  house  upon  a 
pine-end  belonging  to  the  defendant,  and  this  had  heeai 
originally  done  by  permission  of  the  owner  of  the  wall,  it 
was  held,  that  where  the  defendant,  by  excavating  near  his 
pine-end  wall,  caused  it  to  sink,  so  tiiat  the  plaintiff's  house 
which  rested  against  it  was  injured,  an  action  against  him 
was  supported  (n). 


Effect  of  negli- 
gence. 

Waltert  ▼. 
Pfeil. 


Doddi. 

Holme. 

TYofcer  ▼. 
Ckadvfiek. 


505,  It  appears  that,  where  there  is  no  claim  of  an  < 
ment,  the  owner  of  premises  adjoining  those  pulled  down 
must  shore  up  his  own  in  the  inside,  and  do  every  thing 
proper  to  be  done  upon  them  for  their  preservation  (o),  but 
still  the  omission  so  to  do  will  not  excuse  negligence  on  tiie 
part  of  tiiose  taking  down  the  adjoining  house  (o),  and  al- 
though the  foundation  of  the  plaintiff's  house  was  proved 
to  be  rotten;  yet  in  Dodd  v.  Hobne (p)  it  is  said,  ''A  man 
has  no  right  to  accelerate  the  fall(jr);''  and  in  Trawer  v. 
Chadurick  (r),  it  is  laid  down,  that  '*'  altiiough  a  man  may 
have  no  right  of  support  from  the  building  of  his  neighbour, 
yet  if  the  latter  choose  to  withdraw  such  support,  he  must 
take  reasonable  and  proper  care  in  so  doing,  and  for  negli- 
gence and  unskilfulness  he  is  liable  to  an  action." 


(m)  Peyton  ▼.  London  {Mayor, 
^c.),9B.  &C.725. 

(n)  Brown  y.  Windsor,  I  Cr.  & 
J.  20. 

(o)  Waiters  v.  Pfeil,  Mood.  & 
Malk.  364. 


(p)  1  Ad.  &  EU.  493;  S.  C,  3 
Ney.  &  Man.  739. 

{g)  Per  Ld.  DeDman,  C.  J. 

(r)  3  Bing.  N.  C.  334 ;  S.  C,  3 
Scott,  699. 
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506.  Where  a  party  is  entitled  to  the  easement  of  sup-^   incorpousal 
port  from  his  neighbour's  building,  it  will  be  an  invarion  of     "^i^n!^' 
that  right  if  he  does  any  injury  to  his  neighbour's  building  Eitentofthe 
in  pulling  down  his  own,  although  done  with  ever  so  much  rf«*»t^  •"?- 

^^  ,  °  port  fipom  the 

care,  as  was  admitted  in  TVawer  v.  Chadwick(s);  so,  in  Harris  neighbouring 
V.  Rydxng{t\  where  there  had  been  a  grant  of  the  minerals  "**^* 
under  the  land,  and  the  defendant  removed  them  in  such 
a  manner  as  to  cause  the  surface  of  the  earth  to  fiJl  in,  this 
was  held  to  be  a  violation  of  the  easement  of  support  which 
the  plaintiff  was  entitled  to,  being  the  entire  removal  of  the 
inferior  strata,  which,  however  done,  was  actionable. 

507.  Nearly  allied  to  this  easement  of  support  from  Custom  of 
buildings  is  also  the  custom  of  London,  by  which  a  man 

may  for  the  repair  of  his  house,  set  his  poles  and  ladders 
iqpon  the  soil  or  house  of  another  adjoining(t<);  but  he  can- 
not break  the  soil  or  house  (t<);  so,  the  builder  of  a  house 
in  London  on  a  new  foundation  is  not  entitied  to  erect 
half  of  his  flank  or  side  wall  on  his  neighbour's  vacant 
ground  (;r). 

3.  Right  to  have  Fences  maintained* 

508.  As  a  rule,  the  proprietor  of  every  land  is  bound,  by  Extent  of  the 
means  of  fences  or  otherwise,  to  prevent  his  cattle  from  "^ 
trespassing  on  the  land  of  his  neighbour,  '^  But  he  is  under 
no  legal  obligation  to  keep  up  fences  between  adjoining 
closes  of  which  he  is  owner ;  and  even  where  adjoining 
lands  which  had  once  belonged  to  different  persons,  one  of 
whom  was  bound  to  repidr  the  fences  between  the  two> 
afterwards  became  the  property  of  the  same  person,  the 
pre-existing  obligation  to  repair  the  fences  was  destroyed  by 
the  unity  of  ownership.     And  where  the  person,  who  has- 


(*)  3  Bing.  N.  C.  834;  S.  C,  3  (t»)  Pnv.  Lond.  59;   Com.  Dig. 

Scott,  699.  tit  London,  (N.  5). 

(0  Cited  Gale  and  Whatley,  Law  («)  2  Bl.  959. 
of  EaaemeDts,  265. 
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iNcoRPORBAL  80  beo(»ne  the  owner  of  the  entirety,  afterwards  parts  with 
MSNT8. '  one  of  the  two  doses,  the  obligation  to  repair  the  fenoes  will 
not  revive  unless  express  words  be  introduced  into  the  deed 
of  conveyance  for  that  porpoee  (y)."  An  obligation  maj, 
however,  arise  by  a  deed  of  agreement  for  one  par^  to  re- 
pair fences  for  the  benefit  of  the  owner  of  adjoining  lands; 
and  in  Boyk  v.  TamHn  {z),  it  is  said,  ''  If  there  was  proof 
of  any  such  stipulation,  I  think  it  would  support  tiie  allega- 
tion, that  the  defendant  by  reason  of  his  possession  was 
bound  to  repair.  Such  a  right  to  have  fences  repaired  by 
the  owner  of  adjoining  lands  is  in  the  nature  of  a  grant 
of  a  distinct  easement  affecting  the  land  of  the  grantor  (a).'' 


LiabilitT  to 
fence  agunit 
cattle. 


509.  This  liability  is^  however,  confined  to  the  cattie  of 
his  neighbour,  or  such  as  are  rightftilly  on  the  adjoining 
land,  and  does  not  extend  to  cattle  which  have  no  right  to 
be  there,  Dovagton  v.  Payne  (£),  where  it  is  said,  ^'  If  the 
cattie  of  one  man  escape  into  tiie  land  of  another,  it  is  not 
any  excuse  that  the  fences  were  out  of  repair,  if  the  cattie 
were  trespassers  on  the  close  from  whence  they  came  (c) ;" 
so,  Anon,^  3  Wils.  126,  where  it  is  said,  *^  If  a  man  turn  his 
cattie  into  Blackacre  where  he  has  no  right,  and  they 
escape  and  stray  into  my  field,  for  want  of  fences  he  can- 
not excuse  or  justify  himself  for  his  cattie  treq)assing  in 
my  field." 


Extent  of  the 
right. 


4.  Sight  to  haty  Linen  U>  dry  over  the  Scil  of  another,  jrc 

510.  A  liberty  to  hang  linen  to  dry  on  lines  passing  over 
the  soil  of  another  is  an  easement,  which  was  recognized  in 
Drewett  v.  Tawler  (d) ;  but,  as  the  plaintiff  claimed  a  liberty 
fi>r  him  and  the  other  tenants  to  hang  linen  as  often  as  they 
had  occasion  so  to  do,  at  their  free  will  and  pleasure,  and 


(y)  Ptr  Bayley,  J.»   in  Boj^hY, 
STam/m,  6  B.&C.  337. 
«  Sup. 
(a)  Per   Baylej,  J.,    Boyle    ▼. 


(b)  2  H.  Bl.  527. 

(c)  Pet  Heath,  J.,  lb. 
(i2)  3  B.  &  Ad.  735. 
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tlie  jury  found  that  they  had  the  liberty  to  dry  the  Imeil  of  mcompcmBAii 
their  own  familiea  onlyj  he  was  nonsuited. 


5.  Right  to  land  with  Nets. 

511.  The  user  of  the  banks  of  a  river  for  more  than  Uwrthe 
twenty  years  by  fishermen,  who  have  occasionally  sloped  right, 
and  levelled  the  samc^  is  evidence  of  a  grant  by  the  owner 

of  the  soil,  although  both  the  fishery  and  the  landing-place 
belonged  to  the  same  person,  and  there  was  no  evidence  to 
shew,  that  the  former  owner,  or  those  who  claimed  under 
him^  knew  that  the  shore  had  been  so  used  (e). 

512.  The  origin  of  every  easement  is  referable  to  some  Origin  of 
agreement,  express  or  implied.  The  easements  of  the 
more  important  kind,  as  commons,  ways,  and  water,  are 
created  either  by  grant  or  by  prescription  which  supposes  a 
grant,  and  uninterrupted  possession  or  enjojrment  has  long 
been  held  to  be  sufficient  evidence  to  be  left  to  a  jury  to 
presume  a  grant  (/);  but,  as  to  the  minor  rights  above-  Created  by 
mentioned,  ihey  have  been  created  for  the  most  part  by 
Hcence,  and  questions  have  arisen  where  the  licence  was 
by  parol,  whether  any  right  of  this  kind  could  be  thereby 
created,  and  it  seems  to  be  now  settled,  that  easements,  Uke 
all  other  incorporeal  hereditaments,  must  be  under  seal, 
therefore,  a  licence  by  the  lord  of  a  manor  to  build  a  cot- 
tage on  the  waste  gave  no  estate  to  the  grantee,  R.  ▼.  Har- 
rcw  {Inhabi)  {g\  where  it  is  said,  **  A  licence  is  not  a  grant, 
but  may  be  recalled  immediately,  and  so  might  this  licence 
the  day  after  it  was  granted  (A);"  and  it  is  laid  down,  that 
a  licence  or  liberty  (amongst  other  things)  cannot  be  created 
and  annexed  to  an  estate  of  inheritanoe  without  deed  (i). 

(e)  Gray  ▼.  Bond,  2  B.  &  B.  Wl.  (0  Sliepli.  Toaohst.,  p.  231 ;  1 

(/)  2  Wmt.  Sannd.  175  a.  Inst.  9 ;  Termea  de  Ley,  too.   Baea- 

(^)  4 M.  AS. 565.  ment. 
(h)  PerLd.ElJeDboroiigh,C.JMlb. 
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BIGHT  TO  PEWS  AMD  OTHBE  KAHKMKHTIL 


Hewlhu  r. 


nfooBPomsAr  513.  On  tfaia  principle^  wliere,  for  a  Tahable  oonfliden^ 
MSMTs.  *     ^io>n^  the  defendant  and  his  landlord  granted  to  A.,  his  heirs 

Effect  of  pnol  ^"^^  BBEigDS,  lioenoe  and  anthority  to  make  at  his  own  ex- 
pense a  dnun  in  his,  the  defendant's,  land,  and  that  A.,  his 
heirs  and  assigns^  should  have  the  foul  water  collected  on 
his  premises  to  run  into  such  drain,  it  was  held,  that,  as  die 
right  claimed  was  a  fiieehold  rights  assuming  that  it  was  an 
easement  only  upon  the  land  of  another,  and  not  an  interest 
in  the  land,  yet  it  could  not  be  created  without  a  deed  (A), 
''for  although  a  parol  licence  might  be  an  excuse  for  a 
trespass  till  such  licence  were  countermanded,  a  right  and 
title  to  have  a  passage  for  the  water  is  a  freehold,  whidi 
requires  a  deed  to  create  it  (Q." 


MoniY. 
Butler. 


514.  And  the  same  had  been  decided  by  prior  authorities 
in  reference  to  different  easements,  as  in  Monk  v.  BuHer  (m), 
where  the .  phuntiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  a  conmioner  who 
had  right  for  twenty  beasts ;  it  was  objected,  that,  if  the 
commoner  could  license,  he  could  not  do  so  without  deed, 
and  of  that  opinion  was  the  whole  Court 


HoMkim  v. 
Roifini, 


515.  So,  in  Hoskins  y.  Robins  (n),  an  objection  was  taken 
to  such  a  licence  on  account  of  its  not  being  stated  to  be 
by  deed,  and  although  the  objection  was  overruled  on  the 
ground,  that  after  verdict  it  must  be  taken  that  the  licence 
was  by  deed,  yet  the  Court  were  unanimous  in  thinking 
that  such  a  licence  could  not  be  granted  without  deed. 


RumMetfY, 
Rawitm. 


516.  A  similar  objection  to  such  a  licence,  afler  verdict 
on  a  collateral  issue,  was  previously  overruled,  because  the 


(k)  Hewlifu  ▼.  Shippam,  5  B.  & 
0.221;  S.  C.,7D.  &R.  783. 
(0  Per  Baylcy,  J.,  5B.  &C.  222. 
(m)  Cro.  Jac.  574  ;  recognised  in 


HewHtu  ▼.  Skippmm,  at^, 

(n)  2  Vent.   123;  also    cited  in 
HewUne  ▼.  Shippam,  n^. 
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lioence  was  only  to  take  the  profit  unicd  vice,  and  because   inookfoual 
no  estate  passed  by  it  (o).  mints. 


617.  So,  in  Harrison  v.  Parker  (p),  where  liberty  and  BarrUonr. 
licence,  power  and  authority,  were  granted  to  the  plaintiff 
and  his  heirs  to  build  a  bridge  across  a  river,  fix>m  plaintiff's 
dose  to  a  dose  of  A.,  and  liberty  and  licence  to  plaintiff 
to  lay  the  foundation  of  one  end  on  A.'8  dose,  the  grant 
was  by  deed. 

518.  So,  in  Fentiman  y.   Smith,   where  the  plaintiff  Fentimany. 
daimed  to  have  a  passage  for  water,  by  a  tunnd,  over  de- 
fendant's land.  Lord  EUenborough  •  lays  it  down  distinctly, 

'*  The  title  to  have  the  water  flowing  in  the  tunnd  over  de- 
fendant's land  could  not  pass  by  parol  licence  without  deed, 
and  the  plaintiff  could  not  be  entitled  to  it,  as  stated  in  the 
declaration,  by  reason  of  his  possession  of  the  miU,  but  he 
bad  it  by  the  licence  of  the  defendant,  or  by  contract  with 
him ;  and  if  by  licence,  it  was  revocable  at  any  time  (y)." 

519.  In  a  case  subsequent  to  Hewtins  v.  8hippam(r)y  Cocker  y. 
where  the  previous  authorities  are  collected,  the  plaintiff 

saed  for  the  obstruction  of  a  drain  which  had  been  originally 
constructed  at  the  plaintiff's  expense,  on  the  defendant's 
land,  by  his  consent  verbally  given.  After  it  had  been  en- 
joyed for  some  time,  the  defendant  obstructed  the  channd, 
so  that  the  water  was  prevented  running  as  before;  and  the 
Court  held,  that  the  plaintiff  was  dearly  not  entitied  to  re- 
cover. ''  The  case  of  HewUns  v.  Shippam  (r)  is  decisive  to 
shew  that  an  easement  like  this  cannot  be  conferred  except 
by  deed,  nor  has  the  plaintiff  acquired  any  other  titie  to  the 
water;  the  mere  entry  into  the  close  of  another,  and  cutting 

(o)  Rum$ey  J.  Rawwn,  I  Vent,  Hewlifu  t.  Sk^am,  iup. 

18 ;  dted  in  Hewlhu  v.  Shippam*  (?)  *  «««»»  109 ;   recogniied    in 

5  B.  &  €.  221 ;  S.  C,   7  D.  &  R.  HewlmtY,  Shippam^  5  B.  &  C.  221. 

78a.  {r)  8up. 

(p)  6  East,  154;    reoogniaed  in 
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iNoompottBAi,  a  dnun  there^  cannot  confer  a  title  (x)."    A  distinc^on  was 
there  taken  in  argument  which  had  in  some  cases  be»i  ad*' 
~  mitted  between  an  agreement  executed  and  one  executory, 
but  the  aigument  did  not  prevail^  see  it^ra,  §  62L 


Bryoni. 
Whi$tUr, 


520.  In  Bryan  v.  Whiitler  {i\  the  right  to  be  buried  m 
a  pardcular  yault  was  held  to  be  an  easement  whk^  could 
be  created  by  deed  only ;  and  therefore,  a  parol  licence  was 
held  to  confer  no  right,  though  the  plaintiff  had  paid  a 
valuable  consideration  on  the  faith  of  the  agreement. 

So,  in  an  eariier  case,  a  right  to  carry  on  a  noisy  trade . 
was  held  not  be  gained  by  a  parol  licence  {x). 

But  it  is  not  settled  whether  a  parol  licence  will  confer 
an  easement  of  light  and  air  (y). 


Licence  eze* 
cated  not  reTo« 
cable. 


Winter  ▼. 
Broekwelh 


Hewlmi  ▼• 
Skippam, 


521.  The  rule  that  a  parol  licence  is  revocable  admits 
of  exceptions  upon  different  grounds,  as,  first,  where 
the  licence  has  been  executed,  in  distinction  from  cases 
where  it. is  executory  only;  in  the  next  place,  where  the 
licence  does  not  confer  a  freehold  interest  r  and  thirdly^ 
where  it  operates  to  extinguish  an  easeif  ent  The  principal 
case  of  the  first  kind  is  Winter  v.  BrockweU  (z\  where  a 
parol  licence  to  put  a  skylight  over  the  defendant's  area 
(which  impeded  the  light  and  air  from  coming  to  the  plain- 
tiff's dwelling  through  a  window)  could  not  be  recalled  at 
pleasure  after  it  had  been  executed  at  the  defendant's  ex- 
pense, at  least  not  without  tendering  the  expenses  he  had 
been  put  to,  and  therefore  no  action  lay  as  for  a  private 
nuisance  in  stopping  the  light  and  air,  &c,  and  communi- 
cating a  stench  from  the  defendant's  premises  to  the  phun- 
tiff's  house  by  means  of  such  skylight.  But  this  case  is 
said  to  be  clearly  distinguishable  from  the  present  (HewUns 


(#)  Per  CtericM,Cbci«rT.Cbiq»fr, 
ICr.,  M.  &R.418. 

(0  8B.  &C.  298;S.C.»8] 
H  Rjr.  318. 


(«>  Brodky  ▼.  Gift,  1  Lntir.  7t« 
(y)  Ehnehard  ▼.  Bridgm,  4  Ad.  ^ 
&  EIL  195. 
(«)  8  Em^  309. 


.      HOW  CBBATRD.  427 

y.  Shippqm)  (a).    All  that  the  defendant  there  did^  he  did   incoepoual 
upon  hifi  own  land.    He  daimed  no  right  or  easement  upon     ^ijlr^.  * 


the  plaintiff's.  The  plaintiff  claimed  a  right  and  easement 
against  him>  yiz.  the  privilege  of  light  and  air  through 
a  parlour  window,  and  a  free  passage  for  the  smells  of  an 
adjoining  house  through  defendant's  area;   and  the  only 

Sint  there  decided  was,  that»  as  the  plaintiff  had  consented 
the  obstruction  of  such  his  easement,  and  had  allowed  the 
defendant  to  incur  expense  in  making  such  obstruction,  he 
could  not  retract  that  consent  without  reimbursing  the  de- 
fendant that  expense.  But  that  was  not  the  case  of  the  grant 
of  an  easement  to  be  exerdsed  upon  the  grantor's  land,  but 
a  permisffion  to  the  grantee  to  use  his  own  land  in  a  way  in 
which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  have  had  a  clear  right  to  use  it  (6)." 

522.  In  liggiM  y.  Ing€{c)y  which  was  the  case  of  a  parol  Lkfgin*  t. 
licence  to  erect  a  weir,  the  Court  held  it  not  to  be  revocable, 
cin  the  ground  that  it  had  be^i  executed.  ''There  is  adear 
diatincti^  between  a  licence  to  do  something  which  in  its 
own  nature  seems  iiy^nded  ta  be  permanent,  and  by  which 
expense  is  incnrred^  and  a  licence  to  do  acts  which  conost 
in  repdition,  as  to  walk  in  a  park,  to  use  a  carriage-way,  to 
fish  in  the  waters  of  another,  or  the  like;  which  licence,  if 
countermanded,  the  party  is  but  in  the  same  situation  as  he 

.  was  before  it  was  granted;  but  this  is  a  licence  to  construct 
a^work  which  is  attended  with  expense  to  the  party  using 
the  licence^  so  that»  after  the  same  is  countermanded,  the 
party  to  whom  it  was  granted  may  sustain  a  heavy  loss, 
and  it  ^m  the  fault  of  the  party  himsftli^  if  he  meant  to  re- 
serve tM  power  of  revoking  such  licence  after  it  was  carried 

.into  effect^  that  he  did  not  expressly  reserve  that  right  (li)." 

A 

^      029*  In  WdUis  v.  Harrison  {e)y  the  same  distinction  be-  Weuu  ▼. 

Hwrrwm, 

(tf)  5  B.  &  C.  221 ;  S.  C,  7  D.  &  (c)  7  Bing.  693. 

R.  783.  (<0  Per  Tindal  C.  J.,  lb. 

(*)  Per  Bayley,  J..  lb.  (e)  4  M.  &  W.  538. 
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HB&BDITA- 
ilBNTS. 


iNooRPORiAL  tween  agreements  executed  and  execdtory  is  recognized, 
therefore,  a  parol  licence  from  A.  to  B.  to  enjoy  an 
easementy  as  to  make  a  railway  over  A.'s  land,  was  held 
oonntermandable  at  any  time  while  it  was  executory;  and 
if  A.  conveyed  the  land  to  another,  the  licence  was  deter- 
mined at  once,  without  notice  to  B.  of  the  transfer,  and  B.  ^ 
was  liable  in  trespass  if  he  afterwards  entered  upon  the 
land. 


Lioeooe  not 
conferring  a 
freehold  inter- 
est. 

Wood  T.  Lake. 


524.  In  the  next  place,  a  licence  not  conferring  a  freehold 
interest  in  land  has  been  held  not  revocable,  as  in  Wood  v. 
Lake  (f\  which  was  a  licence  to  stack  coald  on  the  dose  of 
another  for  seven  years,  and  it  was  there  held,  that  it  could 
not  be  revoked  at  the  end  of  three  years;  so,  in  fFM  v. 
Paternoster  {g\  which  was  a  licence  to  lay  a  stack  of  hay 
on  the  land  of  Sir  W.  Plummer  for  a  reasonable  time,  after- 
wards Sir  W.  Plummer  leased  the  land,  and  the  lessee 
turned  in  his  cattle  and  ate  the  hay,  for  which  an  action 
was  brought,  and  the  whole  Court  held  that  such  licence 
was  good,  and  could  not  be  countermanded  within  a  reason- 
able time,  but  that  more  than  a  reasonable  time  had  elapsed, 
(half  a  year),  and  therefore  the  licence  was  at  an  end. 


Taylor  v. 
Waitrt. 


525.  So,  in  Tayhr  v.  Waters  (A),  which  was  an  action 
against  the  door-keeper  of  the  OperarHouse,  for  denying 
admission  to  the  plaintiff,  who  was  the  holder  of  a  silver 
ticket  purporting  to  give  him  an  entrance  into  that  theato 
for  twenty-one  years,  it  was  objected  that  the  right  claimed 
was  an  interest  in  land,  and  being  for  more  than  three  years 
could  not  pass  without  a  writing  signed  by  tiie  party,  or 
his  agent  authorized  in  writing,  and  moreover,  that  being 
an  incorporeal  hereditament  it  could  only  pass  by  deed ;  the 
Court,  however,  held,  that  it  was  not  such  an  interest  in 
land  as  to  require  a  deed,  being  only  a  licence  irrevocable 


(/)  Say.  3. 

(g)  Palm.  71 ;  S.  C,  Poph.  151 ; 


8.  C,  2  RoU.  Rep.  152. 
(A)  7  Taunt.  384. 
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to  permit  the  plaintiff  to  enjoy  certain  priyileges  thereon^  ikcorporbal 
and  did  not  require  to  be  in  writing  by  the  Statute  of  "^bot8.^' 
Fraudts,  though  it  extended  beyond  the  term'of  three  years ; 
and  after  citing  Wood  v.  Lake  (i),  Webb  v.  Patemoeter  {J), 
and  WbUer  v.  BrocJaoeU  {k)y  it  was  added,  **  These  cases 
abundantly  prove  that  a  licence  to  enjoy  a  beneficial  interest 
in  land  may  be  granted  without  deed(/).''  So,  .in  Hew- 
Unsy.  Shippam  (m),  it  is  said,  ^^  Webby,  Paternoster^  Woody. 
Lah^9  and  Taylor  v.  Waters  {n\  were  not  cases  of  fieehold 
interest,  and  in  none  of  them  was  the  objection  taken  that 
the  right  lay  in  grant,  and  therefore  could  not  pass  without 
deed.  These,  therefore,  cannot  be  considered  as  authorities 
upon  the  point;  and  on  these  grounds,  therefore,  that  the 
right  daimed  by  the  declaration  (in  this  case)  i»a  freehold 
right,  and  that  if  the  thing  claimed  is  to  be  considered  as 
an  easement,  and  not  an  interest  in  the  land,  such  aright  can- 
not be  created  without  deed,  we  are  of  opinion  that  the  non- 
suit was  right,  and  that  the  rule  ought  to  be  disduirged,(o);'* 
but  see  WiUiams  v.  Morris  (/?). 

r 

526.  When  a  licence  operates  to  extinguish  an  easement,  Lioenoe  extin- 
it  has  also  been  held  not  to'  be  revocable,  as  where  permis-  l^m^t^ 
sion  was  given  to  a  man  to  erect  a  weir  on  his  own  land, 
which  was  incom^tible  with  the  continuance  of  the  ease- 
ment of  water  over  it,  to  which  the  licenser  was  entitled  (^) ; 
for  ''there  is  nothing  unreasonable  in  holding  that  a  right 
which  is  gained  by  occupancy  may  be  lost  by  abandon- 
ment (r).''  It  is  here  assumed  that  a  right  to  water  is  gained 
by  mere  occupancy,  but  this  point  has  since  been  much  dis- 
cussed as  to  the  extent  to  which  it  ought  to  be  carried,  see 
ante,  §  417. 

(0Say,3.  in)  Sf^. 

U)  Palm.  71 ;  8.  C,  Popb.  151 ;  (o)  Per  Bayley,  J,,  HewHn$  t. 

8.  C,  2  Roll.  Rep.  152.  Skippam,  wp. 

(*)  8  E*Bt,  309.  (p)  8  M.  &  W.  488. 

(0  Pir  Gibbs,  C.  J.,  Taylor  ▼.          (q)  lAggim  v.  Inge,  7  Ring.  693. 

Waierg,  7  Taunt.  384.  (r)  Per  Tindal,  C.  J.,  lb. 

(m)  5R.  &C.  221. 
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HS&BDITA- 

MRMT8. 

Leicalizing  a 
naiMnce. 


527.  On  the  subject  of  easements  generally,  it  remains 
only  to  observe,  that  many  acts  done  upon  or  in  respect  of 
the  land  of  anoiiier,  which,  as  being  injurious,  would  be  ac- 
tionable nuisances,  may,  after  the  requisite  period  of  enjoy- 
ment, become  lawful^  and  the  party  acquire  a  prescriptiye 
title  to  them  as  easements;  thus  a  right  not  to  haye  waterdis- 
chaq^  upon  one's  land  is  an  incident  of  property,  and  the  in- 
fiingment  of  that  right  is  actionable,  but  aright  to  let  water 
off,  even  in  an  impure  state,  may  be  acquired,  like  any  other 
easement,  by  user(«);  so,  a  right  to  wholesome  untainted  air 
is  at  common  law  a  right  appurtenant  to  a  house,  and  the 
communicating  noisome  smells  is  a  nuisance,  unless  the  buor 
ness  which  creates  the  nuisance  has  been  carried  on  there  for 
so  great  a  length  of  time,  that  the  law  will  presume  a  grant 
from  the  neighbours  in  favour  of  the  party  who  causes 
it(t);  80,  user  may  justify  the  exercise  of  a  noisy  trade (u); 
but  nothing  less  than  twenty  years'  user  will  suffice  to  le- 
galize a  nuisance,  and,  therefore,  where  a  defendant  alleged 
a  user  of  only  three  years,  judgment  was  given  against 
him(0. 


Coming  to  a 
nuiBance. 


528.  But  whether,  if  the  party  complaining  come  to  the 
nuisance,  he  have  any  right  of  action  for  the  injury  sustained 
thereby  is  not  settled.  It  has  been  said,  '"'If  my  neighbour 
makes  a  tan<^yard  so  as  to  annoy  and  render  less  salubrious  the 
air  of  my  house  or  garden,  the  law  will  fumi^  me  with  aie- 
medy ;  but  if  he  is  first  in  possession  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nuisance  is  of  my  own  seek- 
ing, and  may  continue  {v) ;"  and  this  doctrine  seems  to  de- 
rive some  authority  firom  Moore  v.  Browne  (to)}  Leeds  v. 
Shaheeby  (x)\   Tenant  v.  Goldvrin  (y);  Lawrence  v.  Obee  {z) ; 


(t)  Wright  T.  WmUmu,  1  M.  & 
W.  77. 

(0  Bliu  T.  £r«//,  6  Soott,  500. 

(«)  Blliotwn  Y.  Feelkam,  2  Bing. 
N.  C,  134;  S.  C,  2  Scott,  174. 

(«)  2  Comm.  402. 


(v)  Dy.  319  b,  pi.  17. 
\x)  Cro.Ei.351. 
(y)  2  Ld.  Raym.  1089;  S.  C,  1 
Salk.  360. 
{g)  3  Campb.  514. 
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sed  eontrhy  4  Afis.,  pL  3 ;  F.  N.  B.  124,  H.;   WeMtbcunu  v.    ikcobporbal 
Mordauat  (a);  Besurick  y.  Cunden  (b);  Penruddock^s  case(c);        mNn.  * 
Same  v.  Banoish  (rf) ;  see  also  RoiweU  v.  Prior  (e). 


SECTION  XL 


OFFICES. 


§  529.  The  subject  of  offices  may  be  considered 

1.  As  to  their  nature  and  several  kinds. 

2.  How  created. 

3.  How  granted. 

4.  Who  may  hold  offices. 

5.  Execution  of  an  office. 

6.  What  estates  may  be  had  in  an  office. 

7.  How  forfeited  or  lost 

8.  Disturbance  of  an  office. 


L  XatQti  of  an  (^Vkt^  antr  x\»  bffferent  tSUnlrs. 


I  530.  Jk^bMm  ^m,  Q^Im. 
531.  Diferemt  KhuU  qf  Qffleu, 
Chil  and  MiHiary, 
Pubiie  and  Private, 


(532  AmeUia  and  Modem  qgUm. 
533.  Judicial  and  Mimiierial  Qf- 
fleee. 


§  530.  An  office  is  a  right  to  exercise  a  private  or  public  Definitioii  of 
employment^  and  to  take  iiie  fees  and  emoluments  belong-  *^  ^  ^' 
ing  theretOh 

Offices  being  annexed  in  many  instances  to  land  and 
holden  by  tenure,  they  are  ranked  among  incorporeal  here- 
ditaments (/) ;  thus  the  office  of  High  Steward  was  origin- 


(a)  Cro.  EL  191. 

(b)  Id.  402. 

(c)  5  Co.  101. 
(<0  Cro.  Jac.  231. 


(e)  12  Mod.  635 ;  Gale  and  What- 
ley,  Law  of  Easements,  277  et  seq. 
(/)  2  Comm.  36. 


432  OFFICES. 

iNcoRPOKSAL   allj  aiuiexed  to  the  manor  of  Hmcklej^  in  Leioest^Bhire, 
1CBNT8. '     ftiid  so  of  many  oiiiers  {g). 


Different  kinds       531.  Offices  are  distinguished  according  to  the  nature  ol 

CiTtt  and  miii-   ^^  respective  trusts  into  civil  and  military  (A);  and  again 

tuy.  they  are  divided  into  public  and  private,  not  so  much  fitxm 

private.*"^        the  extent  of  the  authority,  as  finom  the  nature  of  the  duty,  R, 

V.  BumeU{x\  where  it  was  a  question  whether  a  censor  oi 

the  College  of  Physicians  was  such  an  officer  as  ought  to  take 

the  oaths  under  the  25  C.  2,  c.  2,  a  public  officer  being  one 

whose  duty  concerned  the  revenue  or  the  peace  of  the  reahn» 

and  a  private  officer,  one  whose  duty  respected  the  concerns 

of  individuak,  of  which  kind  it  was  contended  that  the  cen-* 

sorship  of  the  college  ought  to  be  reckoned  (t). 

So,  after  much  discussion  a  mandamus  was  granted  to  re- 
store an  attorney  of  the  court  of  the  city  of  Canterbury, 
who  had  been  removed  by  the  mayor,  on  the  ground  that 
the  office  of  attorney  is  a  public  office  which  concerns  the 
administration  of  justice  (j). 

Andent  and  532.  Offices  are  also  distinguished,  in  respect  of  thdr  an- 

tiquity, into  ancient  and  modem,  ox  those  of  new  creation. 
And  herein  it  is  observable  that  constant  usage  hath  not 
only  sanctified  tiie  first  establishment  of  such  offices  as  have 
existed  time  out  of  mind,  but  also  hath  prescribed  and  set- 
tled the  manner  in  which  they  have  and  are  to  exist,  in 
what  manner  to  be  exercised,  and  how  to  be  disposed  of, 
&C.  (A) ;  and  a  usage  short  of  what  may  be  legally  set  up  by 
prescription  will  be  sufficient  for  this  purpose,  ''for  new 
usages  and  new  customs  grow  up,  and  by  continuance  get 
firm  root  in  a  time  much  short  of  legal  prescription  (/)•" 


is)  CoU.  Qaims  of  the  Peerage,  (»  HursVw  cage,  1  Ley.  75;  S. 

185.  C,  1  Sid.  94,  152;  S.  C,  1  Keb. 

(A)  2  Comm.  36.  349. 

(0  Carth.  479 ;  S.  C,  nom.  R,  ▼.  {k)  Bac.  Abr.  tit.  Orricss  (B). 

Burrellf  5  Mod.  432.  (l)  Anst.  624. 


HOW  CHEATED.  488 

No  officer  tliat  is  oonetituted  bj  Act  of  Parliament  hath    xmooaporbal 

ERItDlTi 
MBNTB. 


more  authority  than  the  Act  that  creates  him^  or  some  sub-     ^^^'^^'^^ 


aeqiient  Act  of  Parliament  doth  give  him^  for  he  cannot 
prescribe  as  an  officer  at  common  law  may  do  (m). 

633.  Offices  are  again  distinguished  into  judicial  and  judidaiand 
ministerial  only;  the  firsts  relating  to  the  administration  of  ^^^" 
justice  or  the  performance  of  duties  that  require  deliberation 
and  judgment^  ought  to  be  filled  by  persons  of  sufficient  ca- 
pacity and  property^  who  must  personally  execute  the  office 
or  trust  reposed  in  them(ft).  But  with  respect  to  minis- 
terial offices,  they  may  be  executed  by  persons  physically 
capable   of  perfonning   the   duty    required,   as   infants. 

By  the  ancient  common  law,  officers  ought  to  be  ^*  honest 
men,  legal  and  sage,  gui  meUus  sciant  et  pwsint  officio  Slo 
iakndcre,^  it  being  the  policy  of  prudent  antiquity  (says  my 
Iicurd  Coke)^  that  officers  should  ever  gi^e  grace  to  the  plac^ 
and  not  the  jdaceto  theofficer  (;?).  Astothe  statutory  pro- 
Tisions  respecting  particular  offices,  and  the  oaths  of  office, 
fta,  see  Dig.  P.  l  tit  Office. 


II.  f||oto  imrtetL 

S  534.  Created  by  the  Crown. 
535.  To  hold  Courte  qf  Equity  not  grantable. 


^  534.  The  queen  being  the  fountain  of  all  power  and  creatodbytfae 
authority,  all  offices  must  have  been  originally  created  by  ^'°^" 
the  Crown  (q);  but  there  are  many  offices  which  have  ex- 
isted time  out  of  mind,  and  are  therefore  said  to  be  derived 

(m)  4  iMt.  267.  {p)  2  Inst.  32, 456. 

(«)  ReynelVe  eon,  9  Co.  97  ;  W.  {q)  Com.  Dig.  tit.  Office  ;  Bac. 

Jo.  109  \,  Day.  55.  Abr.  tit.  Office,  (B);  2  Comm.  36. 

(o)  Young  T.JFbt0/«r,  Cro. Car.  555. 
yOL,  I.  •  F  F 
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mcoftFOKBAi.  fiom  immemorial  usage  (r) ;  but,  emoe  the  34  E.  1,  the  queen 
mim. '  camiot  erect  a  new  office  with  new  fees,  for  that  would  be 
a  tallage  npon  the  sabject,  which  cannot  be  done  witfaoat 
consent  of  Par]iament(«);  so,  for  the  same  reason^  new  ftes 
cannot  be  annexed  to  an  old  office ;  so^  generally^  no  new 
office  can  be  erected  for  the  benefit  of  a  priyate  man  ex- 
cept by  Pailiamenty  for  officers  are  dioeen  by  law  or  pre* 
Bcription,  and  the  law  or  custom  is  changed  only  by  Pap- 
liament(f),  therefore,  an  office  granted  by  letters  patent 
for  the  sole  making  of  bills,  infermationsy  and  letters 
misdve  in  the  conncil  of  Yoik,  was  held  unreasonable 
and  Toid(ti);  so,  no  new  powers  or  privil^escan  be  an- 
nexed to  any  office  already  in  being,  but  they  must  be 
executed  according  to  the  rules  prescribed  and  established 
by  law,  therefore,  although  the  queen  may  grant  the  office 
of  sheriff  to  hold  during  pleasure,  yet  she  cannot  abridge 
his  authority  while  in  office  (v) ;  and  it  has  been  hdd,  that, 
in  the  constitution  of  a  new  office,  it  is  not  necessary  that 
an  annual  or  casual  fee  should  be  annexed  to  such  office  (x). 

To  hold  oourtg        535.  The  queen,  it  seems,  cannot  grant  to  any  person 
snmtable.  to  hold  a  oourt  of  equity,  although  she  may  grant  tenere 

/iZadto,  for  the  dispensation  of  equity  is  a  special  trusty  not  to 
be  committed  to  any  except  her  Chancellor  (y ).  It  is  said, 
however,  that  courts  of  equity  may  be  holden  by  prescrip- 
tion (jzr),  but  this  has  been  disputed,  see  Bac  Abr.  tit 
Office,  (L). 

It  is  also  said,  that  counties  palatine,  to  which  courts  of 
equity  have  been  considered  incident,  may  be  created  by 
the  king  alone  without  the  ud  of  Parliament,  but  the 
weight  of  authority  appears  to  be  against  this  position. 

(r)  Dy.  176;  Plow.  381 ;  2  Inrt.  (v)  MUttm'Meaat,  4  Co.  33;  lee 

425,  540 ;  2  RoU.  Abr.  152 ;  1  RoU.  also  2  Inst.  540 ;  4  Inst.  200 ;  Moor, 

Rep.  206 ;  Show.  219.  808 ;  2  Sid.  141;  MoumtmY, Lj^er, 

(s)  2  Comm.  36 ;  2  Inst.  540.  wp. 

(0  ChuiB**  cote,  12  Co.  116.  (;r)  Moor,  809. 

(«)  Mounsim  v.  lAftter,  W.  Jo.  (y)  Hob.  63. 

231.  {z)  4  Inst.  87. 


FORM  OF  GRANT. 
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III.  ffirant  of  an  ©ffia. 


IKCORPOMAJL 
H9RBDITA- 

MRNTS. 


S536.  Wkai^a»tabUmtA§  ancient 

Form. 
537.  CfraniabU     by    ike     Queen 

Dowager  or  Qf$/eem  dm" 

eort. 
&38.  By  tkeprmeipcl  OgUtr, 
M9.  AppoMmente  by  ike  Judgee, 
§40.  Appomimanie  by  Beeleeiaaiu 

eal  Pereone. 

541.  Sineeikel  El.  e.  19, 

542.  8uek  QremU  to  be  made  a$ 

ikey  were  aneienily. 

543.  May  be  made /or  two  or  three 

lAeu. 


S  544.  Grante  in   Bevereion,  wkm 


545.  Cannot  be  granted  eeparately, 

wken. 

546.  Aseignment  ^  (Jffieee, 

547.  Ctfieee  qf  Inkeritanee. 
546.  Offieeefor  lAfe. 

549.  Cam  ifW  Betatae. 

550.  Siewardekip    qf   a    Manor 

Court. 

551.  Qrantejbr  Yeare. 

552.  OranUatWiU. 

553.  IFA«n  not  grantable  m  IZeMr- 


The  gmDt  of  ad  oiffioo  comprehendft — 

1«  The  form  of  the  graat 

2*  By  whom  gnuxtftble* 

3.  For  what  period  grantablo* 

1.  Form  of  the  Grants 

I  68&  Anci^iit  offieen  cannot  be  granted  in  other  manner  wbat  grantib)« 
or  form  than  ie  uraal,  unleee  the  form  be  altwed  by  Parlia*  fo^"^"* 
meaXi  m  creating  by  writ,  where  before  it  wai  created  by 
atatate  (a),  or  for  life,  where  always  before  it  waa  granted 
at  will  only  {b) ;  so,  the  grant  of  an  office  tm&  cum  fixdiM 
perttnenl^i  does  not  grant  any  fees  if  it  be  not  an  office  by 
ptiesoription  {c) ;  so,  grant  of  an  c^oe  to  a  bishop  for  life, 
is  not  a  grant  to  his  succeesors,  fi>r  he  takes  the  office  in  his 
ziatnral,  not  his  political  capacity,  and  therefore  the  grant 
over  to  hie  0aoeefle<»e  is  Toid  (d).  In  tiie  giant  of  the  mas- 
t^iahip  of  an  hoepitalf  words  of  nonunati<m  only  are  sof- 
fident,  for  he  shall  be  in  by  the  original  constitution  upon 
tint  foundation  (e). 


(a)  4  lost.  75. 

(b)  Id.  87. 

(c)  W.  Jo.  281. 


^(d)  Moor,  809. 

(e)  Atkme  t.  Montague,  Ca.  in 
Chan.  215. 

F   F  2 
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IKCOBFOBBAIi 

HXRBDITA- 

MKNT8. 

Grantable  by 
the  queen 
dowigeror 
queen  oonsoiti 


2.  By  wham  Grants  of  Office  may  he  made. 

637.  Altibough  the  nomination  of  all  offices  was  origin- 
ally in  the  Crown,  yet  there  may  be  a  power  of  grantiii^ 
in  a  queen  dowager,  or  queen  consort,  or  other  subject; 
and  as  between  a  queen  dowager  and  a  queen  consort  it  is 
laid  down  in  Atkms  v.  Montague  (f),  '^  That  tho'  here  the 
question  is  touching  the  interest  of  a  queen  dowager  in  the 
patronage,  when  there  is  no  queen  oonsort,  yet  it  seemed  lo 
him  that  if  iiiere  be  a  queen  dowager  and  a  queen  consort 
both  at  the  time  of  the  yoidance  of  the  hospital,  the  queen 
dowager  shall  present  K  the  dowager's  grant  be  good 
when  there  is  a  queen  consort,  it  is  much  more  so  when 
there  is  none  (y)J" 


Bj  the  inrinci- 
paloiBoer. 


Appointments 
by  the  judges. 


538.  Where  one  office  is  incident  to  another^  toch  inci- 
dent office  is  regularly  grantable  by  him  who  haih  the  pin- 
cipal  office ;  thus,  the  office  of  county  derk  bang  inddent 
to  the  office  of  sheriff  (A),  and  chamberiain  of  the  Queen's 
Bench  Prison  (now  the  Queen's  Prison,  5  &  6  Y.  c.  22,  see 
Dig.  P.  m.  tit.  PaisoNs)  inddent  to  the  office  of  mar- 
shal (i),  and  exigenter  of  the  counties  ipcideiit  to  the  office 
of  Chief  Justice  of  the  Common  Pleas  (ij^  ndth«r  of  these^ 
offices  can  be  granted  by  any  other  than  th^  principal  i 
therefore,  a  grant  of  the  office  of  marshal,  with  a  reserva-* 
tion  of  th^  office  of  chamberlaiQ,  was  h^  void  (Q;  so^  ^ 
grant  of  the  office  of  exigenter  by  the  king,  ev^  dwiiig  a 
vacancy  of  the  chief  justiceship^  wm  held  vQi^  ajiid  by  vQSn 
soi;i  of  prescription  amd  vsageXm). 

639.  So,  the  ju4ges  of  the  courts  have  a  right  to  i^ipdnt 
their  own  officeri^.  a^  w^  by  the  <?Qmiaw  law  as  b|y  etatn^ 


(/)  Ca.  in  Chan.  215. 

(ff)  Per  Hale,  C.  J.,  lb. 

(A)  Mittan'9  ease,  4  Co.  32. 

(t)  1  Leon.  320. 

(A)  Dy.  175  a,  pi.  25  ;  And.  152. 


(0  Snow  T.  Fhretram^  9  SaDu 
439. 

(m)  Skroggea  y.  CUnkUf  Vj. 
175  a. 
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(13  £.  1, 0.  30,  1  W.  &  M.  c  21);  therefore,  it  became  in-   ingobpomai. 

ddent  to  the  office  of  Lord  Keeper  to  appoint  the  €zt8io8     "^mts^' 

rote&rtiiiiy  and  to  the  offioeof  cauto*  the  appointmetit  of  the 

derk  of  the  peace  became  incident  (n);  and  ao  the  judges  of 

the  courts  generally  have  the  appointment  of  their  own  of- 

fioersy  it  having  been  thought  fit  that  thiey  should  have  the 

power  of  appointing  those  in  whom  they  can  confide  (<^). 

540.  Bishops,  and  other  ecclesiastical  persons,  may  also  Appointments 
grant  offices^  not  only  during  their  lives,  but  also  in  many  ^noia! 
cases  so  as  to  bind  the  successor,  as  where  the  office  is 

amnent  and  of  necessity,  and  cannot  be  exerdsed  by  the 
bishop  in  person,  it  may  be  granted  so  as  to  bind  the  suc- 
oessor  (p),  with  the  accustomed  fees  for  exercising  it  (p); 
and  it  has  been  swd  that  where  the  office  is  ancient,  the 
grant  of  such  office  and  fee,  with  the  addition  of  a  new  fee, 
18  good  (p) ;  but  this  point  is  disputed  (q). 

So>  although  it  be  a  new  office,  yet  if  it  be  necessary,  and 
the  fee  reasonable^  it  will  be  binding  on  the  successor  (p). 

541.  Notwithstanding  the  stress  which  is  laid  in  most  since  the  1  El. 
of  the  old  cases  (see  Bac.  Abr.  tit.  Offices,  (D)  )  on  the  ne-  *'     ' 
cessity  of  the  office,  to  make  it  binding  on  the  successor, 

this  is  now  held  to  be  immaterial,  Trelaiony  v.  Winton 
{Bishop)  (r),  where  it  was  held,  not  only  an  office  and  fee 
which  existed  prior  to  the  statute  of  Elizabeth  (1  El.  c.  19) 
are  not  within  the  restraint  of  that  statute,  but  that  the  ne- 
cessity and  utility  of  an  office  is  not  more  material  since 
than  it  was  before  the  statute  (r) ;  but  the  ancient  mode  of 
granting  the  office  must  be  pursued,  and  therefore  if  an  of- 
fice have  been  anciently  granted  to  one,  a  grant  to  two  for 
their  lives  will  not  bind  the  successor  («) ;  so,  if  the  office 
have  been  anciently  granted  to  one  with  an  ancient  fee,  and 

(m)  Hare&turt  y.  F^,   4  Mod.  (q)  Oee  r.  FHedUmd^  Cro.  Car. 

173.  47;Beeal8oLe7,  71. 

(o)  2  Inet.  425;  tee  also  Dig.  P.  (r)  1  Burr.  219. 

I.  III.  tit.  Officb.  («)  BUhop  of  Sarum'w eatet  tup,; 

(p)  Buhop  qf  Scrum's  eoiif  10  see  also  Curie' t  ease,  II  Co.  4 ;  Gee 

Co.  58.  T.  Priedkmd,  ntp. 
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iNcoRPORKAL  affcerwftrds  a  gnnt  be  made  to  another  in  ifevemon,  dii« 
MBKT8.       Will  not  be  binding  on  the  eaoceflsor,  becaase  this  miglit 
tend  to  the  tying  up  the  Buoceesor^fi  hands  in  a  most  muea^ 
sonable  manner  (^). 

Such  granu  to       542.  But  as  ancieut  offices  are  not  within  the  32  H.  8. 

the^wera'an-     c.  28^  nor  the  1  EL  c.  19,  and  the  13  EL  c.  10,  (see  Dig  P. 

^^  7*  iQ^  ^^  Leases  (Ecclesiastical),  but  remain  entirely  as  at 

common  law,  they  must,  to  bind  the  successors,  be  con- 
firmed in  the  same  manner  as  all  other  grants  or  alienations 
by  ecclesiastical  persons  must  then  have  been  (t) ;  and  al- 
though a  bishopric,  deanery,  or  the  like,  were  founded  but 
of  late  times,  yet  the  grant  of  such  offices  as  are  necessaiy, 
and  cannot  be  exercised  by  the  bishop  or  dean  in  person, 
may  be  allowed,  together  with  a  reasonable  fee  for  the  ex- 
ercise thereof^  (the  reasonableness  whereof  the  Court  is  to 
judge) ;  for  such  grants  cannot  be  said  to  tend  to  the  imr 
poveiishment  of  the  successor,  but  rather  for  his  benefit, 
by  providing  officers  fit  and  qualified  to  take  care  of  the 
revenues,  &c.,  and  are  not  therefore  within  the  restnunt 
of  the  statute  of  Elizabeth  (ti). 

May  be  made         543.  Bishops  may,  howevcr,  grant  offices  for  one,  two,  or 
liyes.  three  lives,  if  so  they  did  before  the  1  EL,  otherwise  not, 

Ridley  v.  Pownell  {x),  and  in  this  case  several  difi^rences 
were  taken  and  agreed  to  by  the  Court,  first.  That  the 
bishop  of  a  new  bishopric  may  grant  offices  of  neoessify; 
secondly.  If  an  office  hath  been  usually  granted  by  the  bishop 
of  a  new  bishopric  for  three  lives,  with  the  consent  or  con- 
firmation of  the  dean  and  chapter  before  the  1  El.  c.  19,  it 
may  be  now  granted  accordingly ;  thirdly.  Be  the  bishopric 
new  or  old,  if  it  was  not  so  granted,  but  granted  always  be- 
fore the  1  EL  for  one  or  two  lives,  it  cannot  be  granted  for 
three  lives;  fourthly.  If  it  was  granted  before  the  1  El.  for 

(0  Bishop  qf  Sarum'9  ease,  10  Browni.  137. 

Co.  58 ;  Me  a]«o  Curie's  case,  11  Co.  {x)  2  Lev.  36 1  8.  C.  nom.  Rtd- 

4;  Gee  ▼.  Friedland,  Cro.  Car.  47.  Uy  y.  FmmsU,  3  Keb.  472. 

(«)  lb. ;  and  tee  also   Ley,  78  ;  2 
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three  Hves,  and  after  the  statute  but  for  one  life,  yet  thia   inoorpokbal 
shall  not  abridge  the  power  of  the  bishop,  but  he  may  grant     ^"snm^" 
it  for  three  lives  (y),  see  also  Cro.  Car.   258,  March,  38,  ' 
W.  Jo.  311,  where  it  was  held  that  such  grants  before 
Slizabeiii  were  evidence  of  their  having  been  so  granted. 

544.  Although  grants  of  offices  in  reversion  are  held  not  Grants  in  re- 
to  be  good(;r),  yet  this  must  be  understood  of  such  offices  g^J^T'  ^^"^ 
only  as  have  been  always  granted  in  possession;  where  on 

the  other  hand  they  have  been  usually  granted  as  well  in 
reversion  as  in  possesuon,  a  grant  of  such  office  for  life;, 
when  by  the  death  or  surrender  of  the  present  officer  it 
flhall  become  void,  will  be  good  and  bind  the  successor,  for 
such  provision  when  duly  confirmed  may  be  sanctioned  by 
custom  and  usage  (a). 

545.  Offices  which  are  incident  to  others  cannot  be  sepa-  Cannot  be 
rated,  so  as  for  one  to  be  granted  and  the  other  reserved  (&).  f^^^  ^^' 
Also,  what  is  incident  to  an  office  will  pass  with  it ;  if, 
therrfore,  a  house  or  land  belong  to  an  office,  it  will  pass 

by  the  grant  of  the  office,  without  being  expressly  named  (c). 

646.  An  office  in  fee  granted  by  a  subject  generally  may  Aflaignment  of 
it  seems  be  assigned  (c/),  and  though  it  be  an  office  of  trust  it 
may  be  granted  to  heirs  and  a8signs(«);  so,  an  office  granted 
to  one  and  his  assigns  may  be  assigned  (/) ;  but  an  office 
of  trust  connot  be  asdgned,  without  the  assent  of  him  who 
granted  the  office  (^),  or  if  the  patent  does  not  mention 
deputy  or  assigns,  though  it  be  granted  in  fee  (A);  and  it  is 
said  that  the  office  of  carver  could  not  hjd  assigned  (A),  nor 

(y)  Ridley  t.  Povmell,  2  Lev.  136;  (*)  Dy.  175  a ;  And.  152. 

S.    C.  nom.  lUdley  t.  FouneU,  3  (c)  1  Inst. 49.  a.;  Yangh.  178. 

Keb.  472.  (d)  Earl  qf  Skrewbwy't  eate,  9 

(z)  See  ante,  §  541.  Co.  48  ;  W.  Jo.  113 ;  Hardr.  425. 

(a)  rot«^v.aoe//.Cro.Car.279;  (e)  W.  Jo.  113. 

S.  C.  nom.  Votrnff  v.  Siowel,  March,  (/)  Hob.  170 ;  W.  Jo.  113. 

38 ;  see  also  Young  v.  -Fbir/tfr,  Cro.  (^)  11  E.  4.  1 ;  W.  Jo.  121. 

Car.  555.  (A)  lb.;  $ed,  dub,,  3  Mod.  151. 
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tiioo&MKiAi.  the  office  of  forester  (t);  as  to  execating  an  c^loe  bj  depotj, 

HBKBOITA-  f    eon 

MSNT8.  W®  POHy   §  Dbd. 


3.  For  what  Period  an  Office  may  be  granted. 

547.  Offices  with  reelect  to  th^  dumtioii  are  diatiiif* 
guished  according  as  they  are  granted  to  a  man  and  his 
heirs^  or  to  a  man  for  life^  for  years,  or  at  wilL 

Those  offices  only  are  allowed  to  descend  as  ioheritanott 
where  no  inconyenience  can  ensue  therefrom  to  tbe  poUk^ 
as  the  office  of  E^l  Marshal  of  England,  the  offices  of  park- 
keeper,  forester,  gaoler,  sheriff,  &c  (A) ;  but,  where  a  penon 
has  any  office  in  himself  and  his  heirs,  he  may  giant  them 
to  one,  in  remainder  to  another  for  life,  for  omm  nugus  am- 
tinet  in  m  mxnuSi  for  as  they  are  grantable  in  fee,  so  they 
may  be  granted  in  succession  to  one  for  life  with  remainder 
over(/). 


Offices  of  in- 
heritance. 


Offices  for  life.  548.  At  Common  law  aU  officers  of  justice  had  a  life  es* 
tate,  and  could  not  be  lemoyed  but  for  misconduct^  and  it 
was  the  same  of  the  office  of  clerk  of  the  Crown^  both  ia 
the  Queen's  Bench  and  in  Chancery,  and  the  clerks  of  the 
Exchequer,  and  the  filacer  in  the  Common  Pleasi,  '^In 
which  respect  (says  Lord  Coke)  the  wisdom  and  policy  of 
the  law  was  very  great,  because,  when  men  held  their  offices 
for  Ufe,  it  was  an  encouragement  to  the  fidthful  execution 
of  their  duty ;  it  was  then,  also,  that  they  endeayoured  to 
acquire  knowledge  and  experience  in  their  employments, 
haying  a  durable  and  fixed  estate  iiierein,  and  not  liable  to 
be  displaced  at  the  pleasure  of  those  who  put  them  in  {tnj^ 
For  this  reason  it  is,  that  the  law  construes  the  grants  of 
offices  favourably  for  the  grantee ;  therefore,  if  an  office  be 
granted  to  a  man  to  have  and  enjoy  so  long  as  he  shall  be- 
have himself  well  in  it,  the  grantee  has  an  estate  for  life, 


(0  4  Inst.  315. 

{k)l>j.  285;  Plow.  3;    2   Inst. 
382;  2RoU.  Abr.  153. 
(0  Plowden,  379,   381 ;    Earl  qf 


Shrewshuty't  cote,  9  Co.  48;   Shr 
George  ReynelVe  ease,  Id.  97. 
(m)  1  Inst.  42. 
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£m  as  notiung  but  hb  miBbebayioiir  oan  detsnnine  his  in-   iwoobfoual 
tereet^  no  man  oin  prefix  a  shorter  period  than  hli  Me,     ^^vn^' 


cnnce  it  must  be  his  own  act  alone  (which  the  law  does  not 
presmne  to  foresee)  which  can  make  his  estate  of  shorter 
ooiitiniianoe(n);  so,  if  the  office  be  granted  to  a  man  TtMm- 
dm  le  bene  gestmt  tantum,  his  estate  will  not  be  the  less  for 
the  wotd  taHium(n). 

54»«  Though  by  the  87  H. 8,  a  1,  s.  3,  andl  W.  &  M.  C«Mtofiife 

fttitfWi 
at.  I9  a  21,  it  is  provided,  that  the  custas  roiularum  shall 

appoint  imd  nominate  the  derk  of  the  peace,  who  may 
execute  it  by  himself  or  deputy,  for  so  long  time  only  as  he 
shall  demean  himself  well,  yet  it  has  been  hdd  that  the 
derk  has  an  office  for  life,  and  that  it  does  not  determine 
'  with  the  office  of  the  cuttos  (0);  and  so,  the  judges  of  the  se- 
vend  courts  at  Westminster  (who  formerly  held  their  places 
durante  bene  pJaeUo  or  at  will  (p)  ),  now,  since  the  12  W. 
3,  which  provides  that  their  commissions  shall  be  qiuxmdhi 
ee  beme  geeeerinti  hold  their  jdaces  for  Hfe,  and  can  be  r^ 
moved  only  upon  the  address  of  both  Houses  of  Parliament; 
80;,  before  the  7  &  8  W.  3,  c  27,  the  patents  of  the  judges, 
sheriffi^  and  oommissionerB  of  oyer  and  terminer,  &c.  were 
determined  by  the  demise  of  the  Crown,  but  by  that  act, 
amended  by  the  1  Anne,  c.  1,  all  patent  officers  are  con- 
tinued for  six  months  after  the  demise  of  the  Crown,  and 
by  the  1  G.  8,  c.  23,  it  is  declared  that  the  offices  of  the 
judges  shall  in  nowise  be  affected  by  such  demise. 

560.  The  appointment  of  the  steward  of  a  manor  court  stewarddiip  of 
beyond  the  life  of  the  grantor,  was  admitted  by  an  early  J^"^^        ' 
<sa8e  to  be  good  {q) ;  but  it  was  not  settled  that  such  an  ap- 
pointment by  a  subject  was  equally  good.     In  Bartlett  v. 
Dawns  {r\  it  was  held,  that  the  lord  of  a  manor  may,  by 

(»)  1  Inst.  42 ;  1  Roll.  Abr.  844 ;  (q)  BaH  nf  SkreWiH^g  eeH,  9 

Show.  P.  C.  161.  Co.  48. 

(o)  Hareourt  y.  Ftup^  4  Mod.  167.  (r)  3  B.  &  C.  616. 
ip)  4  Inst.  74,  114. 
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iifoo&poRiAL   deed^  grant  the  stewardship  of  the  manor  and  of  the  ooorte 
mirrs. '     thereto  belongings  for  the  life  of  the  grantee ;  in  which  case 


ihe  doctrine  as  laid  down  by  Lord  Coke  (i)  is  recognized, 
where  he  says,  '^  If  a  man  grant  to  another  the  office  of  the 
stewardship  of  the  courts  of  his  manor^  with  a  certain  fee, 
the  grantor  cannot  discharge  him  of  his  service  and  attend- 
ance,  because  he  hath  profits  which  he  should  lose  if  he 
were  discharged  of  his  office  («);"  but  it  appears  that  where 
a  plaintiff  does  not  allege  that  there  is  anj  profit  belong- 
ing to  his  office,  he  may  be  discharged  by  the  vendee  of  a 
manor  (t) ;  so>  to  all  grants  for  life  of  such  an  office  as  die 
paikership  of  a  park  and  the  like,  a  condition  in  law  is  an* 
nexed,  that  he  should  do  what  appertaans  to  such  office  to 
be  done(ti). 


Grants  for 
yean. 


551.  An  office  of  trust  and  confidence,  which  concerns 
the  administration  of  justice,  such  as  the  keepership  of  a 
prison,  cannot  be  granted  for  years,  for  if  it  were  granted 
for  yearcf,  it  would  go  to  executors,  which  would  be  in*^ 
jurious  to  the  public  (ir) ;  for  the  same  reason  it  was  hdd, 
that  the  office  of  remembrancer  of  the  Exchequer,  and  other 
offices  in  the  several  courts  of  justice,  could  not  be  granted 
ibr  years  (ar);  such  offices,  however,  as  do  not  concern  the 
administration  of  justice,  but  only  require  skill  and  dihr 
gence,  may  be  granted  for  years,  because  they  may  be  exe- 
cuted by  deputy  without  inconvenience,  therefore,  the  office 
of  garbler  of  the  spices  (when  it  existed)  was  adjudged  to 
be  a  good  grant  or  appointment  for  years,  within  the  intent 
of  1  J.  ],  c  19(y);  so,  a  grant  for  yeaos  of  the  office  of 
registrar  of  policies  of  assurance  in  London  was  adjudged  to 
be  good  (z) ;  so,  grants  for  years  of  other  offices  concern- 
ing trade  had  in  early  cases  been  adjudged  to  be  good  (a); 


(•)  1  Inst.  233. 

(/)  Harvey  y.  Newlyn^  Cro.  EI. 
859. 

(»)  litt.,  sect.  378. 

(x)  Sir  GeoTffe  ReyneWs  ease,  9 


Co.  97. 
(y)  /Ofitft  y.  CSerk,  Hard.  46,  353. 
{z)  Dy.  303 ;  Hob.  146. 
(a)  1  H.  7  i  18  H.  8. 
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bat  where  a  grant  for  years  waa  made  of  the  stewardBhip  of  imcorporsal 

ISASOIT/ 
MINTS. 


a  coort^leet  and  court^baron^  thia  was  held  void  as  to  the  leet 


being  a  judical  office,  and  good  as  to  the  coii]irbaron(d). 

552.  The  office  of  sheriff  may  be  granted  by  the  qneen  Gnmu  at  wiiL 
durante  bene  placito,  (but  see  24  Gr.  2,  c.  48>  Dig  P.  m.  tit 
Sheriffs),  bat  although  she  nught  determine  the  office  at 

her  pleasure,  yet  she  could  not  determine  it  for  part  as  for  a 
particular  yill,  &c.^  nor  can  she  abridge  the  sheriff  of  any- 
thing incideut  or  appurtenant  to  his  office  (c) ;  so,  a  sheriff 
may  grant  to  his  undeivsheriff  to  hold  at  will  only,  for,  being 
lus  deputy,  he  musty  according  to  the  nature  of  a  deputa- 
tion, be  removable  at  pleasure  {dy 

If  an  office  be  granted  durante  bene  placito,  it  shall  not  be 
determined  at  tiie  will  of  the  party,  but  only  at  the  will  of 
the  queen»  and,  therefore,  the  party  may  surrender,  and  if 
forfeited,  it  shall  be  found  by  inquisition,  and  till  a  sur- 
render or  forfeiture  he  continues  officer  («). 

553.  A  judical  office  cannot  be  granted  in  reversion,  for  when  not 
though  tiie  grantee  be  ever  so  fit  a  person  at  the  time  of  f^^^^gion. 
the  grant,  he  may  become  unfit  when  it  takes  effect  (/); 

and  such  grant  of  a  stewardship  in  remainder  or  reversion, 
or  after  deatii,  was  held  void  in  Stanton  and  Green's  case  {g) ; 
and  so  it  was  a(^udged  in  Scambler  v.  Waters  (A). 

So,  an  office  partly  judicial  and  partiy  ministerial,  as  the 
office  of  auditor  of  the  Court  of  Wards  was,  cannot  be 
granted  in  revernon(s);  but  such  grant  has  always  been 
holden  good  when  there  is  usage  to  support  it  (A) ;  so,  in 
oase  of  the  queen,  for  she  has  a  general  power  to  grant 
offices  in  reversion  without  any  usage  (Q;  so,  the  queen 

(d)  R&wtrd  ▼.  Wood,  2  Lev.  245.  (A)  Cro.  El.  636. 

(e)  4  Co.  3$.  (t)  CMr/tf'«  cote,  mtp, 

{(1)  Hob.  13;  Noy,55.  {k)  W.  Jo.  311 ;  Cro.  Ctr.  49; 

(0  2  Salk.  466.  Hard.  357. 

(J)  Curie's  case,   11   Co.  4  I    1  (0  Df.  80,  259?  March,  42;  JL 

Inst.  3.  r.  Ken^,  4  Mod.  279. 
(si)  Cited  10 Co.  61;  Dy.  80,n.(58). 
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fiom  holdiag  it»  for  none  but  peraons  cf  amffioient  skill  and  iwcoKPOftBAt. 
ability  are  p^raiitted  to  Berre  the  queen  and  ber  people  (gr)*       msnts.  ' 

656*  Upon  ibis  principle  penona  under  disabilitiee,  aa  What  offices 
infanta  and  women,  can  bold  only  certain offioee ;  a  miniBte-*  OTtod  by^. 
*■  rial  office  ms^  be  granted  to  an  infant  exercemtT  ptrtevel  ^^^^ 
deputatvm  mum  {r\  aa  the  office  of  register  of  a  biahgp  (t) ;  infimti. 
and  it  ia  aaid^  ao  the  grant  of  the  office  in  reveraion  after 
the  death  of  tenant  fin:  life,  to  an  infant  of  the  age  of 
eleyw  yeara^  exercendum  per  se  vel  depuMum  9umm,  (as  the 
i|8Qal  grants  9xe\  is  good*  notwithstanding  the  infancy* 
yifmiff  v.  Fowkr  (t);  and  in  that  caae,  all  the  juatioes  held 
that  it  was  good«  «fitwith9taindiae^  the  esM  ctled  in  Co.  lit 
3^  and  ibera  said  to  be  resotred  {u),  ibat  the  grant  of  an 
imder-atewardahip  in  poaaessiou  or  raveraion  to  an  in&nt 
is  ?oi^  because  he  is  incapable  thereo:^  not  having  know-* 
ledge  to  eMout^  it  prv  cawmatk  regis.  But  this  case  was 
denied  wilei»  it  be  with  tUs  diievenccj  where  it  ia  granted 
with  «noh  a  okuae  to  exercise  it  per  se  V0I  dqmiaium^  and 
when  be  is  of  ouch  tender  agfi  ^t  be  cannot  by  intend* 
ment  axecoto  it  by  himaeUf^  aa  being  an  infant  of  tluree  or 
fowryw^pf  sge^  who  hath  not  diwretion  to  execute  it;  but 
when  there  is  a  clauae  to  execute  it  by  deputy^  it  is  good* 
for  he  may  appoint  a  sufficient  deputy^  and  if  he  do  not 
elect  auch^  it  ia  a  forfeiture  (x).  So  it  seems  that  an  injfkat 
may  be  a  mayor  (y). 

557.  So,  the  grant  of  an  office  of  government  to  a  woman.  Women, 
which  may  be  exercised  by  a  aubatitute  or  deputy,  will  be 

(9)D7.  150;  Hob.  148;  1  lut.  /«r,  Cro.  El.  637. 

3.  b.;  2  Inst.  32,  456;  Godb.  391 ;  («}  See  also  39  H.  6,  pi.  32;  9 

Cro.  Car.  57  ;    Dr.   Sutton's  ease,  Ed.  4,  pi.  5,  26 ;  11  Ed.  4,  pi.  1 ;  1 

'Soy,  91 ;  GlaimPs  case,  Pdm.  450;  H.  7,  28 ;   Dy.   150;  Hob.  142;  1 

Anstr.  483,  616.  Imt.  3,  and  HargraTe'a  note  (4)  Co. 

'')  2  Roll.  Abr.  155.  Cop.  125 ;  Cowp.  222. 

rmng  T.  Stoell,   Cro.    Car.  (y)  18  Ed.  3,  pi.  3 ;  27  H.  6. 12;    ' 

S.  C,  W.  Jo.  310.  1  Inst.  43,  107,  234 ;  bat  see  Cowp. 

Sro.  Car.  556.  222. 

40  &  41  El.;  Sean^ier  ▼.  TTal- 
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HBRBDITA* 
MINT8. 


iNooBPORSAft  goodj  88  a  woman  ma]^  be  made  regmt  of  a  \singiom{e); 
BO,  an  office  (^inheritance  may  descend  to  a  womaUf  and  by 
consequence  may  be  granted  to  her  (z) ;  so^  a  woman  may 
be  agaoler(a)»  or  a  commiaaioner  of  seweta  (b);  m,  ehe  may 
have  the  cuatody  of  a  caatle  (^t),  or  be  a  foreater  (iQi  or  aex* 
ton  of  a  pariahj  and  may  vote  in  the  election  of  <Hie  (e) ;  bo, 
a  w(xtnan  may  be  appointed  an  overseer  of  the  poor  (^). 


Qn^catUm  668.  To  the  holding  of  some  offioea  ia  annexed  a  qualifi- 

cation by  eatate,  ae  in  the  caae  of  jnstieea,  of  tmateea  of 
tampike  roada,  and  commiari<HierB  of  aewers ;  aee  Dig- 
P.  I.  HL  tit  JiTsncBa  of  the  Pracb,  P.  m.  tit  Hian- 
WAT8  (TimimKBa),  and  P.  xsl  tit  Sbwebs. 

Before  the  9  G.  4,  c.  17,  the  taking  the  aaerament  was 
sodiapenaably  neceaaary  before  admiaaion  to  office*  and  the 
taking  the  oatha  of  allegiance  and  aopremacy  ia  in  moat 
eaaes  required  of  all  persona  for  their  qualification  to  hold 
office,  but  dedarationa  and  affirmations  have  been  sobetir 
tuted  in  &vour  of  Quakera  andawie  other  diaaentera,  and  a 
particular  oath  aa  a  aubatitute  for  the  oatii  of  aupvemaey 
and  algurataon  to  be  taken  by  Boman  CaiboUea;  see 
Dig.  P*  i«  tit  DiaeBNTBBa,  P»  l  0l  tit  QuAKsaa,  Boiuir 
Catholics. 


(s)  Com*  Dig.  tit.  OrnoaK,  (B), 
citing  Callif  on  Sewers,  201. 

(a)  2  Inst.  382. 

(b)  CaUis  on  Sewers,  202. 


(«)  Cio.  Jse.  18» 

(iQ  4  Inst  311. 

(«)  OUve  ▼.  Inffrmm,  2  Str.  1114. 

(ff)  R.  T.  8tMbb9,  2  T.  R.  395. 
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V.  15xetutiott  of  <!&ffias. 


IVCOKPOWUX 

HKRKDITA* 

MBNT8. 


§5«0. 

561. 


562. 
565. 


564. 


€tgkt$  that  art  mcou^MHble. 
Minuteriat  Qfiee*  ecceettted 

by  several. 
NotjuditUl  OgleeB. 

Survivorship  qf  Ofiee. 
What  Officea  may  he  exercised 

hff  Depmiy, 
Ofiees  in  Fee. 
Offices  not  requiring  Skill. 


$  564.  Ministerial  Offices. 

565.  Judicial  Offices  cannot  be  ex- 

ecuted by  Deputy. 

566.  Powers  of  a  Deputy. 

567.  No  Deputation  without  Deed. 

568.  Principal  answerable  for  De- 

puty. 

569.  Exception  as  to  thsBosponsi* 

bility  qf  Superior. 


§  559.  The  execution  of  an  office  ib  to  be  considered  as 
to— 

1.  The  execution  of  several  offices  by  one  person. 

2.  The  execution  of  one  office  by  several  persons. 

3.  The  execution  of  office  by  deputy. 

1.   TTie  Execution  of  several  Offices  by  one  Person. 
660.  Offices  are  said  to  be  incompatible  and  inconsistent  Offices  that  are 


when»  from  the  multiplicity  of  duties  to  be  discharged^  they 
cannot  be  executed  with  care  and  ability  (A).  Hence  it  is 
that  the  queen^  though  she  can  grant  an  office,  cannot 
execute  it  (t ) ;  so,  the  Chief  Justice  of  the  Court  of  Queen's 
Bench  caanot  be  prothonotary  or  clerk  of  the  papers,  though 
he  has  the  disposal  of  those  offices  (A);  so>  a  coroner  made 
sheriff,  ceases  to  be  coroner;  or,  a  parson  mad^  bishop,  to 
be  a  parson  (A);  or,  a  judge  of  the  Court  of  Common  Pleas, 
made  a  judge  of  the  Court  of  Queen's  Bench  (Q  ;  or,  a  re- 
membrancer of  the  Exchequer,  made  a  baron  of  the  Exche- 
quer (m);  so,  the  offices  of  mayor  and  town-clerk  have  been 
held  incompatible  because  of  the  subordination,  for  the  duty 
of  the  town-clerk  is  to  attend  on  the  mayor  (w^  and  it  is  now 
settled,  that,  when  twooffices  are  incompatible,  the  subsequent 


inoompatible. 


(A)  1  00091.398." 
(t)  4  Inst  100. 

\k)  Verrior  ▼.  Sandwich  (Mayor), 
1  Sid.  305. 


(/)  Dy.  139. 
(m)  Id.  197. 
(«)  R.  ▼.  Peryam,  2  Keb.  92. 
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iKcoRFOMAL  aooeptaiice  of  one  vacates  the  other  (o);  but,  the  Chief  Jus- 
"iiEOTg.*'  tice  of  the  Common  Pleas  being  made  keeper  of  the  Great 
Seal,  continues  chief  justice  (p);  so,  by  custom,  the  same 
person  may  be  a  judge  and  an  crfBeer  to  exeeute  procoM, 
for  he  acts  in  different  respects,  as  where  baiMs,  or  jmayor 
and  bailifb,  are  judges  in  the  court  of  a  borough,  tliey  may 
also  be  officers  to  execute  the  process  of  the  same  ocnirt  (g); 
so,  the  bailiff  of  a  manor  may  be  the  steward  of  a  manor  (r); 
sof,  a  mayor,  who  is  judge  of  the  court,  may  also  be  a 
gaoler  (*). 


MiniBterial 
offices  executed 

by 


Not  jadicUd 
offices. 


BzoeplioD. 


2.  Execution  of  one  Office  hy  several  Persons. 

561.  IVGnisterial  offices  may  ba  granted  to  two  or  more 
persons,  as  the  office  of  clerk  of  the  Crown  (/);  so,  where  the 
office  of  commissary  was  usually  granted  to  two  persons 
before  the  1  EL  c  19,  the  bishop  may  continue  to  grant  it 
to  two  (u) ;  but  ancient  offices  cannot  regularly  be  granted 
to  two,  nor  otherwise  than  they  usually  have  been {x)\  and 
a  judicial  office,  established  at  common  law,  cannot  be 
granted  to  two  or  more  (y),  as  the  office  of  chief  justice 
or  other  judge  {z)\  so  not  the  office  of  admiral,  for  it  is  judi- 
cial (a) ;  so  not  the  office  of  prothonotary  in  C.  P.,  for  it  is 
not  warranted  by  usage  (a),  sedsecus  as  to  die  prothonotavy 
in  the  Q.  B.  (b) ;  but  an  office  established  by  Act  of  Par* 
liament,  though  it  be  in  part  ju£dal,  as  auditor  of  Ihe  Court 
of  Wards,  may  be  so  granted  (c);  so,  cbancellor  of  a  bishop 
where  it  is  warranted  by  usage(<2). 


(a)  miufanL  r.,  Tk/Ueher,  2  T.  R. 
Sl. 

ip)  1  Sid.  538;  see  ako  D>.  159} 
Cra.Cw,eo«.}  P9PU.28. 

(g)  Crtme  v.  Holland,  Cro.  Car. 
138 ;  S.  C.  nom.  CrahM  y.  Holland, 
W.  Jo*  IW. 

(r)  Oyhttm  t.  Searl,  Cro.  Jac. 
178,  dting  29  H.  8. 

(s)  Oahriel  widow  t.  Clerk,  Cro. 
El.  78. 

(0  11  Co.3b;  2RoU.Abr.152. 


(«)  /oiMt  Y.  Boon,  4  Mod.  17. 

{x)  Hare  andLeUure,  Hob.  214;  4 
Inst.  148;  Walker  ¥.  Lamtke,  W. 
Jo.  263. 

(y)  Jtmee  t.  Beau^  tup. 

(z)  2Ron.Abr.  152. 

(a)  4  IiiKk.  146. 

{b)  Show.  289. 

(c)  11  Co.  a. 

(d)  Joneev.  Beau,  4  Mod.  18 ;  lee 
also  Show.  289. 
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562.  If  a  grant  b6  to  two  without  sajing  the  BurviYor,   incorporeal 
if  one  die,  the  eorviYor  shall  not  haYe  it  {e) ;  but  if  the        m bnts.  ' 


queen  grante  an  office  to  two  and  the  eurviYor,  and  after-  SarriTonhip  of 
wards  grants  to  A.  when  the  office  vacare  amtigerity  the  ^^^' 
grant  shall  not  take  effect,  though  it  be  granted  in  rcYcr- 
sion,  till  both  die,  for  during  the  life  of  either  the  office  is 
not  entirely  vacant  (/). 

3.  Execution  of  Offices  by  Deputy y  or  otherwise, 

563.  As  to  this  point,  there  are  some  offices  which  in  What  offices 
their  nature  and  constitution  imply  a  right  of  exercising  ^^  by^-' 
them  by  deputy ;  some  which  in  their  nature  cannot  be  so  ^^^' 
exerdsed,   and  others  which  may  be  so  exercised  if  the 

power  be  annexed  to  the  grant,  otherwise  they  cannot  be  so 
exercised. 

Of  the  first  description  are  offices  of  inheritance,  as  the  Offices  io  fee. 
office  of  Earl  Marshal  of  England,  forester,  park-keeper, 
&c,  which  may  be  exercised  by  deputy  {g) ;  so,  also,  the 
office  of  high  constable  of  England  (A) ;  so,  he  who  holds  in 
fee  by  personal  service  may  make  a  deputy,  for  the  estate 
may  descend  to  a  woman,  infant,  &c.,  who  may  be  incapa- 
ble of  doing  it  in  person  (t);  and  if  parceners  cannot  agree 
in  nominating  a  deputy.  Chancery  will  direct  them  to  draw 
lots  who  shall  nominate  first  (A). 

564.  Where  nothing  is  required  in  an  officer  but  super-  Offices  not  ra- 
intendency,  he  may  make  a  deputy  (/),  and,  therefore,  a  con-  ^i'"™* ' 
stable  may  make  a  deputy  (m);  so,  every  ministerial  officer  Ministerial 
may  make  a  deputy,  as  a  chamberhdn  or  alderman  (n),  unless 

where  the  office  is  granted  to  be  exeoaied  by  him  in  person, 

(tf)  J<nu9  ▼.  Pugh,  2  Salk.  465.  (/)  R.  t.  Lenihal,  3  Mod.  150. 

(/)  Auditor  CwU'»  ea#e,ll  Co.  4.  (m)  Phelp9  v.  Wincheombe,  Moor, 

■(^)  Flowd.  380;  Bari  of  Skrewt-  845;  S.  C,  nom.  Pkelpe  t.  JVm- 

butyU  ea$e,  9  Co.  48  ;  2  Inst.  382.  eombe,  Roll.  Rep.  274  ;    see  also  1 

(A)  Keilw.  171a.  RoU.  Abr.  591;  3  Bnlstr.  78;  1  Lev. 

(0  2  Inst.  34.  233. 

(it)  i9«ysN0tr  Y.  Beimet,  2  Atk.  482.  (ii)  1  Roll.  274. 
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iNcoKPORBAL   then  he  cannot  make  a  deputy  {o) ;  bo»  an  auditor  in  the 
"  MBNTs.^"     Exchequer  (jp) ;  (but  see  now  4  &  6  W.  4,  c.  15,  IKg.  P.  i. 


tit  Courts  (Exchequer))  ;  so,  if  an  office  of  labour  of  smali 
regard  be  granted  to  a  peer,  he,  in  respect  of  the  dignity  of 
his  person,  may  make  a  deputy,  as  if  a  peer  be  made 
steward  of  a  court-baron,  parker,  &c.  (q) 

So,  a  sheriff  though  made  by  the  queen's  letters  potent 
may  make  a  deputy  (r) ;  so,  a  bishop  on  his  creation  has 
the  power  of  appointing  deputies  (s) ;  and  the  office  of  cleik 
of  the  outlawries  of  the  C.  P.,  which  belongs  to  the  At- 
torney-General, is  invariably  exercised  by  deputy  (t) ;  so, 
generally,  every  officer  who  may  assign  his  office  to  another 
may  make  a  deputy  (t)y  sed  secus  as  to  the  marshal  of  the 
King's  Bench  Prison,  (now  the  Queen's  Prison,  see  Dig. 
P.  ni.  tit.  Prison),  who,  although  he  has  power  to  grant  the 
office  for  life,  yet  cannot  authorize  the  grantee  to]  make  a 
deputy  (a?). 


JudicuJ  offioet 
cumot  be  exe- 
cnted  by  de- 
puty. 


565.  A  judical  officer  cannot  as  a  rule  make  a  deputy,  as 
the  Lord  Chancellor  (y),  or  a  justice  of  either  bench  (r);  so, 
high  steward  of  the  realm,  for  he  is  a  judge  upon  the  trial 
of  peers  (a) ;  so,  not  a  coroner,  nor  an  escheator  (b) ;  yet  if  a 
judicial  office  be  granted  tenefuF  per  ie  vel  depvtatumy  he 
may  make  a  deputy,  as  the  recorder  of  London  (c);  so, 
where  ancient  usage  allows  a  deputy,  a  ju^cial  officer  may 
make  a  deputy  (d). 


Powers  of  de- 
puty. 


566.  A  deputy  has  power  to  do  every  act  which  his  prin- 
cipal might  have  done,  Parker  v.  Kett{e)\  and  it  is  there 


(o)  R.  ▼.  Lmthtd,  3  Mod.  150. 

{p)  4  Inst.  106. 

{q)  Earl  qf  Shrew9bury*9  CMe,  9 
Co.  49. 

(r)  Phe^e  t.  Wifueombe,  Roll. 
Rep.  274. 

(«)  2  Sid.  138. 

(0  4  Inst.  101. 

(x)  39  H.  6. 34  ;  2  Roll.  Abr.  154. 


(y)  4  Inst  88. 

(s)  1  RoU.  Abr.  274. 

(a)  4  Inst.  49. 

(b)  LUl.  Resg.  446. 

(c)  1  Lev.  76. 

(d)  4  Inst.  126, 128. 

(«)  1  Salk.  95 ;  8.  C,  1  Ld.  Rsyn. 
658. 
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8aid>  that  this  is  bo  essentially  incident  to  a  deputy^  that  a  inco&porbal 
man  cannot  be  a  deputy  to  do  any  single  act,  nor  can  he  be  mbnts.  ~ 
restrained  by  covenant  to  some  particulars  of  his  office,  as,  if 
the  under-sheriff  covenant,  that  be  will  not  execute  any  pro- 
cess for  more  than  £20  without  spedal  warrant  from  the 
high  sheriff,  this  is  void,  because  the  under-sheriff  is  his 
deputy,  and  the  power  of  the  deputy  cannot  be  restrained 
to  be  less  than  that  of  his  principal  {g).  But  regularly  a 
deputy  cannot  make  a  deputy,  for  that  imports  an  assign- 
ment of  all  his  authority,  which  is  not  assignable  {g) ;  but 
a  deputy  may  depute  another  to  do  a  particular  act,  as  if  A. 
be  appointed  steward  of  a  copyhold  court,  to  be  exercised 
by  himself  or  deputy,  and  he  appoint  B.  his  deputy,  who 
authorizes  D.  and  C.  to  take  a  surrender  of  a  copyhold  tene- 
ment, the  surrender  will  be  good,  being  only  a  single  act  {g). 
A  deputy,  however,  ought  to  act  regularly  in  the  name  of 
his  prindpal,  as  an  undernsheriff  does  all  in  the  name  of  the 
sheriff  {g)y  and  all  his  acts  are  in  right  of  his  principal  and 
as  his  servant  (A);  but  an  act  by  a  deputy  in  his  own  name 
will  be  good,  except  in  special  cases  (f). 

667.  Ab  an  office  is  a  thing  which  lies  in  grant,  regu-  No  deputaHoa 
larly  an  officer  cannot  be  appointed  without  deed,  so  neither 
can  there,  according  to  the  better  opinion,  be  a  deputation 
without  deed  {i)\  although  it  has  been  said  that  the  deputa-  . 
tion  of  an  office  is  in  its  own  nature  grantable  by  parol, 
and,  therefore,  though  it  should  happen  to  be  granted  in 
writing,  yet  since  it  is  in  itself  grantable  by  parol,  it  may  be 
revoked  by  parol  (A). 

An  imder-sheriff  may,  however,  be  appointed  by  parol,  for 
he  claims  no  interest  in  the  office,  but  as  servant  (/);  so,  a 
high  constable  may  appoint  a  deputy  by  parol  (m). 

{g)  Parker  t.  Kett,  1  Salk.  95 ;  Mod.  147. 
S.  C,  Ld.  Raym.  658.  {k)  Ca.  LaW.  and  Eq.  74. 

{h)  11  E.  4.  1  b.  (/)  Cleeoit  t.  Deny,  Cro.  El.  67. 

(0  Parker  v.  Rett,  1  Salk.  96.  (m)  mdhurtt  ▼.  Waite,  3  Burr. 

(J)  OawUmandLordDaere'teaeet  1259. 
1    Leon.  219;   Ji.  ▼.  Lenikal,    3 

QQ  2 
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HSRBOITA* 

MBRT8. 

Principal  an- 
swerable for 
deputy. 


568.  Bj  the  2  H.  6,  c  10»  it  is  prcmded,  dist  afl  cffioen 
who  are  b j  th^  letters  patent  to  appoint  deiks  and  mi- 
nistersy  shall  be  charged  to  appoint  such  for  whom  llsey  will 
answer  at  their  peril,  and  regularly,  all  officers  shall  answer 
for  their  deputies  (n) ;  so,  the  fianduae  of  a  lord  shall  an* 
swer  for  a  bailiff  put  in  hj  lum  (p);  and  upon  tibe  role  of 
respondeat  superior,  regularly,  all  officers  shall  answer  of 
their  deputies,  in  the  same  manner  as  if  the  acts  were  done 
by  themselyes  (p),  unless  it  be  in  criminal  cases;  thevefinre, 
sheriffs  shall  answer  for  the  escapes,  amerciaments,  &c  of 
their  deputies  (p) ;  so,  where  the  warden  of  the  Fleet  in 
fee  granted  the  office  for  life  to  A.,  who  suffered  escapee, 
he,  and  not  A.,  was  held  liable  {q) ;  so,  where  a  person 
was  appointed  collector  of  the  customs  in  a  certain  port,  who 
was  empowered  by  the  1  EL  c  12,  to  appoint  a  deputy,  and 
a  deputy  so  appointed  by  him  concealed  the  goods  of  a  mer- 
diant,  and  the  customer  being  ignorant  thereof  returned  on 
oath  into  the.  Exchequer  the  cuatoma  of  this  port,  aooocding 
to  the  information  of  his  deputy,  it  was  held,  that  he  should, 
notwithstanding  his  ignorance,  answer  ibr  the  act  of  his 
deputy  (r) ;  but  if  a  derk  in  an  office  mis^nter  anything,  it 
was  hdd,  that  he  himself  should  be  punished,  and  not  the 
master  of  the  office,  because  he  took  a  fee  for  it  (s). 


Eioeption  at  to 
naponsibflitj 
of  saperior. 


569.  (Generally,  an  act  of  the  deputy,  without  the  assoit 
of  his  superior,  will  not  be  a  forfeiture  of  the  office,  as  the 
act  of  an  under-sheriff  or  under-bailiff  is  not  a  forfeiture  of 
theofficeof  the  sheriff  or  bailiff  in  fee  (^);  but  it  seems  from 
otiier  cases  that  if  a  deputy  suffers  escapes,  it  is  a  forf^ture 
by  tiie  prindpal,  unless  such  deputation  be  made  fer  life, 
and  then  the  grantee  for  life  only  forfeits  the  office  (tc),  see 
further  Dig.  P.  nL  tit.  Prisons. 


(n)  2  Inst.  466. 

(o)  Dean  and  Chapter  pf  8t,  PauTe 
ea»e,  dted  2  Ler.  160. 

(p)  4  Co.  33;  2  Inst.  466. 

{q)  Plummer  ▼.  WkiiekeoU,  2  Ler. 
158. 


(r)  Dy.  238,  pi.  38. 

(t)  1  Leon.  146. 

(0  2  Inst  190. 

(tf)  R.  T.  Ladp  Bou§hitm,  2  Lev. 
71.  See  also  Dj.  278;  Cro.  EL 
534;  Poph.  119. 


WHAT  ESTATE   MAT  BE  HAD  IK. 


45$ 


So  it  has  been  said,  that  though  a  mandamus  will  not  lie   tstconrotAAik 
for  a  deputy,  yet  it  lies  for  him  who  deputes  him,  to  have        mints.  " 
such  deputy  either  admitted  or  restored,  for  that  otherwise 
he  might  be  deprived  of  his  power  to  make  a  deputy  (x). 


VL  KSIat  lEstate  mas  be  j^aDr  in  an  i&Ka. 


$  570.  B9tate  in  an  Office  to  a  Man 
amd  kU  Heirs, 
BtUaU^Qfiees. 
571.  Eetaiefor  JJ^e  •»  on  Office. 


%  572.  Curtetp  in  an  Qfiee, 

573.  Dower  in  an  Office. 

574.  No  Dmet  can  he  created  in  t 

Office, 


offices. 


§  570.  Many  offices  are  hereditary,  and  having  existed  Estate  in  an 
time  out  of  mind,  may  be  said  to  be  derived  firom  immemorial  ^*^if  i^i^ 
usage,  or  they  may  be  granted  to  a  man  and  his  heirs,  or  for  life, 
for  years,  or  during  pleasure  only,  see  ante  §  547  et  seq.  (y) 

Many  offices  in  fee  may  be  settled  and  confirmed  to  the  Entail  of 
heirs  of  the  body  of  the  grantee,  as  the  office  of  the  Earl 
Marshal  of  England (z);  so,  there  may  be  an  estate  tail  of 
the  office  of  steward,  receiver,  or  bailiff  of  a  manor,  because 
it  is  exercisable  within  lands  {a) ;  so,  of  the  chamberlainship 
of  the  Exchequer(i);  so,  it  may  be  granted  by  a  man  to  be 
regranted  to  himself  and  the  heirs  male  of  his  body  (&);  or 
there  may  be  a  covenant  to  stand  seised  of  it  to  the  use  of 
another  (e);  but  it  has  been  held,  that  the  great  chamber- 
lainship of  England,  being  inherent  in  the  blood  of  the  first 
grantee,  was  incapable  of  alienation,  and  could  not  therefore 
be  entailed  (^ 


(jf)  R.  Y.  Preeideni,  Sfc.  qf  the 
Marehee,  1  Ler.  306 ;  S.  C,  2  Keb. 
738;  S.  C,  1  Vent.  110. 

(y)  Dy.  285;  Earl  qf  Skrewe- 
bury' 9  caeCf  9  Co.  48;  RaynelVs 
eaee,  9  Co.  99 ;  2  Inst.  382. 

(r)  1  H.  7.  28,  cited  in  NeciVe 
ease,  7  Co.  33  ;  bnt  see  Show.  P.  C. 
1,  where  the  doctrine  laid  down  in 


that  case  is  called  in  question. 

(a)  1  Inst.  20.  a.;  1  Roll.  Abr. 
838. 

(b)  W.  Jo.  114. 

(e)  Id.  118.  See  also  Comb.  196; 
3  Mod.  145. 

{d)  W.  Jo.  96,  per  three  jnatloes 
contra  Crew,  C.  J. ;  Collins'  Claims 
Peer.  181. 
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INOOKPORSAL 

HBRKDITA- 

MBNT8. 

Estate  for  life 
in  an  office. 


571.  At  common  law  all  offices  of  justice  were  grantable 
for  life,  (see  ante,  §  548)5  but  it  is  said,  that  when  the  queen 
grants  an  office  at  will,  though  she  should  grant  to  the 
patentee  a  rent  for  his  life  for  the  exercise  of  the  same,  yet 
this  was  no  absolute  estate  for  life,  because  the  rent  being 
granted  on  account  of  the  office,  and  in  discharge  of  the 
duties  of  the  place,  whenever  his  interest  in  the  office  ceased, 
the  rent  would  determine  also,  being  originally  granted  for 
the  exercise  of  the  office  in  which  he  ceaaed  to  be  con- 
cerned (e). 

An  office  granted  for  life  maybe  granted  with  remainder 
over  to  another  for  life  (/).  So,  the  lord  of  a  manor  may 
by  deed  grant  the  stewardship  of  the  manor  of  the  courts 
thereto  belonging,  for  the  life  of  the  grantee,  so  as  to  bind 
the  future  owners  of  the  manor  (g). 


Curteiy  in  an 
office. 


572.  Curtesy  and  dower  are  both  incident  to  offices  of 
inheritance.  From  an  early  case  dted  by  Lord  Coke,  it 
appears  that  John  Duke  of  Lancaster  claimed  to  exercise  the 
office  of  seneschal  of  England,  at  the  coronation  of  Kicfaard 
2«  as  tenant  by  curtesy,  which  claim  was  allowed ;  and  a 
similar  claim  was  made  at  the  same  coronation  by  John 
Dymock,  to  the  office  of  King's  champion,  which  was  in 
like  manner  allowed  {h). 


Dower  in  an 
office. 


573.  So,  a  woman  may  be  endowed  of  an  office  of  inherit- 
ance, as  of  the  office  of  the  marshalsea,  to  have  the  third 
part  of  the  profits,  and  in  such  case  she  shall  be  contiibutoiy 
to  a  third  part  of  tiie  chaige ;  so,  she  may  be  endowed  de 
tertiA  parte  exituum  provenenty  de  custodid  gaolm  Abbath, 
Westm.,  or  of  the  third  part  of  the  profits  of  courts,  fines, 
heriots,  &c  (i) 


(«)  1  Inst.  42.  a. 
(/)  Barl  of  Shretoibwy*9  ca»e, 
9  Co.  48. 
(^)  BartMi  t.  DofnMt,  3  B.  &  C. 


616. 

(A)  Coll.  Claims  Peer.  5. 

(0  Plow.  379;  Perk.  342;  F.  N. 
fi.  149 ;  I  Inst.  32.  a. 
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674.  In  Bellamy  v.  Burrow  (A),  it  was  hsAA,  that  a  trust  incokpomal 
might  be  created  of  aa  office,  and  that  an  office  might  be  °'m  "tI^' 
granted  to  one  in  trust  for  another,  but  subsequent  deci-  Notnutcanbe 
dons  have  made  this  doctrine  very  questionable ;  thus,  in  ^J^^  "*  "^ 
Lau>  V.  Law{l),  where  A.,  by  his  interest  with  the  commis- 
doners  of  excise,  got  an  office  in  that  branch  of  the  revenue 
for  B.,  who  in  consideration  thereof  gave  a  bond  to  A.  to 
pay  him  j£lO  per  annum  as  long  as  B.  enjoyed  the  place, 
equity  would  relieve  against  the  bond ;  so,  in  Parsons  v. 
Thompson  (m)  and  Garforth  v.  Feam  (n),  it  was  held,  tiiat 
if  an  action  for  money  had  and  received  were  brought  upon 
tiie  footing  of  an  agreement  to  allow  a  certun  proportion  of 
the  profits  of  the  office,  in  consideration  of  his  having  pro- 
cured or  been  aiding  to  the  defendant's  appointment  to  it, 
the  plaintiff  could  not  recover;  in  tiie  latter  of  these  cases 
it  is  said,  **  The  appointment  of  any  customer  contrary  to  the 
12  K.  2,  c.  2,  is  a  misdemeanour.  That  statute,  tiiough 
very  ancient,  is  certainly  not  obsolete,  it  is  the  statute  under 
which  they  are  sworn  in  the  Exchequer.  It  not  only  pro- 
hibits tiie  appointment,  but  goes  on  to  say,  that  *  none  that 
pursuetii  by  him  or  by  others,  privily  or  openly,  to  be  in  any 
manner  of  office,  shall  be  put  in  the  same  office  or  in  any 
other,'  and  the  5  &  6  Ed.  6,  c  16,  makes  void  all  promises, 
bonds,  and  assurances,  as  well  on  the  part  of  tiie  bargainor 
as  tiie  bargainee  (o);"  so,  where  A«  and  B.,  part  owners  of 
a  ship,  and  also  husbands  or  managing  owners,  sold  a  part  of 
their  interest  to  C,  and  the  deed  contained  a  covenant  that 
C.  should  be  appointed  to  tiie  command  of  the  ship,  and 
that  A.  and  B.  should  continue  husbands,  it  was  held,  that 
though  tiie  covenant  to  continue  C.'s  agents  in  the  concern 
of  the  ship  might  be  lawful  if  it  stood  alone,  yet  the  deed 
being  founded  on  a  contract  for  the  sale  of  the  shares,  witii 
a  stipulation  for  the  appointment  to  tiie  command,  and  the 
continuance  of  the  management,  it  was  illegal  and  void,  in- 

{k)  Ca.  temp.  Talbot,  97.  («)  Id.  327. 

(/)  Id.  140.  (o)  Per  Ld.  Loughboroagh,  lb. 

(m)  1  H.  B1.  322. 
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zNcoRPORBAL  aflniiich  SB  It  WAS  contrary  to  the  interest  of  the  chartders 
°  m"nt8.^~     and  the  other  owners  {p),  see  further,  as  to  the  sale  of  offices. 


Dig.  P.  HI.  tit  Offices. 


575.  There  may  also  be  a  reversionaiy  interest  in  an 
office  {q). 


vn.  l^oiD  an  HMtt  mas  be  forfefteb  or  lost. 


$  576.  F\[nfeiture  qf  an    Ofiee  hy 
Abuser, 

577.  Forfeiture  rf  an    Cffiee   hy 

Nom'Ueer, 

578.  Where  Non-attendance  U  no 

Forfeiture, 

579.  In  respect  qf  private  Matters, 

580.  Breach  of  Condition. 

581.  Forfeiture  by  Refuser. 

582.  Forfeiture  by  whose  Act, 
Tenant  in  Tail. 
Officer  for  L\fe, 
Deputy. 

583.  Joint  Officers. 

584.  Forfeiture  to  the  Crown, 


%  585.  Loss  qf  Office  for  Insuffieieney. 

586.  Scire  FadaStWhennecessary. 

587.  Loss  by  Sale  of  Office, 
What  Offices  wUhm  the  Sta- 
tute, or  otherwise. 

588.  Sale  of  Office,  how  far  illeyal 

at  Common  Law. 

589.  Loss  qf  Cffiee  by  Acceptance 

qf  another  Cffiee. 

590.  By  Destruction  qf  the  Hdny 

to  which  the  Cffiee  U  an- 
nexed, 

591.  By  Neglect  to  qualify. 

592.  By  Demise  qf  the  Crown. 

593.  By  Surrender. 


Forfbitare  of 
an  office  by 
abiuer. 


§  576.  To  every  grant  of  an  office  is  annexed  a  condition 
in  law,  'that  the  officer  shall  do  that  which  to  the  office 
belongs,  and  for  breach  of  the  condition  the  office  is  for- 
feited (r).  An  office  may  be  forfeited  three  ways,  namely, 
by  abuser,  by  non-user,  and  by  refiiser. 

Wherever  an  officer  acts  contrary  to  the  nature  and  duty 
of  his  office,  the  same  is  forfeited  {s);  as  if  a  gaoler  suffers 
voluntary  escapes  (f),  or  is  guilty  of  extortion  (u);  so,  if  a 
sheriff  suffer  a  felon  to  escape,  whether  voluntarily  or  ne- 
gligently, it  is  a  forfeiture,  though  the  office  be  for  life  or  in 


(jt)  Card  Y.  Hope,  2  B.  &  C.  661. 
(q)  See  ante,  $  544. 
(r)  Litt.,  8.  378 ;  1  Inst.  233.    See 
also  JBar^/tf//Y.Z>oirfie»,3B.&C.  617. 


(«)  1  Inst.  233. 

(0  B'  ▼.  Lenthal,  3  Mod.  143. 

(«)  R,Y.Lady Bouffhtont2Ije^.7l, 
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tee  (x) ;  but  one  negligent  eecape  is  not  a  forfeiture,  though  zncorporbal 
it  is  otherwise  with  a  voluntary  escape,  or  with  two  ne-  mbnts.  * 
gligent  escapes  (y);  but  the  act  of  forfdture  by  a  gaoler,  who 
has  but  a  particular  estate,  as  for  life  or  years,  does  not 
affect  him  in  reyersion  or  remainder  who  has  the  inherit- 
ance, whose  title  shall  immediately  accrue  upon  such  for- 
feiture,  and  not  go  to  the  queen  {z). 

So,  it  is  to  be  understood,  that  if  any  keeper  kill  any  deer 
without  warrant,  and  convert  them  to  his  own  use,  or  cut 
any  trees  or  underwood,  it  is  a  forfeiture  of  his  office(a). 

577.  With  respect  to  non-user  of  an  office,  a  distinction  Forfeiture  bj 
is  to  be  taken  where  the  office  concerns  the  administration  "®^'''^' 
of  justice  or  the  commonwealth,  and  when  it  concerns  a 

private  individual  (&).  In  the  first  case,  tiie  officer  ex  affieio, 
or  of  necessily,  ought  to  attend  without  demand  or  re- 
quest; in  this  case,  therefore,  by  non-user  or  non-attend-' 
ance,  the  office  is  forfeited,  as  the  office  of  chamberlain, 
the  Exchequer  protiionotary,  clerks  of  the  warrants,  &c.  in 
the  Common  Pleas,  for  the  attendance  of  these  officers  is  of 
necessity  for  tiie  administration  of  justice,  and  the  attend-^ 
ance  of  the  derk  of  the  market  is  of  necessily  for  the  com- 
monwealth. 

578.  So,  non-attendance  is  a  good  cause  of  forfeiture  of  where  non- 
the  office  of  recorder,  his  office  being  a  puUic  office  relating  n^rfciSre. 
to  the  administration  of  justice  (c).     But,  when  the  officer 

ought  not  to  attend  and  exercise  his  office  but  upon  demand 
or  request  of  him  to  whom  he  is  officer,  there  non-attend- 
ance is.  no  cause  of  forfeiture  witiiout  demand  or  request 
made,  as  where  the  office  of  steward  is  granted  to  one  to 

(jg)  SHr  John  8wage*9  ease,  Dj.  8.  b. 

151  b;  2  RoU.  Abr.  155.  (b)  Barl  qf  Skrewthay's  com,  9 

(y)  39  H.  6.  c.  33  ;  2  RoU.  Abr.  Co.  50. 

155 ;  2  Vem.  173.  (c)  R.  t.  Tptwieh  (BaOifk,  Sfc), 

(x)  R.  ▼.  Lady  Bouffktom,  2  Ler.  2  Salk.  435 ;  8.  C,  2  Ld.  Raym. 

71.  See  aleo  Poph.  11».  1233.    See  alio  4  Burr.  1999. 

(a)  1  Inst.  233,  citing  15  E.  4. 
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iNcoftPOKKAL  hold  courts  when  he  shall  be  required,  it  is  implied  in  the 
'  Mnm.^'     grant  that  he  is  not  bound  to  hold  courts  but  upon  request, 


and  non-attendance  without  request  made  ie  no  cause  of  fop- 
feiture(iQ;  so,  if  a  man  grants  an  annuity  pro  cansiUo  im- 
pendendo,  he  is  not  bound  to  give  counsel,  but  upon  request 
made  (e).  But  bare  non-attendance  will  not  be  a  cause  of 
forfeiture;  therefore,  where  the  king  gave  a  licence  to  a 
serjeant-at-arms  for  not  attending  the  ChanceUor,  it  was  no 
forfeiture,  though  the  licence  was  only  by  parol  {/) ;  so,  if 
an  officer  be  imprisoned  for  a  misdemeanour  in  his  office 
non-attendance  during  his  imprisonment  is  no  forfeiture  (^), 
particularly  if  the  non-attendance  arise  from  sickness  or 
other  inevitable  acddent  (h). 

In  reqiect  of  579.  When  the  office  relates  to  any  man's  private  con- 
pnTatematten.  ^^^j^  ^^^  ^^  officer  ought  ex  officio  to  attend  his  office 
without  request,  there  the  non-user  or  non-attendance  is  no 
cause  of  forfeiture  unless  the  non-user  or  non-attendance  is 
cause  of  prejudice  or  damage  to  him  whose  officer  he  is,  in 
something  which  concerns  his  charge,  as  if  a  parker  does 
not  attend  one  or  two  days,  and  within  those  days  no  pre- 
judice or  damage  happens,  it  is  no  forfeiture,  but  if  by  rear 
son  of  his  absence  persons  unknown  kiU  any  deer,  it  is  a  for- 
feiture of  his  office,  and  therewith  agrees  5  E.  4.  6,  dted 
JEarl  of  Shrewsburj^s  case  (i). 

BreMh  of  oon-       580.  If  conditions  in  law  which  are  annexed  to  offices  be 

tion  in    w.     ^^^  observed  and  fulfilled,  the  breach  is  a  cause  of  fbrf^ture, 

whether  it  be  by  non-user  or  abuser  (J);  therefore,  in  the  case 

of  a  searcher  of  customs  in  a  port  town,  if  neither  the  searcher 

himself  nor  any  of  his  deputies  attend,  though  it  do  not  ap- 


(d)  R.  ▼.  fy9wieh  (Balifi,  Sfc),  (/)  Moor,  193. 

2  Sidk.  435 ;  S.  C,  2  Ld.  Raym.  (ff)  R.  ▼.  RooJtt,  Cro.  Cur.  492. 

1233.    See  also  4  Bnrr.  1999.  (A)  lb.;  R.  t.  Welli  (Corportiitm), 

[€)  39  H.  6.  22,  cited  Barl  of  4  Burr.  1999. 
Shrewsbury's  ease,  9  Co.  50 ;  Bruin's  (<)  9  Co.  50  b. 

ease,  Dy.  369.  0)  11  E.  4.  1.  b. 
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pear  to  be  from  actual  negligence,  yet  this  voluntary  ab-    inookpouai. 
sence  by  himcielf  and  his  serrante  is  deemed  not  crassa  ne-        mbnts.  * 
ghgeMoL  merely,  but  a  voluntary  omission  and  forfeiture  (A) ;  ' 

80,  too,  *^If  a  gaoler  leaves  the  prison  doors  unlocked,  and 
the  prisoners  escape,  it  is  to  be  considered  not  oioly  a 
negligent,  but  a  voluntary  escape  (/) ;"  for  these  condi- 
tions, being  pro  commodo  regis  et  papuKj  are  held  to  be  as 
strong  and  binding  as  express  conditions  (m) ;  and,  therefore, 
though  the  office  of  forester,  or  the  like,  descend  to  an  in- 
fimt,  or  feme  covert^  (where  by  law  they  may  so  descend),  yet 
if  they  are  not  exerdsed  by  sufficient  deputies,  they  become 
forfeited,  notwithstanding  the  natural  debility  of  the  princi- 
pal (n);  so,  if  a  parker  or  forester  cut  down  trees  for  re- 
parations, so  as  not  to  leave  suffident  for  browse,  shade,  and 
cover  for  the  game,  this  will  be  a  forfeiture,  because  he 
breaks  the  condition  annexed  in  law  to  his  office,  that  he 
will  preserve  the  game  and  not  do  anything  that  may  di«' 
minish  and  destroy  them  (o). 

581*  As  to  refusal,  in  all  cases  where  an  officer  is  bound  Forfdtare  bj 
upon  request  to  exercise  an  office,  if  he  neglects  to  do  it  "'^■■• 
upon  such  request,  he  forfeits  it,  as  if  the  steward  of  a  manor 
is  requested  by  the  lord  to  hold  a  court,  which  he  doth 
not,  it  is  a  forfeiture  (p);  so,  asarecorder  is  bound  to  attend 
and  assist  at  the  sessions,  to  direct  a  corporation  in  the  pro- 
ceedings of  justice,  his  non-attendance  was  held  to  be  a  cause 
of  forfeiture  (q) ;  but  it  must  be  a  general  refusal  or  neglect 
to  attend,  to  occasion  such  a  forfeiture  (r). 

582.  If  tenant  in  tail  of  an  office  commit  a  forfeiture,  Forfeitiire,  bj 

wbote  act. 

(k)  IL  ▼.  Rooks,  Cro.  Car.  492.  385.    Seealao  Popb.  119  ;  1  And.  29; 

(0  Per  CurUm,  lb.  Moor,  707  ;  2  Mod.  121. 

(m)  Ut.,  aect.  378,  379  ;  1  Ini^  (jf)  Sari  qf  Shrewsburif's  coie,  9 

233,  234.  Co.  50  b. 

(n)  8  Co.  44;  Cro.   Car.    556;  {q)  Serjeant   Whiiaere'i  eaee,  2 

Hard,  11.  Salk.  435 ;  S.  C,  2  Ld.  Raym.  1233. 

(o)  Litt.,  aect.  378,  379 ;  1  Inst.  (r)  R.  ▼.  WelU  {Corporation),  4             . 

233 ;  Pemkroke  ▼.  Berkeley,  Cro.  El.  Burr.  1999. 
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XcDsnt  ID  tiiL 
Oiieertefife. 


mooBvonAi.  this  AtH  lind  liie  iflsae  by  ibioe  of  the  ooDdbioii  iaete  sh 
nezed  by  law  to  the  e8taAe(«);  but  if  an  officer  fiir  life 
oommit  a  finrieitiiie,  tbisdian  not  afiect  him  that  hath  the 
inheritance  (/). 

If  the  deputy  of  an  oflKoe  in  fee  does  any  act  by  which 
liie  office  18  ferfoted^  the  inheritance  of  the  office  is  theidiy 
loet(u);  but  if  a  peraoo^  having  an  office  of  inheritance^ 
gnmtB  a  lease  of  the  same  fer  life  and  the  leasee  commitw  a 
fecfeitnie,  tiie  office  for  life  is  ferfeited  to  him  in  levenian 
and  not  to  the  Ciown  (v). 


Joint 


588.  Where  an  office  is  granted  to  two,  and  one  of  them 
is  attainted  oftreaaon^the  other  shall  not  foifdt;  therefiHe, 
where  the  office  of  guardian  and  keeper  of  the  paik  was 
granted  to  two»  witli  a  certain  fee,  during  their  lives,  and 
the  longest  liver  of  them,  to  be  exercised  by  them  or  their 
sufficient  deputy,  fer  whom  they  should  answer,  and  one  of 
them  was  attainted,  it  was  held,  that,  bdng  only  an  office  of 
skiU  and  confidence,  the  sune  was  not  ferfdted,  but  that 
the  other  should  hold  the  same  with  the  profits  incident 
thereto(4r);  but  where  it  is  an  office  of  trust  and  confidence, 
and  one  of  the  jdnt  officers  is  attainted,  the  entire  <^ce  is 
fer^ted  to  the  queoi,  fer  she  cannot  make  one  to  occupy 
in  common  with  another(y). 


Forfeiture  to 
the  Crown. 


584.  If  an  office  be  forfeited,  the  Crown,  as  a  rule,  shall 
have  the  benefit  of  the  forfeiture,  (but  see  stgmna,  §  582), 
and,  therefere,  where  a  statute  makes  an  office  void  fer  any 
cause,  the  queen  shall  have  theforfdture  (z) ;  so,  where  the 


(t)  NeviTs  ease,  7  Co.  34  b, 
cttmg  22  Aa.  34;  8  H.  4.  18;  39 
H.6.32;  11  E.  4.  1 ;  20  E.  4.  5,6; 
Nevifi  eaee.  Flow.  370. 

(/}  JL  ▼.  Ladp  BroufkUm,  2  Ler. 
71.  SeealioPoph.ll9;2Ro]LAbr. 
155. 

(«)  Brow  Abr.  Ht.  Depotj,  pi.  7. 
See  abo  Dy.  278 ;   Cro.  EL  534 ; 


P^K  119. 

(«)  JL  TTummUme,  3  Ler.  288; 
S.  C,  2  Salk.  409,  retoguixiiy  Leif 
Bnmgktam^e  eaee,  tup, 

(jr)  NmriTe  eate,  Flowd.  378. 

(y)  Id.  380.  See  abo  Brook,  tit 
Offiee,  pL  51. 

(i)  M,  T.  MmUo9e,  3  Ler.  289. 


for  insaffi- 
cimcy. 
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office  of  arahdeaoon^B  register  was  forfeited  under  the  5  &  6   iNoomFosBAi. 
£.  6,  c.  16,  against  the  sale  of  offices,  it  was  held,  that  the     ™i!?n.^* 
ardideacon  being  disabled,  the  long  as  supreme  ordinary 
should  have  the  nomination  (a). 

&85.  Besides  the  above-mentioned  causes  of  forfeiture,  Loss  of  office 
an  office  najr  be  lost  hj  other  causes,  as  insufficiency,  or 
inability  to  execute  it,  thus,  if  a  superior  put  a  deputy  into 
an  office,  exerciseable  by  deputy,  who  is  ignorant  and  un- 
skilful, or  otherwise  unable  to  fulfil  the  duties  attached  to 
it,  this  is  a  forfeiture  of  the  office  by  the  principal,  and  the 
grant  is  TQid,  and  the  officer  removable  {b) ;  so,  though  the 
queen  hendf  grant  an  office  in  any  of  the  courts  of  West- 
minster to  a  person  who  is  insufficient,  the  judges,  who  are 
the  proper  persons  to  decide  upon  his  abilities,  are  the  proper 
persons  to  remove  him;  therefore,  where  a  filacer  of  the  C.  P« 
was  absent  fi?om  Ids  office  fi>r  two  years,  and  had  fanned  out 
his  office  firomyear  to  year,  without  licence  from  the  Court, 
he  was  discharged  by  the  chief  justice,  ex  assensu  socianan 
suarum,  fay  words  openly  spoken  in  court  (c) ;  so,  an  officer 
was  turned  out»  because  that  he  spoUavit  quadam  recorda 
contra  officii  std  ddiium  (d);  so,  a  derk  of  the  peace  was 
removed  for  not  delivering  the  records  to  the  new  ctutos 
rotulorum{e). 

586.  But  an  officer,  who  holds  his  office  by  patent,  can-  Scire  faeioM, 
not  bfe  turned  out  without  a  scire  facias  (f).  J[^^^ 

So,  though  an  officer  be  removed  for  insufficiency,  it  is 
said  that  he  cannot  be  abridged  of  his  fee  during  his  con- 
tinuance (^). 

(a)  Woodward  t.  Foxe,  3  Lev.  13.  See  also  Carth.  426;  Ld.  Rayiii. 

289;  S.  C,  2  Vent.  187.  158,   166;   2  Str.  996;  Holt,  88, 

(P)  4  Mod.  29,  30,  Arff.  pi.  1. 

(c)  Dy.  114  b,  pi.  64;   S.  C,  1  (/)  Dy.  155,  198,  211;  8  Co.  44; 

Roll.  Abr.  155.  9  Co.  98;  1  lust.  233 ;  Cro.  Car.  60; 

(df)  PUHngion'i  eofe,  1  Keb.  597.  1  RoU.  Abr.  580 ;  3  Lev.  288 ;  1  Sid. 

(e)  R.  T.  Mvam,  4  Mod.  31,  32 ;  81 ;  3  Mod.  335. 

S.  C,  Show.  282;  S.  C,  12  Mod.  (jf)  Cro.  Jac.  17»  18. 
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iNooBvomBAL  587.  AgaiD^  an  office  may  be  lo6t  by  a  sale  thereof 

umvTB^'  within  the  5  &  6  £.  6^  c  16^  and  this  statute  extends  to  all 

Lost  byaaieof  offices  which  concem  the  administration  of  jnstace,  as  wdl 

^^'  in  the  spiritual  courts,  as  in  the  oourts  of  common  law  (A) ; 

within  the  gta.  SO,  to  the  office  of  Warden  of  the  Fleet  (t) ;  so^  to  all  offices 


tate,  or  other* 


which  concem  the  revenue  of  the  Crown  (A),  as  to  the  cof- 
ferer of  the  king's  household  (/),  or  surveyor  of  the  cus- 
toms (m),  and  it  will  be  within  the  statute  if  a  man  for 
money,  &c.,  surrender  such  an  office,  to  the  intent  that  the 
queen  may  grant  it  to  another(n) ;  so,  an  obligation  for  the 
performance  of  covenants  in  an  indenture  will  be  void  if 
there  be  anything  relating  to  the  sale  of  an  office  (o) ;  so, 
where  a  trust  is  created^  it  is  clearly  within  the  statute  (p) ; 
so,  an  assignment  of  the  emoluments  of  the  office  of  deric 
of  the  peace  is  invalid  {q).  But  the  office  of  buliff  of  a 
hundred  is  not  within  the  statute,  for  it  is  not  a  place  of 
trust(r);  so,  not  a  place  in  the  Six  Clerks'  Office,  for  it  is 
merely  a  ministerial  office  (s) ;  so,  not  an  office  of  inherit- 
ance {t);  so,  not  an  office  for  life  or  years  derived  from  an 
office  of  inheritance  (u);  so,  it  is  not  within  the  statute  if  a 
deputy  gives  a  bond  to  pay  a  moiety  of  the  profits  to  his 
principal,  for  that  amounts  only  to  an  allowance  of  the  other 
moiety  to  the  deputy  for  his  trouble  (x);  or  a  sum  in  gross 
out  of  the  profits,  for  if  the  profits  do  not  amount  to  it,  it 
shall  not  be  paid(y);  so,  a  less  sum  certain  where  the  pro- 
fits aro  uncertain  (y) ;  so,  the  statute  does  not  extend  to 


(A)  3  Inst.  148 ;  12  Co.  78 ;  Cro.  673 ;  S.  C,  6  J.  B.  Moore,  28. 
Jac.  269 ;  2  Vent.  267.  (r)  Oodbolt'i  ease,  4  Leon.  33. 

(t)  Huf^guuT.  Bambridffe,'WiXloB,  (t)  I^Hnrow   ▼.  Beynoide,   Bee. 

241.  Abr.  tit  Offices,  (F). 

{k)  1  Inst.  234.  (0  Willes,  245. 

(0  Ingram' 9  eaee,  Cro.  Jac.  386.  («)  Eliit  t.  Buddie,  2  Ler.  151. 

(m)  2  And.  55.  («)  OuU^wrd  ▼.  De  CardoneU,  2 

(n)  1  Inst.  234 ;  2  And.  57.  Salk.  466 ;  S.  C,  nom.  CaO^erd  t. 

(o)  2  And.  57.  CardtmeU,  1  Com.  1. 

(p)  Fordiee  ▼.  WiUie,  3  B.  C.  C.  (y)  Oodo^km  ▼.  TSidor,  2  Salk. 

579.    See  ante,  $  574.  468. 

(9)  Palmer  t.  Bate,  2  B.  &  B. 
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commisaions  in  the  srmj(z) ;  so,  not  to  the  office  of  private   inoorpokkal 
secretary  (a) ;  so^   not  to  pages  of  the  presence  {b),     So»       mbnts.  ' 
before  6  G.  4,  cc.  82, 83,  the  sale  of  offices  in  the  courts  of 
Q.  B.  and  C.  P.  was  not  unlawful,  see  further  as  to  the 
sale  of  offices  under  the  different  statutes.  Dig.  P.  in.  tit. 
Offices. 

688.  It  appears  that  the  offering  a  bribe  for  procuring  an  Sale  of  office, 
appointment  to  a  public  office  was  a  misdemeanour  at  com-  atoommoi^. 
mon  law  (e) ;  and  it  has  been  decided,  that  the  appointment 
of  captain  of  an  East-Indiaman,  although  not  within  the 
statute,  (see  stqfra,  §  587),  cannot  be  sold  by  the  owner 
without  the  consent  of  the  East  India  Company,  such  a 
sale  being  held  contrary  to  a  by-law  of  the  company  and 
also  to  the  principles  of  public  policy  {d) ;  and  any  private 
agreement  entered  into  between  parties  for  procuring  an 
appointment,  without  the  knowledge  of  the  person  who  has 
the  power  of  appointing,  has  been  held  to  be  such  a  fraud 
upon  him  as  would  avoid  the  covenant,  whether  the  office 
be  lawfully  saleable  or  not  (e). 

So,  Courts  of  equity  acting  upon  the  spirit  of  this  statute  In  equity. 
have  interposed  at  different  times  to  set  aside  bonds  and  an- 
nuities given  in  regard  to  such  offices  (/);  therefore,  where 
a  person  gave  a  sum  of  money  to  another  for  procuring  him 
a  commission  in  the  marines,  the  bargain  was  decreed  to 
be  void(y) ;  so,  where  bonds  were  pven  to  secure  the  pay-  • 
ment  of  annuities  granted  in  consideration  of  recommend- 

(jr)  /m  t.  Jske,  Free,  in  Chan.  (e)  R.  ▼.  Vauffham,  4  Burr.  2494; 

199 ;  Sffmonda  t.  Oibson,  2  Vem.  R,  r.  Polhman,  2  Campbell,  230. 

308 ;  Morri9  t.  M^CuUockj  AmbL  (iQ  Blaeiifbrd  ▼.  Preiton,  8  T.  R. 

432.   See  also  5  Burr.  2698 ;  1  H.  89. 

Bl.  326.  (e)  Waido  t.  Martin,  4  B.  &  C. 

(e)  Harringtfm  t.  Khprogge,  2  319;  S.  C,  6  D.  &  R.  364  ;  2  C.  & 

B.  &  B.  678,  n.;  S.  C,  6  J.  B.  Moore,  P.  1. 

31,  n. ;  2  Chitt.  Ca,  temp.  Mans-  (/)  Fonbl.  Treat.  Eq.,  b.  1,  e.  4, 

field,  475.  s.  4. 

(b)  Harrington  t.  Dm  C9to/e/,  1  {g)  Morrii  t.  MCuUoeh,  Ambl. 

B.  C.  C.  121.  432. 
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iHooftPOMAL   ing  oertain  ptrtieB  to  be  pages  of  die  pEesenoe,  a  peipetml 
M urra.  *     injimction  against  the  bonds  was  granted  upon  the  pufaEc 
poUcy  of  law^  although  the  office  was  not  within  the  5  &  6 
K6(A> 

eeSmstlT'  ^^*'  ^^  ^^  ""^^  likewise  be  lost  by  the  acoqytsnoe  of 
anoilier  oflfee.  another  office  that  is  incompatible  therewith,  as  if  the  one 
office  be  under  the  control  of  the  other^  therefore  if  the  re- 
membrancer of  the  Ezdiequer  be  made  a  baron  of  the  EIx- 
chequer  (t);  but  acceptance  of  an  incompatible  office  has 
been  held  not  to  operate  as  an  absolute  avoidance  of  a  foimer 
office^'),  see  further,  aniey  §  560. 

^  deftnictlni  590.  So,  an  office  may  be  lost  by  destruction  of  the  thing 
which  the  ofliee  to  which  the  office  is  annezo^  as  if  one  grants  the  office  of 
parker  and  afterwards  destroys  his  park,  the  office  with  all 
casual  fees  is  gone,  Howards  case  (A) ;  and  it  is  there  said, 
that  **  although  it  be  true  that  an  officer,  who  hath  the  grant 
of  an  office  for  life  or  years,  and  is  to  haye  the  profit  of  ca- 
sual fees,  as  steward,  bailiff,  or  parker,  cannot  be  discharged 
of  the  office,  for  then  he  should  not  have  his  casual  fees, 
that  is  to  be  understood  that  the  grantor  cannot  appoint  an- 
other, where  the  park  or  manor  continues,  but  when  the 
park  itself  is  determined,  and  disparked,  the  office  which  is 
appendant  thereunto  shall  be  also  determined  (Z)." 

So,  if  a  corporation  be  dissolved  or  surrender,  the  office 
of  recorder,  town-clerk,  &c  is  gone  (m) ;  but  if  the  queen 
or  another  grant  to  an  officer  a  collateral  fee,  as  £20  per  anr 
nam  for  his  life,  for  the  exercise  of  his  office,  that  does  not 
determine  on  the  determination  of  the  office  (m). 


kaRiiezed. 


qnaiiiy, 


I^n^lMtto         591.  By  the  13  C.  2,  c  1,  and  25  C.  2,0.2,  all  persons  ad- 
mitted to  any  office  of  trust  were  required  to  take  certain 

(A)  Harrimfftonr.Du  Chatel,  1  B.  (/)  R,  ▼.  Paitetan,  4  B.  &  A4  9. 

C.  C.  124.    See  also  HartwtU  ▼.  {k)  Cro.  Car.  60. 

Harfwell,  4  Vei.  811.  {I)  Per  (Siriam,  lb. 

(0  Dj.  197  b.  (m)  Howard'i  ewe,  Hott.  87. 
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oathsy  and  also  the  sacramenty  as  a  quaHfication  for  their  iKcompoBXAi. 
holding  office ;  but  these  Acts  have  been  either  repealed  or  " Sbnt"^' 
considerably  altered  by  subsequent  statutes.  Under  one  ol 
these,  the^  G.  1,  c.  6,  it  has  been  held  that  since  that  statute 
the  election  of  a  person  who  had  neglected  to  qualify  within 
the  time  prescribed  was  not  void^  but  Toidable(n),  see  fur- 
ther IHg.  P.  L  tit.  Oaths,  AFFntMATiONS,  P.  n.  tit.  Cob- 
PORATioNs,  p.  in.  tit  Roman  Catholics. 

592.  So,  by  the  common  law,  all  patents  of  justices  of  the  By  demise  of 
Courts  of  Q.  B.,  C.  P.  and  Exchequer,  as  also  of  sheriffs,  '^°'^* 
escheators,  commissioners  of  oyer  and  terminer,  &a,  and  At- 
torney-General, determined  by  the  demise  of  the  Crown ; 

but  the  7  &  8  W.  3,  c  27,  1  A.  c.  8,  and  4  A.  c  8,  have 
provided  that  such  offices  should  continue  for  six  months, 
unless  sooner  determined  by  the  successors;  and  in  regard 
to  tiie  judges,  the  1  6.  3,  c.  23,  has  declared  tiiat  they  sl^uld 
not  be  affected  by  any  such  demise.  So,  the  office  of  sherifiP, 
in  places  where  he  is  chosen  by  a  corporation,  having  by  its 
charter  the  inheritance  of  the  office  in  them,  does  not  deter- 
mine by  such  demise  (o),  nor  the  authority  of  a  coroner  or 
verderor(<?);  so,  no  corporate  officer,  who,  by  the  charter, 
is  invested  with  judicial  authority,  shall  lose  it  by  such 
demise  (/>). 

593.  Lasdy,  an  office  may  be  lost  by  surrender,  as  if  an  By  samnder. 
officer  surrender  his  patent  in  Chancery  (q) ;  but  if  the  pa- 
tent itself  be  not  surrendered  to  be  cancelled,  nor  a  vacatur 

entered  of  the  inrolment,  nor  aif  entry  made  of  the  surren- 
der in  the  life  of  the  Master  of  the  Bolls,  though  there  be 
an  entry  upon  record,  that  it  was  surrendered  before  the 
Master  of  the  Bolls,  it  is  not  a  good  surrender  (r). 

694.  An  office  may  be  suspended  as  well  as  absolutely  sagpcntton. 
forfdted,  but  it  has  been  held  that  inasmuch  as  the  queen 

Xn)  Crawford  t.  PowM,  2.  Borr.  (jp)  7  Co.  30  b. 

1017.  \q)  11  E.  4.  1  b. 

(o)  Dy.  165 ;  Dalia,  15;  2  Inst.  1 75.  (7)  Dy.  195. 

VOL.  I.  H  H 
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iNoompomsAL   may  take  advantage  of  a  forf&Jtxxre,  either  hj  scire  fadas,  iih 
MiNTs.^"     qnisition,  or  information)  if  she  suspend  an  officer  without 


adopting  any  of  these  modes,  the  officer  ¥rill  be  entailed  to 
receive  his  salary  («). 


YIIL  Bfeturbance  of  an  Office,  anb  ^t  Iflemiiita. 


$  595.  WMai a  JX9iurbanee,orotker' 


Whtre  an  Actum  Het,  and  in 
what  Qmrti, 
596.  Aciiom  on  ike  Ctee. 


$  597.  Action  for  Feegf  ^,,  to  trf 
TUie. 
Quo  Warranto  not  ffrantoNe, 
wken. 


What  a  dis- 
tarbanoe,  or 
otherwise. 


Where  an  ac- 
tion liet»  and 
in  what  courts. 


§  595.  In  an  early  case  {t),  it  was  decided,  that  threateniog 
to  beat  a  man,  to  prevent  him  from  exercbing  an  office,  was 
not  a  disturbance ;  but  in  the  Earl  of  Shrewthurr^M  case  (tc), 
holding  courts  and  taking  fees  was  declared  to  be  a  disturb- 
ance. 

Before  the  abolition  of  assizes,  (by  the  3  &  4  W.  4,  c.  27, 
see  Dig.  P.  in.  tit.  Limitations),  it  was  held  clearly  that 
this  real  action  lay  at  common  law  for  an  office,  and  not  only 
for  offices  in  fee  but  also  for  those  in  tail  or  for  life  (x),  and 
a  plaintiff  might  then  elect  to  have  an  assize  or  an  action  on 
the  case  for  a  disturbance  (y). 

An  assize  lay  for  the  office  of  registrar  of  the  Admiralty; 
for  though  their  proceedings  are  according  to  the  civil  lav, 
yet  the  right  of  their  offices  is  determinable  at  conunon 
law  (r);  so,  of  the  masterdiip  of  an  hospital,  being  a  lay 
fee  {z) ;  so,  the  right  of  the  office  of  rq^tnyr  to  a  biahop  is 
to  be  determined  at  common  law,  and  not  to  be  tried  in  the 
spiritual  court,  though  the  subject*matter  is  sjHiitual,  be- 
cause the  office  itself  being  matter  of  freehold,  is  for  that 


(t)  SSiiv«^'«  ease,  3  Swanst.  178, 
n.  (r). 

(0  IDS.  4.  10  b  and  11  a,cited 
in  aixnment  9  Co.  51  a. 

(«)  9  Co.  51. 


(«)  WM*9  COM,  8  Co.  47  a. 

(y)  Earl </  Skrewsbmyi'eati,  9 
Co.  51. 

{z)  Dj.  152;  2  Inat.  412;  8  COb 
47. 
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reason  of  temporal  cognizance  {a) ;  but  a  mandamus  will  not    ixcorforbal 

IBRXDITi 

utam. 


lie  to  restore  a  proctor  to  his  office^  that  being  a  matter  pro-     ■■*»""^- 


perly  cognizable  in  the  spiritual  courts  (&). 

596.  An  action  on  the  case  will,  as  it  seems,  lie  for  the  Action  on  the 
disturbance  of  a  parish  derk  in  the  exercise  of  his  office  (c). 

So,  a  man  maj  bring  an  action  on  the  case  for  the  profits  of 
an  office  though  he  never  had  seisin  (c2);  but  if  the  perqui- 
sites of  an  office  are  mere  gratuities,  not  known  and  accus- 
tomed fees,  no  action  will  lie  to  recover  them  (e). 

597.  So,  an  action  for  money  had  and  received  may,  in  Action  for 
some  cases,  be  brought  as  a  convenient  mode  of  trying  title  ^titie.*' 
to  an  office,  as  where  the  king  granted  the  office  of  comp- 
troller of  the  customs  to  A.  and  B.,  and  A.  died,  and  after 

the  king  granted  the  said  office  to  C,  and  yet  B.  under 
pretence  of  survivorship  exercised  the  said  office,  held,  that, 
as  a  grant  at  will  to  two  persons,  it  was  determined  by  the 
death  of  one,  and  that  C.  might  maintain  an  action  of  in- 
debitatus assumpsit  for  so  much  money  had  and  received  to 
his  use  (/);  so,  where  a  defendant  claimed  title  to  hold 
courts  leet  as  well  as  courts  baron  (y),  for  offices  of  this  Qno  warranto 
kind  are  not  of  sufficient  importance  for  the  Court  to  notice  when!*^  ' 
them  by  way  of  information  (h),  and  a  rule  to  shew  cause 
was  refused  in  the  case  of  a  churchwarden  (t) ;  but  where 
.there  were  no  fees  for  which  an  action  would  lie,  it  was 
held,  that  an  iuformationin  the  nature  of  quo  warranto  will  ^ 

lie  for  the  bailiff  of  a  court-leet,  being  a  prescriptive  officer, 
and  having  power  to  siunmon  and  select  the  jury  (A). 

(a)  2  BoU.  Abr.  2S5.  (/)   ArrU  t.   SiuJtefy,  2  Mod. 

iP)  Le€*s  ease,  Carth.  169.  260;  S.  C,  T.  Jo.  126;   1  Danv. 

(c)  Lee  T.  Drake,  2  Sdk.  468,  27;  2  Show.,  pi.  14. 
pi.  7.  (si)  Howard  ▼.  Wood,  2  Lev.  245. 

{d)  1  Mod.  122.  (h)  R.  ▼.  Mein,  3  T.  R.  598. 

(e)  Boyier  ▼.  Dodeworth,  6  T.  R.  (t)  R,  ▼.  Shepherd,  4  T.  R.  381. 

681.  ik)  R.  V.  Bingham,  2  East,  308. 
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SECTIQN  XIL 

DIGNITIEa 
«  598.  Dipdiia  ^gn^mdmU  to  Ltmd. 


Dignities  ap-  §  598.  Dignities  are  another  spedes  of  incorporeal  he- 

reditaments, which  being  originallj  annexed  to  land,  are 
reckoned  as  real  property;  for  the  possessors  of  such  digni- 
ties were  in  right  of  those  estates  allowed  to  be  peers  of  the 
realm,  and  upon  the  alienation  of  the  same  passed  as  ap- 
pendant (ly  This  subject  may  be  considered  under  the  fol- 
lowing heads : — 

1.  How  distinguished. 

2,  How  claimed  or  created. 
8.  What  estates  may  be  had  in  a  dignity. 
4.  How  lost  or  recovered. 


I.  f^otB  Irtettogttfelftetr. 

i  599.  Degrem  qfNohaify. 


Degrees  of  §  699.  Persons  of  dignity  are  either  noble  or  under  the 

^    ^'  degree  of  nobility,  or  they  are  distinguished  into  superior 

and  inferior  nobility.  The  superior  nobility  are  distin- 
guished by  the  titles  of  duke,  marquis,  earl,  yisoount,  and 
baron.  The  inferior  nobility  are  baronets,  knights,  esquires, 
and  gentiemen(m). 

Nobility  gives  so  high  a  dignity  to  the  person  possessing 
it  as  to  supply  both  his  Christian  and  surname  in  all  legal 
instruments ;  and  in  legal  process,  the  omission  of  a  name  of 
dignity  may  even  be  pleaded  in  abatement,  and  where  a 

(0  I  Comm.  400.  (m)  2  lost.  583. 
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peer  hajs  more  than  one  name  of  dignity^  he  must  be  named  incoapobxal 
hj  the  most  noble  (n) ;  but  no  temporal  dignity  of  any  fo-  mbnts. 
reign  nation  can  give  a  right  .to  a  higher  title  in  this  country 
than  that  of  esquire  (o).  Therefore,  a  duke,  earl,  &c.,  of 
another  kingdom,  are  not  to  be  sued  by  those  names  here, 
for  that  they  are  not  peers  of  Parliament.  But  by  the  Act 
of  Union  with  Scotland,  6  A.  c  8,  art  4,  it  is  declared  that 
all  peers  of  Scotland  shall  be  peers  of  Gh:eat  Britain,  and 
rank  next  after  those  of  the  same  degree  at  the  time  of  the 
Union,  and  shall  have  all  the  privileges  of  peers  except  sit- 
ting in  the  House  of  Lords,  and  voting  at  the  trial  of  a  peer; 
and  the  Act  of  Union  with  Ireland,  39  &  40  G.  3,  c.  67, 
art  4,  provides  that  the  peers  of  Ireland  shall,  as  peers  of 
the  United  Kingdom,  enjoy  all  privileges  of  peers,  except 
sitting  in  the  House  of  Lords  and  at  the  trial  of  a  peer,  and 
that  the  peers  of  Ireland  at  the  time  of  the  Union  shall 
have  precedency  next  after  the  peers  of  the  same  degree  in 
Great  Britain,  and  all  peerages  of  Ireland  and  of  the  United 
Kingdom  subsequentiy  created  are  to  rank  according  to 
the  dates  of  their  creation.  As  to  the  precedence  of  foreign 
dukes,  earls,  &c,  it  is  said  that  it  differs  not,  though  they 
have  not  voice  in  Parliament  (p). 


n.  l^ofD  acq^ttirelr  or  matelr. 


$  600.  Acquired  hy  Preieriptum. 

601.  CreaHon  by  Writ. 

602.  CreaiUm  by  Patent, 


i  603.  Creation  by  Act  qf  Parlia- 
ment. 
604.  Acquired  by  Marriage, 


§  600.  A  man  may  have  a  titie  to  nobility  or  dignity  by  Acquired  by 
prescription  or  tenure  {q\  and  in  some  few  cases,  as  that  of  P'®^"?^®"' 
the  earldom  of  Arundel,  this  claim  has  been  allowed  (r) ; 

(n)  2  Hawk.  P.  C.  185,  239.  Co.  Litt.  16.  b.,  n.  (92). 
(o)  2  Inst.   667;    Spelm.   Gloss.  {q)  1  Inst.  16. 

Toc.  Armiger;  Dodd.  Nob.  144.  (r)  1  Bnlstr.  196. 

{p)  See  Hal.  MSS.,  cited  Harg. 
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nrcoftPossAi.  and  the  estates  and  dignities  attadied  to  llie  castle  of  Aitm- 
^^^^'     dd  are  now  Tested  in  the  family  of  the  Dtdce  of  NQrib&. 


In  the  late  case  of  Ihe  B^keley  peerage  this  dam  was  le- 
jected(*). 

Creatioii  hj  601.  So,  a  man  may  be  created  bj  writ,  as  if  liie  queen 

hy  writ  of  smnmons  i^mies  any  to  come  to  Pariiamenty 
and  upon  that  he  sits  in  the  House  of  Peens  he  is  then 
baron  (^),  and  this  was  the  andent  way  of  creation  (t) ;  but 
he  is  not  a  baron  if  he  die  bdbre  the  return  of  the  writ  (u), 
or  if  he  never  sit  in  ParUam^it  by  force  of  the  writ  («)• 

Naming  a  place       It  was  formerly  hdd,  that  as  dignities  were  annexed  to 

in  the  creation.   ,,^1.1.  1  •     .1 ^ 

landythenamingof  some  place  was  necessary  m  the  creatioii 
of  a  dignity,  but  it  has  eince  been  dedded  that  it  is  not  ne- 
cessary, and  in  A  y.  KnoOys  (x),  it  is  said  that  the  naming 
a  place  is  not  essential  in  the  creation  of  a  dignity,  and  the 
earidom  of  Rivers  is  dted  as  an  instance  whare  no  place  is 
named.  So,  in  Lord  Jhirbeci^s  ease(y)y  a  distinction  was 
taken  between  andent  honours  as  being  feodary  and  offidaiy, 
and  having  relation  to  a  place,  and  modem  dignities,  as 
being  titular  and  perscmal,  notwithstanding  the  formality  of 
naming  a  place  in  the  creation. 

So,  in  the  opimon  of  some,  he  must  be  invested  according 
to  the  usual  form  of  investiture,  in  order  to  make  the  dig- 
nity hereditary  (z). 

So,  the  ddest  sons  of  peers  may  be  called,  by  writ  of 
summons,  by  the  name  of  tide  of  a  barony  vested  in  thdr 
fathers,  because  in  that  case  there  is  no  danger  of  his  child- 
ren's losing  their  nobility  in  case  he  never  takes  his  seat^ 
for  they  will  succeed  to  their  grandfather;  and  where  the 
father's  barony  is  limited  to  him  and  the  hdrs  male  of  his 
body,  and  his  ddest  son  is  called  up  to  the  House  of  Lords 

(«)  First  Lords'  Rep.  on  the  Dig.  («)  lb.    See  also  12  Co.  70. 

of  a  Peer,  444   et  9eq» ;   Nicholas's  («)  1  Ld.  Raym.  13. 

L'lsle  Peerage,  361  et  seq.    See  also  (y)  Show.  P.  C.  1. 

2  Salk.  509 ;  Skinn.  437.  (z)  See  3  Cra.  Dig.  138»  4di  ed. 

(0  1  loBt.  16.  b. 
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by  writ,  with  die  tide  of  this  barony,  the  writ  in  this  case   inco&pobxal 
will  not  create  a  fee  or  a  general  estate,  eo  as  to  make  a       ^mn^' 
female  oapaUe  of  inhaeituig  the  title;  but  upon  the  deaih  of 
the  fiither  the  two  titles  unite  and  become  nfoe  and  die 
same  (a). 

602.  So,  a  man  may  be  created  duke,  marquis,  earl,  vis-  Creation  by 
count,  baron,  or  baronet,  by  letters  patent(&) ;  and  die  first  ^^^^^ 
case  of  such  a  creation  was  10th  Oct  11  R.  2;   so,  the 

queen  may  create  an  Irish  peer  under  the  Great  Seal  of 
England,  but  this  must  be  by  express  words,  being  a  spe- 
cial act  of  prerogative,  for  properly  what  is  done  under  the 
Great  Seal  of  England  relates  to  England  (e) ;  but,  if  the 
queen,  by  letters  of  safe  conduct,  denization,  &c.  to  a  noUe 
foreign^,  names  him  by  his  tide,  this  does  not  make  him  a 
peer  of  the  realm  or  noble  here  (d).  Although  a  man,  who 
is  created  a  baron  by  writ,  must  sit  in  Parliament  in  order 
to  be  noble,  yet  the  case  of  nobility  by  letters  patent  is  dif- 
ferent, for  by  them  the  creation  is  perfect,  and  the  blood  is 
ennobled  widiout  sitting;  and  therefore,  in  Ijord  Bavburjfs 
ca9e(e\  held,  that  a  peerage  claimed  under  letters  patent  is 
not  triable  by  record  of  Parliament. 

603.  So,  a  man  may  be  made  noble  by  Act  of  Parlia-  By  Act  of  Pw- 
ment  (ff);  but,  if  a  noble  foreigner  be  naturalized  by  Par- 
liament, diis  will  not  make  him  noble  here  (A) ;  so,  if  a  duke, 

baron,  &c  of  Scodand,  (before  the  Union),  or  another  king- 
dom, had  a  son  and  heir  bom  in  England,  by  which  he  is 
natural  bom,  he  will  not  be  noble  here  (d), 

604.  So,  a  dignity  may  be  obtained  by  marriage,  as  if  a  Acquired  by 
duke,  marquis,  earl,  &c  marries,  the  wife  shall  be  noble  for  "**™**'' 

(a)  6  B.  P.  C.  509.  (e)  R.  v.  KnoUys,  1  Ld.  Raym.  10. 

lb)  1  Inrt.  16.  b.  (y)  W.  Jo.  10. 

(c)  R.  y.  Knollys,  2  Salk.  510.  (h)  Dodd.  Nob.  4. 
{d)  Cahnn'9  eon,  7  Co.  16  a. 
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iNooftPORBAL  her  life(t);  and  if  a  duke,  earl,  &c,  who  has  the  dignity  in 
MSMTs. '  f<^  has  not  a  son,  but  several  daughters,  the  queen  may 
confer  the  dignity  on  him  who  marries  any  of  the  daughters, 
as  she  pleases  (A);  but  in  req>ect  to  a  female  there  is  a  dif- 
ference when  she  is  noble  in  her  own  right,  and  when  by 
marriage,  for  if  noble  in  her  own  right,  she  will  still  remain 
so,  though  she  marry  a  conmioner  (/);  but  if  she  be  noble  by 
marriage  only,  then  by  marrying  a  commoner  she  loses  her 
dignity  (/).  If,  however,  she  marries  a  peer^  though  her 
husband  be  of  a  lower  peerage  than  herself,  yet,  according 
to  the  letter,  she  will  retain  her  own  dignity;  as,  if  being  a 
duchess  by  marriage  she  marries  a  baron,  yet  she  continues 
a  duchess  (m);  though,  in  this  case,  it  is  said,  she  shall  have 
precedency  only  according  to  the  rank  of  her  husband (n); 
but  it  is  said,  in  some  of  the  books,  that  if  a  woman  noUe 
by  birth  marry  one  of  inferior  nobility,  she  shall  be  styled 
by  the  dignity  of  her  second  husband  {o).  If  a  queen  dow- 
ager takes  a  husband,  noble  or  not  noble,  she  shall  not,  by 
her  subsequent  marriage,  lose  her  dignity  (/?);  so,  though  a 
woman  who  is  noble  in  her  own  right  will  continue  so  not- 
withstanding her  marriage  with  a  commoner,  yet  her  dignit7 
commimicates  no  rank  or  title  to  her  husband  {q),  see  fur- 
ther tn/ro,  §  605. 

(t)  1  Inst.  16.  b.  denej,  4  Inst.  361. 

(i)  12  Co.  111.  (o)  See  Ow.  82;  BendL  37. 

(0  Dy.  79 ;  1  Intt.  16.  b.  (p)  2  Init.  50. 

(m)  1  lost.  16 ;  2  Inst.  50.  (g)  1  Inst.  326. 

(n)  Ow.  82  ;  but  see  as  to  preoe- 
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III.  aSj^at  Instate  mag  be  j^ab  fn  a  IDCgnftg,  anb 


$  605.  D^ertmi  Way»  qf  hwring  am 
Inheritance  in  a  Dignity, 

606.  Dietinetion  between  Creation 

6y  Writ  and  Creation  by 
Patent. 

607.  Limitatione  of  JHynitiee, 
Entailable. 

606.  When  not  eniailable. 
Entail  not  barrable. 

609.  Eeiate  in  Remainder. 

610.  Eetaiefttr  Life. 
Eetatepur  autre  Vie. 


$611.  Not  eu^feet  to  Curteey, 

612.  Not  iubject  to  Dower. 

613.  Not  alienable. 

Not  to  be  surrendered. 

Not  extinyuiehable. 
6U.  Deeeent  of  Dignitiee. 

No  Poeeeesio  Fratrie. 
6151  Eldeet  Some  created  Barone. 

616.  Dignitiee  not  partible, 

617.  Modee    qf    determining    an 

Abeyance. 


§  605.  A  man  (says  Lord  Coke)  may  have  an  inheritance  Different  wajs 
in  a  title  of  nobiKty  and  dignity  three  manner  of  ways :  by  hiheiiSw»in  a 
creation,  by  descent,  and  by  prescription  (r).  While  dignities  ^ts^^' 
were  annexed  to  lands,  the  person  seised  of  the  lands  had 
the  same  estate  in  the  dignity ;  so,  dignities  created  as  well 
by  patent  as  by  writ,  have  many  of  the  incidents  cf  real 
property  (r). 

Dignities  created  by  writ  descend  to  females  as  well  as  to 
males  (*);  but,  though  they  are  said  to  be  in  fee(^),  yet  it  * 
is  not  stricdy  so,  for  a  person  haying  a  dignity  of  this  kind 
18  not  tenant  in  fee  simple  of  it,  so  that  it  should  descend 
to  the  heirs  general,  lineal,  or  collateral  of  the  person  last 
seised ;  on  the  contrary,  a  dignity  of  this  kind  is  only  in- 
heritable by  such  of  his  heirs  as  are  lineally  descended  from 
the  person  first  summoned  to  Parliament,  and  not  to  any 
other  of  his  heirs  (u). 

606.  Creation  by  writ  is  said  to  have  one  advantage  over  Diatinctioii  be- 
that  by  patent,  that  a  person,  created  by  writ,  holds  the  Sj^^fi^Jd^" 
dignity  to  him  and  his  heirs,  for  the  word  "  heirs"  is  not  ^^'t^J'^  ^ 

(r)  1  Inrt.  16.  a.    See  also  Coun-  («)  Skinn.  436  et  eeq. 

teee  qfEutland^e  ea$e,  6  Co.  52,  53 ;  (t)  I  Inst.  6. 

The  Prinee'e  eaee,  8  Co.  17 ;  4  Inst.  (u)  Id.  16.  b. ;  1  Wood.  37. 
126. 
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iKcoKPOKSAL   nccessaiy  to  a  creation  of  nobility  by  writyfor  when  a  man 
"  MRKTs.^'     is  called  to  the  upper  House  of  Parliament  by  writ,  he  is  a 


baron^  and  hath  inheritance  therein  without  this  word;  yet 
the  queen  may^  by  the  writ^  Umit  ihe  general  state  of  in- 
heritance created  by  the  law  and  custom  of  the  realm  (x) ; 
but,  if  he  be  created  by  writ,  there  must  necessarily  be  the 
word  '^  beirB,"  otherwise  he  has  no  inheritance  (x). 


UmiUtionflof 
dignitiei. 


Entailable. 


607.  If  a  dignity  be  created  by  letters  patent,  the  state 
of  inheritance  must  be  limited  by  apt  words,  otherwise  the 
grant  is  void  (y). 

A  name  of  dignity  may  be  entailed  within  the  Statute  de 
Xhnisy  as  dukes,  marquisses,  earls,  viscounts,  barons^,  because 
they  were  originally  named  of  some  county,  manor,  town,  or 
place,  (see  ante^  §  600),  and  consequently  concerned  land  (z) ; 
thus  it  was  resolved,  that  when  Balph  Nevil  was  by  letters 
created  Earl  of  Westmoreland  to  him  and  the  heirs  male  of 
his  body,  an  estate  tail  was  thereby  raised,  and  not  a  fee 
conditional  at  common  law  [a) ;  so,  a  dignity  may  not  only 
be  entailed  at  its  first  creation,  but  also  a  dignity,  originally 
descendible  to  heirs  general,  may  be  entailed  by  an  Act  of 
Parliament  upon  the  heirs  male  of  the  personseised  thereof (&), 
therefore,  in  a  dispute,  ailer  the  death  of  Henry  de  Vere 
Earl  of  Oxford,  respecting  the  right  to  that  earldom,  be- 
tween Robert  de  Vere,  claiming  under  the  entail^  created  by 
tiie  16  R.  2,  as  heir  male  of  the  body  of  Aubrey  de  Vere, 
and  Lord  Willoughby  de  Eresby,  duming  as  heir  general, 
the  judges,  whose  assistance  was  called  in  by  the  House  of 
Lords,  that  is,  the  Lord  Chief  Justice  Crew,  Lord  Cluef 
Baron  Walter,  Doddridge  and  Yelverton,  Justices^  and 
Baron  Trevor,  were  unanimously  of  opinion,  "  that,  al- 
though the  earldom  of  Oxford  was  originally  held  in  fee 
simple  by  the  family  of  De  Vere,  yet  that  the  honour 
of  the  said  earldom  of  Oxford  was  entailed  upon  Aubrey 
deVere  and  his  heirs  male  by  the  Parliament  of  16  K  2, 


{x)  Lord  Vueyf?9  coie,  27  H.  6, 
cited  1  Inst  9.  b. 
(y)  1  Inst.  16.  b. 


(z)  Id.  20.  a. 

(a)  NettiVe  cate,  7  Co.  33. 

{b)  CoU.  Claims  Peer.  173. 
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and  tliat  an  estate  therein  was  soffici^iliy  raised  and  created   incoiipobbal 

thereby,  and  was  so  reputed  and  enjojed  bj  many  deseents     ^^^^^' 

of  the  earky  which  coold  net  have  been  (as  the  same  was 

limited)  if  the  same  had  only  been  an  ordinanoe  of  Pariia* 

ment;  that,  tiberefbre,  the  said  honour  descended,  and  then 

of  right  belonged  to  Bobert  de  Vere  as  heir  male  of  the 

said  Aubrey,  by  virtae  of  ike  entail  (c?)." 


L  » 


It  was  resolyed,  Pasdu  9  Jac  1,  if  the  king  did  when  not  en- 
not  create  a  man  of  some  place,  he  should  not  have  an  eft-  ^*^^^< 
tate  tail,  but  a  fee  simple  oonditional,  whidi  diould  be  for- 
feited for  felony,  but  if  he  created  him  a  baronet  of  some 
place,  then  he  should  have  an  estate  tail  within  the  Statute 
de  Dmns  (d)«    But,  though  dignities  an^d  titles  are  thus  en-  Entail  not  bar- 
tailed  as  tenements  within  the  statute,  yet  neither  the 
denee  nor  his  issue  could  bar  the  entail^  by  fine  or  recovery, 
hetore  the  8  &  4  W.  4,  o.  74,  (see  Dig.  P.  n.  tit  Fikes 
Aim  Becoyebibs),  nor  by  any  other  means,  as  mi^t  or 
may  now  be  done  under  that  Act  in  the  case  of  oihet  en- 
tailable things  (e), 

609.  An  estate  in  a  dignity  may  also  be  limited  to  a  per-  Estate  in  re- 
8^1  in  remainder,  after  the  determination  of  an  estate  tail;       "  ^  ' 
thus  the  earldom  of  Northumberland  was  granted  to  Tho- 
mas Percy  and  the  bars  male  of  his  body,  and  for  de&ult 

of  such  issue,  to  Henry  his  brother,  and  the  hem  male  of 
his  body  (/)- 

610.  So,  the  queen  may  create  either  man  or  woman  for  life; 
noble  for  life  (^),  but  not,  it  is  said,  for  years,  because  then 

it  mi^t  go  to  executors  and  administrators  (A). 

Whether  a  dignity  may  be  granted  pur  autre  vie  is  not  so  pur  autre  mV. 
settled.     In  an  early  case  it  is  intimated  that  a  man  may  be 

(tf)  CoU.  Claims  Peer.  173.     See  (/)  JVewT*  ease,  7  Co.  33. 

also  W.  Jo.  96.  (jf)  RetfneVi  cote,  9  Co.  97. 

(<2)  12  Co.  81.  (h)  1  Inst.  16.  t>.;  but  see  ewU., 

(e)  Lord  Purbeck's  case.  Show.  Dodd.  Nob.  401. 
P.  C.  1  i  Coll.  Claims,  293. 
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iNGORPo&BAL  iioUe  duriiig  the  life  of  another  (i);  and  Mr.  Justice  Dod- 
deridge^  in  his  Treatise  on  Dignities,  observes,  that  the  king 
may  grant  peerages  pur  autre  vie,  **  as  (however,  he  adds  by 
way  of  qualification)  it  has  been  said."  In  a  late  case  {k)  it  is 
observed,  '^  that  the  Crown  may  grant  a  peerage  for  life, 
not  only  of  the  grantee,  but  also  pur  autre  vie*  The  most 
common  way  of  doing  this  is  by  a  grant  to  the  son  during 
the  life  of  the  fatiier,  by  calling  the  son  by  another  tifle  to 
this  house,  such  a  titie  will  enure  during  the  father's  life, 
and  on  his  death  the  succession  will  operate  by  way  of  mer- 
ger, so  that  the  two  will  become  but  one  dignity.  (Seeonte, 
§  601).  '^  But  although  this  is  the  conunon  and  usual  way, 
it  is  not  the  only  way  in  which  such  a  titie  may  be  granted. 
The  cestui  que  vie  may  be  the  ancestor  or  not,  and  then  ob- 
serve, my  lords,  what  is  the  consequence  of  this  singular  re- 
servation ;  a  man  does  not  know  in  one  day  whether  he  shall 
be  noble  or  commoner  the  next  (/) ;"  so  in  the  same  case  it 
was  said,  ''  Is  tiie  blood  of  a  man  to  be  ennobled  only  for  a 
time?  I  say  no,  for  being  once  ennobled,  it  must  be  so  till 
crime  has  worked  a  forfeiture  of  his  nobility  (m)." 


Not  subject  to 
curtesy. 


611.  It  seems  also  doubtful,  whether  a  dignity  is  subject 
to  curtesy.  While  dignities  were  annexed  to  casties,  manors, 
&c,  the  husband  of  a  woman  possessed  of  such  casties,  &a, 
was  bound,  among  other  services  due  to  tiie  Crown,  to  attend 
in  Parliament,  and,  consequentiy,  enjoyed  the  dignity  duiing 
the  joint  lives  of  himself  and  his  wife,  of  which  some  early 
examples  are  cited  by  Mr.  Cruise,  3  Dig.  150, 4th  ed.  ,*  but 
in  the  time  of  Lord  Coke  this  point  was  much  discussed, 
and  by  him  is  left  doubtfid  (n) ;  but  the  better  opinion 
in  modem  times  is  that  there  is  no  curtesy  in  tities  of 
'  honour  (o). 


(0  52  H.  6.  29. 

(*)  Earl  qf  Devon's  caw,  2  Dow 
&  Clark,  203. 

(/)  Per  Ld.  Brougham,  C,  lb. 


(m)  Per  Ld.  Wynford,  lb. 

(n)  1  Inst.  29.  b. 

(o)  Harg.  Co.  Litt.  29.  b.,  n. 


(!)• 
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612.  So^  a  woman  ahall  not  be  endowed  of  a  family  man-   incoapoual 
Bion,  which  is  a  caput  betranuB,  or  the  capital  mansion  (/?);        ukkts^' 
but  this  is  to  be  understood  as  applicable  only  to  baronies  by  Not  to  dower. 
tenure,  of  which  it  is  said  that  there  is  only  one  now  remain- 

ing,  namely,  the  barony  of  Arundel,  and,  therefore,  creat- 
ing a  person  baron  by  a  title  taken  fix)m  a  principal  mansion 
house  in  his  possession  will  not  make  the  house  captU  baramtBi 
BO  as  to  exclude  the  wife  from  dower  {q). 

613.  Dignities  by  tenure  appear  to  have  been  formerly  Not  alienable. 
alienable,  provided  sudi  alienation  was  made  with  the  con- 
sent of  the  Crown  (r) ;   but  when  dignities  ceased  to  be 
annexed  to  the  possessions  of  land,  and  came  to  be  considered 

as  personal  inheritances,  the  right  of  alienation  ceased,  and 
it  became  a  settled  role  that  a  dignily  was  an  hereditament, 
inherent  in  the  blood  of  the  first  grantee,  and  his  descend- 
ants, and  was  therefore  unalienable  (s) ;  therefore,  in  the  case 
of  an  entail  they  cannot  be  barred  (t). 

So,  not  surrendered  to  the  Crown  (t) ;  so,  it  seems  to  be  Not  to  be  tor- 
now  settled,  that  it  will  not  be  extinguished  by  the  accept-  ^  tertiMaiah 
ance  of  a  new  title,  '^  for  the  greater  dignity  doth  never  able, 
drown  the  lesser  dignity,  but  both  stand  together  in  one 
person,  and  therefore,  if  a  knight  be  created  a  baron,  yet 
he  remaineth  a  knight  still ;  and  if  the  baron  be  created  an 
earl,  yet  the  dignity  of  a  baron  remains,  etsic  de  cmteris  {u) ;" 
although   this   point   was    doubted  in  Lord  Delawarr^s 
case  (x),  yet  it  was  settled  in  the  case  of  the  barony  of 
Willoughby  de  Broke  (y) ;  so,  where  a  person  having  a  ba- 
rony by  writ  is  made  an  earl,  held,  contrary  to  a  former 
Buppofiition,  that  the  earldom  will  not  attract  the  barony, 
but  at  his  death,  leaving  a  daughter  only  and  a  younger 

(p)  1  Inst.  31.  b.  p.  17.  See  Joiim.,Tol.  4,  p.  150;  alao 

{q)    Oerard  t.    Oerard,    1   Ld.  3  Cruise,  Dig.  153,  4th  ed. 

Raym.   72;  S.  C,  5  Mod.  64;  3  (/)  PurJec*'*  cc#e.  Show.  P.  C.  1 ;                          • 

Lev.  401.  Coll.  Claims,  293. 

(r)  4  Inst  126  ;  Ryl.  Hact.  Pwl.  («)  2  Inst.  594. 

547.  (')  11  Co.  1 ;  Con.  Claims,  122. 

(f)  3rd.  Rep.  on  the  Dig  of  a  Peer,  (y)  CoU.  Claims,  321. 
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iircoRPouAL   brother^  the  barony  would  deecend  to  the  daughter^  and 

HB&BDITA* 

MINTS.       the  earldom  to  the  yoonger  brother  {z);  bo,  if  the  earldom 
beoomea  eztincti  the  barony  will  deaoend  to  the  heir  (a). 

Decent  of  dig-      614.  The  descent  of  dignities  hj  tenure  was  guided  by 
the  same  rules  as  regulated  the  descent  of  the  caadea  and 
manorsy  &c^  to  which  they  were  annexed,  as  to  which  see 
post,  Title  to  Tbungs  Bsai«. 
'Sopoueiiio  The  descent  of  dignities  created  by  writ  differs  from  the 

"^  ^'  desoent  of  knds^  inasmuch  as  there  can  be  no  other  poases- 

flion  had  thereof  but  such  as  descends  (as  to  be  a  duke,  mar- 
quis,  earl,  viscount,  or  baron)  to  a  man  and  his  heirs ;  there- 
fore, before  the3  &  4  W.4,  c.  27,(abdlishing this  distinction)^ 
there  could  be  nopouemo  frairU  of  a  dignity  to  make  the 
sister  inherit,  but  the  younger  brother  being  h^  to  his  fiither 
should  inherit  the  dignity,  inherent  to  the  blood,  as  hdr  to 
him  that  was  first  created  noble(&). 

EldMt  MMM  615.  Where  baronies  are  created  by  ¥rrit  of  summons  to 

the  eldest  sons  of  peers,  by  the  name  of  baronies  vested  in 
their  faAers,  (see  anU,  §  601)»  ihey  are  held  to  be  hereditary 
in  the  blood  of  ihe  persons  so  sunmumed,  and  descendible 
to  their  heirs;  therefore,  if  the  son  dies  in  the  lifetime  of  his 
ftther,  the  dignity  will  descend  to  his  son  (e);  but  if  the  fiither 
Jias  only  an  estate  tail  in  the  banmy ,  the  osteite  of  the  son, 
though  summoned  by  writ,  is  not  enlarged,  nor  made  a  fee, 
descendible  to  heirs  in  general;  therefore,  where  the  eldest 
,  son  was  summoned  by  writ  in  the  name  of  a  barony  not 
vested  in  his  ikther,  it  has  been  determined  that  his  son  could 
not  establish  his  claim  to  be  summoned  by  writ  (e). 

Dignitiei  not         616.  As  dignities  are  of  an  impartible  nature,  when  any 
dignity  descends  to  coheirs,  it  fidls  into  suspense  or  abey- 

{g)  ColL  162.  c/(r«  COM.  3  Co.  42. 

(a)  Id.  286.  (c)  JBorwiy  ^  Sydmey,    printed 

{b)  1  Ingt  15.  b. ;  Lord  Orey*9  case,  1782.      See    also  the  VJiU 

ea«e,  Cro.  Car.  60,  feoogoisiog  Rat-  P^ftagt  com,  p.  14. 
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anoe  (J).  This  abeyance  may  be  determined  two  ways :  inco&poueal 
first,  by  the  Crown^  the  fountain  of  honour  and  dignity,  mknts.  ' 
conferring  it  on  whom  the  sovereign  pleases;  secondly,  by 
the  death  of  all  the  coheirs  but  one.  A  remarkable  instance 
of  the  exeroifle  of  the  prerogative  in  reviving  titles  after  an 
abeyance,  took  place  in  the  person  of  Mr,  Norbom  Berkley^ 
who  was  called  to  the  House  of  Peers  in  right  of  the  old 
barony  of  Botetourt,  after  an  abeyance  of  several  centuries, 
and  was  allowed  to  sit  according  to  the  antiquity  of  that 
barony  (e) ;  and  it  has.  been  decided  that  the  queen  may 
dispose  of  the  dignity  to  either  one  of.  the  coheirs  at  her 
pleasure,  but  not  to  a  stranger  (/) ;  so,  it  has  been  held, 
that  it  is  in  her  Majesty's  power  to  suspend  the  dignity,  but 
not  to  extinguish  the  8ame(^).  As  to  the  second  case, 
where  there  is  but  one  co-heir^  it  has  been  decided  that  the 
attainder  of  one  of  the  coheira  for  high  treason  did  not  ter- 
minate the  abeyance,  and  give  the  other  a  right  to  the 
barony  (y). 

617.  When  the  abeyance  of  a  barony  is  terminated  in  Modes  of  de- 
favour  of  a  commoner,  a  writ  of  summons  is  directed  to  be  abeyant  "^ 
issued  to  him  by  the  style  and  title  of  the  barony  which  is 
in  abeyance;  but  where  the  person  in  whose  favour  an  abey- 
ance is  determined  is  already  a  peer,  and  has  a  higher  dig?^ 
nity,  then  the  barony  is  confirmed  to  him  by  letters  patent, 
and  in  the  case  of  a  female,  the  abeyance  is  also  terminated 
by  letters  patent  (A). 

Formerly  it  was  the  practice  to  confirm  the  barony  to 
the  coheirs  and  his  or  her  heirs,  but  now  it  is  more  properly 
confirmed  to  the  heirs  of  his  or  her  body,  for  no  one  can  be 
heir  of  the  body  of  the  person  in  whose  favour  the  abeyance 
is  determined,  without  being  also  lineally  descended  from 
the  person  first  summoned  (A). 

{d)  F.  N.    B.    tit.    Partition,    1  15,  p.  442  et  aeq. 

Init.  165.  a. ;  2  Dngd.  Bar.  363.  (/)    Bartmy  qf   WUlougkby   d9 

(«)  Cas.  in  Dom.  Proc.  for   1764.  Broke,  Coll.  322. 

See  farther,  Harg.Co.  litt  165.  a.,  n.  (jf)  Barony  qf  Oiford,  CoU.  306. 

(6)  ;  2  Dngd.  Bar.  363 ;  Jonm.,  vol.  (A)  3  Cmiie,  192,  4th  ad. 
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IKCOBP«aKAL 
HEREDITA- 
MENTS. 


Forfeited  by 
attainder. 


Attainder  for 
felony. 


IV.  f^fo  lost  or  tecobrab. 


§  618.  Fwfeited  hy  Attainder  for 
TreoMon, 
By  Attainder  for  F^ony* 

619.  Corruption  qf  Blood, 

620.  Honour  taken  away  for  Po- 


$  620.  By  ufhai  other  Modea  a  JHy^ 
mty  may  be  lott,  or  other* 
wise, 

621.  Beetoration  qf  Blood. 

622.  Dupuied  CZatmt,  how  tried. 
By  Record. 

622.  By  a  Jury. 


§  618.  A  peer  cannot  be  degraded  but  by  attainder  or  by 
Act  of  Parliament ;  a  peerage  may,  however,  be  lost  for 
want  of  heirs,  but  a  peer  cannot  divest  himself  of  his  ho- 
nour (t). 

Dignities  of  every  kind  are  forfeited  by  attainder  for  trea- 
son, and  can  be  revived  only  by  a  reversal  of  the  attainder; 
but  where  a  person  was  tenant  in  tail  of  a  dignity,  remain- 
der in  tail  to  another,  and  the  first  tenant  in  tail  was  attainted 
of  high  treason,  the  dignity  was  held  forfeited  as  to  him  and 
his  descendants,  but  not  as  to  him  in  reinainder(A);  so,  a 
dignity  created  by  writ,  and  descendible  to  heirs  in  general, 
is  also  forfeited  by  attainder  for  felony  of  the  person  pos- 
sessed of  it,  for,  in  the  words  of  Lord  Coke, '"  If  he  .was 
noble  or  gentle  before,  he,  and  all  his  posterity,  are  by  the 
attainder  made  ignoble  (2) ;  but  dignities  in  tail  are  not  for- 
feited by  attainder  for  felony,  except  during  the  life  of  the 
person  attainted,  for  the  26  H.  8,  c.  13,  which  subjects  es- 
tates tail  to  forfeiture  for  high  treason,  does  not  extend  to 
attainders  for  felony,  as  in  the  case  of  Lard  Stourtan  (m), 
and  again  in  Earl  Ferrers^  case  (n). 


Cormptioii  of 
blood. 


619.  The  blood  of  a  person  attainted  being  corrupted,  no 
pedigree  can  be  derived  through  him  {o) ;  therefore,  where  a 


(t)  R,  Y.  Knowletf  12  Mood.  56. 
(k)  Nevirg  caee,  7  Co.  33  a ;    2 
CoU.  Peer,  321. 
(0  1  Inst.  41. 


(m)  Jonm.,  vol.  1,  p.  731. 
(»)  Eden,  Rep.,  Append, 
(o)  1  Init.  391. 
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dignity  deaoenck  to  heiis  general^  the  attainder  for  treason   incowoual 
or  felony  of  any  ancestor  of  a  person  claiming  such  dignity. 


KENTS. 


though  the  person  attainted  was  never  possessed  of  the  dig- 
mty>  will  bar  his  claim,  for  the  blood  of  the  person  being 
corrupted,  no  pedigree  can  be  deriyed  through  him(p);  and 
BO  decided  in  the  case  of  the  Barony  of  Lumky(q) ;  but  this 
does  not  extend  to  entailed  dignities^  therefore,  a  dignity 
may  be  claimed  by  a  son  surviving  an  attainted  father,  who 
never  possessed  the  dignity  (r) ;  for  the  son  may  claim  from 
the  first  grantee  per  formam  doni  («),  and  so  it  has  since 
been  dedded(^);  but  where  the  person  attainted  survives 
the  ancestor  who  possessed  the  dignity,  it  has  been  decided 
that  the  dignity  reverted  to  the  Crown,  and  could  not  be 
>claimed  by  any  collateral  relative  of  the  person  (u). 

620.  As  every  one  of  the  nobility  is  presumed  in  law  to  Honour  uken 
have  sufficient  fireehold  ad  sttstinendtan  nomen  et  anus,  if  one  ^^j,^  ^' 
that  is  noble  want  possessions  to  maintain  his  estate,  it  has 
been  held  reason  sufficient  to  degrade  him,  as  in-  the  case  of 
Greoige  Nevill,  Duke  of  Bedford,  who  was  degraded  by  Act 
of  Parliament  (jr);  but  a  dignity  can  be  taken  away  by  Act 
.  of  Parliament  only  (y ),  it  cannot  be  taken  away  by  order  of 
the  lords  in  Parliament  (;;);  so,  a  dignity  or  nobility  cannot 
be  extinguished  except  by  Act  of  Parliament,  if  it  be  not 
forfeited  (a),  or  unless  lost  by  marriage,  as  in  the  case  of  a 
woman,  see  ante,  §  604. 

So,  a  dignity  will  not  be  extinguished  by  acceptance  of  By  what  other 
another  dignity,  (see  ante,  §  613);  so,  a  dignity  shall  not  be  "^te^iK)? 
lost,  as  in  the  case  of  lands,  by  non-claim,  by  the  3  &  4  W.  otJ^er^we. 

(p)  iMmk^B  MM,  2  Hale,  P.  C.  1812.  See  flirther  3  Cmiae,  159  tt 

356.  9€q.,  4th  ed. 

{q)  Cited,  3  Cmifle,  159,  4th  ed.  («)  12  Co.  107 ;  4  Intt.  355;  Rot. 

(r)  Lord  Lumiey'9  ease,  cited  3  Parl,Tol.  6,  p.  173. 

Co.  10 :  2  Hale,  P.  C.  356.  (y)  Barl  cfSkrtwiiurfM  ewt,  12 

(#)  Digbp'i  ease,  8  Co.  166  a.  Co.  108  b. 

(0  Duke  <if  Aihore  eaee,  Lords'  («)  2  Salk.  511. 

Joiink.,Tol.  30.  (a)  Skiim.  437. 

(«)  Abrtte  earldom,  printed  case, 

VOL.  I.  II 
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iKcoftPOBSAL   4^  c.  27 y  (see  Dig*  P.  m.  tit  Limitatioms),  for  the  statates 
iiBNTB.  *     of  limitation  did  not  extend  to  it  {b) ;  so,  not  even  in  case  of 


adverse  possession  by  persons  not  entitled  (c). 


Restoration  of 
blood. 


621.  In  case  of  attainder  for  treason  or  felony,  the  cor- 
mption  of  blood  can  be  restored  by  Parliament  only.  Re- 
stitution may  be  either  as  to  the  corruption  of  blood  only,  or 
it  may  be  a  general  restitution  not  only  to  blood,  but  also 
to  lands  and  honours  (d).  When  a  person  is  outlawed  for 
treason  or  felony  the  blood  is  also  corrupted,  but  may  be 
restored  either  by  Act  of  Parliament,  reversal  of  tJxe  out- 
lawry, or  writ  of  error.  Formerly,  a  writ  of  error  to  re- 
verse an  outlawry  in  a  criminal  matter  was  held  to  be 
merely  ex  gratid  reffis^  and  not  grantable  ex  debitojtutUuB  (e); 
afterwards  it  was  held  to  be  grantable  as  matter  of  right  in 
all  cases  under  treason  and  felony  (f\  but  now  it  cannot 
issue  without  tijiat  from  the  Attomey-Greneral(^). 


Disputed 
claims,  how 
tried. 

Byncord. 


By  a  jury. 


622.  If  there  be  a  dispute  whether  a  man  be  a  peer  t>r 
no,  it  shall  be  tried  by  record  of  Parliament  (A),  for  gene- 
rally all  matters  of  record  shall  be  tried  by  the  record  it- 
self (t)  ;  but  this  applies  properly  to  baronies  by  writ^  and 
where  the  baron  has  taken  his  seat,  (see  ante,  §  601),  for  un- 
less he  has  taken  his  seat  it  cannot  appear  by  the  record  (y); 
but  it  is  different  with  baronies  by  patent,  for  by  them  the 
creation  is  perfect  and  the  blood  is  ennobled  without  sit- 
ting; therefore,  it  has  been  held,  that  a  peerage  claimed 
under  letters-patent  is  not  triable  by  the  record  of  Pariiar 
ment,  but  must  be  questioned  by  pleading  nan  concessit  (k); 
and  where  a  man  claims  by  descent,  though  he  ought  to 
produce  the  patent  of  creation,  yet  being  a  matter  of  fact 


(»)  Skinn.  437. 

(c)  Barony  qf  WUUmghby  qf 
Parhamt  Lords'  Jonm.,  toI.  31  ^  p. 
358  ;  3  Craise,  184,  4th  ed. 

(<0  3  Inst,  c.  106 ;  Hale,  P.  C,  c. 
27. 

(e)  1  Vera.  170;  2  Burr.  25, 50. 


(/)  Salk.  264. 

(^)  4  But.  2551. 

(A)  1  Inst  16.  b. 

(t)  9  Co.  31  a. 

0)  1  Inst.  16  b. 

{k)  R,  ▼.  KnoUeyg,  1  Ld.  Raym.  10. 
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whether  A.  is  the  son  of  B.  or  no^  it  is  triable  per  pais,  in   tNcoKPOKBAL 
the  same  manner  as  countess  or  no  countess,  where  one  is        mbnts.  * 
a  countess  bj  marriage  (i). 

If  any  one  becomes  heir  to  a  barony  and  be  not  sum- 
moned to  ParUamenty  he  may.  sue  to  the  queen  by  petition 
of  right,  and  thereupon  it  will  be  referred  to  the  Lords  (m). 

As  to  determining  an  abeyance,  see  ante,  §  617. 


SECTION  XHL 

FBAVCHIBES. 

§  623.  A  fnmchiae  is  another  species  of  incorporeal  here* 
ditament,  which  may  be  considered  under  the  foUowing 
heads:—- 

1.  The  nature  of  a  franchise,  and  its  different  kinds. 

2.  How  daimed. 

3.  How  lost  or  destroyed. 


L  Ufatm  of  a  iFvantbtei  anb  tbe  tiitbxmt  1Stn)i«. 

§  623.  DefbUHon  </  c  iVmcAiie.  $  623.  Difenni  Kindi, 


§  623.  Afranchise,  sometimes  called  a  liberty,  is  a  ''royal  Definition  of  a 
privilege,  or  a  branch  of  the  queen's  prerogative,  subsisting 
in  the  hands  of  a  subject  (it).^    Of  franchises  there  are  divers  Differant  lands, 
kinds,  which  being  more  or  less  connected  with  land,  are 
here  entitled  to  notice. 


(0  Skinn.  520.  See  also  the  CbMi^eat  </  («)  W.  Jo.  97. 

JMUnuTi  CMt,  6Co.  33.  (»)  2  Comm.  37. 

ij2 
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IKCO&POmBAJL 
HBABDITA- 


Whatisa 
forest. 


I.  Co  tabf  a  ^otfit  €iau,  or  WLaxtm. 


S  624.  IVkai  ii  a  Forett. 
625.  What  u  ih9  PwrUtu  €f  the 
F&rttt, 
'  626.  Nuimneeir  ij^e.  m  the  Foreet. 


$  627.  What  Wood  eeteemed  VeH. 
Who  nuty  cut  Wood. 

628.  Land  JRevewue  of  the  Crowitu 

629.  Chace  and  Warren. 


§  624.  A  forest  is  a  ciicait  of  ground  properly  under  tlie 
queen's  protection,  for  the  peaceable  living  and  abiding  of 
beasts  of  yenery  and  chace,  and  distinguished  not  oidy  by 
having  bounds  and  privil^es,  but  also  by  having  courts  and 
officers  (o);  but  it  is  not  proved  to  be  a  forest  by  bong 
called  a  forest  in  records,  &c  (o)  A  forest  may  be  in  the 
hands  of  a  subject,  for  it  may  be  granted  by  the  sov^rdgn, 
subject  to  the  forest  laws,  as  it  was  in  the  case  of  the  Dukes 
of  Norfolk  and  Lancaster,  who  had  forests  so  subject  to  the 
forest  laws(j9);  but  if  the  jurisdiction  be  not  added  in  the 
grant,  it  becomes  only  a  chace,  and  trespassers  were  punish- 
able formerly  at  common  law  (;),  but  now  under  the  pro- 
visions of  the  1  &  2  W.  4,  c.  32,  see  Dig.  P.  iii.  tit.  Game. 
If  a  forest  be  parcel  of  a  manor,  by  the  grant  of  the  manor 
cum  pertinentm  to  a  subject,  the  forest  does  not  pass  (r). 


What  it  the 
pwliea  of  tlie 
forest. 


625.  In  the  time  of  H.  2,  R.  1,  and  John,  many  lands 
adjoining  to  the  king^s  forests  were  incroached  within  the 
forest,  which  by  Charta  de  Foreitoy  made  17  John,  and 
confirmed  9  H.  3,  were  to  be  disafforested,  and  afterfrards 
by  perambuktions  made  in  the  time  of  Ed.  1  and  Ed.  3, 
were  disafforested,  and  the  lands  so  disafforested  are  named 
the  purlieu  or  pauran&,  that  is,  the  part  perambulated  («). 
Therefore,  the  purlieu  of  a  forest  is  land  adjoining  to  a  fo- 


(o)  Caee  t^  Leieeeter  Poreett  12  Palm.  89,  90. 

Co.  22.  (r)  Caee  qffw  WarrmtOf  Mm. 

(p)   Manw.  For.    Laws.  40;    4  60. 

Init.  314.  («)  Manw.  319  et  Mf. 

(f)  4  Imt.  314  t  Cro.  Jac.  15&; 
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rest,  known  by  meers  immoveable  upon  recordj  which  was  incokporial 
within  the  forest,  but  is  now  disaflfbrested  (t) ;  and  the  pur-  "™otJ^' 
lieu  is  exempt  fifom  the  forest,  for  it  is  infra  metas  (u),  and 
the  owner  may  cut  down  his  wood,  plough  and  improve  his 
land,  without  licence,  for  the  purlieu  was  disafforested  only 
for  the  benefit  of  the  owners,  and  as  to  others  it  remains  (x); 
so,  the  owner  of  the  land  or  wood  within  a  purlieu  may  hunt 
with  dogs  beasts  of  the  forest  found  in  his  soil,  and  he  may 
kill  them  before  they  pass  the  limit  (y);  so,  if  a  dog  fasten 
upon  a  deer  before  she  gains  ^lum  farest<B,  and  she  drags 
the  dog  into  the  forest  and  is  there  killed,  the  owner  may 
pursue,  and  take  the  deer  out  of  the  forest  (y);  but  a  man 
who  has  land  within  a  purlieu  cannot  by  gun  or  engine 
fbrestal  the  beasts  of  the  forest  in  their  return  to  the  fo- 
rest (z) ;  so,  he  cannot  kill  unseasonable  game  within  the 
purlieu  (r)  j  so,  not  in  the  fence-month  (z). 

626.  Anything  which  will  be  a  nuisance  by  law,  if  done  Nulnnoei,  &c. 
out  of  the  forest,  will,  if  done  within  it,  be  a  nuisance,  as  to  "  "^ 
erect  a  cottage  there  without  a  licence,  although  built  for 
the  poor  (a);  so,  inclosing  within  the  forest  (a);  so,  setting 
up  a  ferry  where  there  was  none  before  (ft);  so,  carrying 
a  gun  to  kill  deer  (c);  so,  burning  heath,  &c.  within  the 
forest  (cQ;  so,  building  a  wall  whereby  the  highway  is 
straightened  (e);  so,  if  beasts  damage  the  wood  of  B. 
within  a  forest,  though  B.  ought  to  maintain  the  fence; 
80,  erecting  a  windmill  within  the  forest,  though  it  be 
upon  his  own  soil  (/);  so,  if  a  man  by  building,  indosure, 
or  using  any  liberty  or  privilege,  incroach  upon  the  rights 
of  the  forest,  it  will  be  purpresture  and  an  offence  to  the 
forest  (^);  so,  every  offence  which  tends  to  the  destruction 
of  the  forest,  or  the.  vert  or  venison  of  the  forest,  or  is 

(0  Manw.  318.  (6)  W.  Jo.  274. 

(u)  Id.  87.  (c)  Id.  275. 

(«)  Id.  366.  (<f)  Id.  276. 

(y)  Id.  371.  (*)  Id.  277. 

(g)  Id.  384.  (/)  Id.  293. 

(a)  W.  Jo.  269.  (^)  1  Inst.  277.  b. 
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iNcoBPOBBAL  a  bteach  of  the  laws  of  the  fisceat,  will  be  a  nuiaanoe  to  the 
"  rbnto!^"     forest  (A) ;  and  therefore^  not  only  the  hunting  or  killing  the 

"'  beasta  of  the  forest  which  destroys  the  venison^  and  waste, 

purpresture^  or  apart»  which  destroys  the  yert,  but  anything 
which  tends  to  such  destruction  will  be  a  nuisance  to  the 
forest  (t). 

What  wood  et-  627.  All  wood  and  underwood  in  the  forest  is  esteemed 
Yert»  and  if  any  cut  the  yert  of  the  forest  within  his  own 
land  without  licence^  it  is  waste  (A);  therefore,  a  man  (»n- 
not  cut  wood  in  his  own  land  within  the  forest,  or  destroy 
the  coyeriSy  without  a  yiew  of  the  forester,  and  licence  of 
the  justices  in  Eyre,  (now  by  10  G.  4,  a  50,  the  Conums^ 
sioners  of  the  Woods  and  Forests),  though  it  escheated  to 
{he  queen,  and  he  then  held  it  by  the  queen's  patent,  far 

Who  may  eat  the  patentee  shall  be  subject  to  the  forest  laws  (/);  but^  in  a 
forest  and  chace  in  the  hands  of  a  common  person,  the 
owner  of  the  soil  may  cut  his  wood  without  the  licence  or 
yiew  of  the  forester,  if  sufficient  yert  be  l6ft(m);  so^  by 
prescription,  a  man  may  cut  timber  in  his  own  wood  withm 
the  forest  without  the  yiew  of  the  forests  (n),  so  fiur  at  least 
as  r^ards  a  forest,  though  allowed  in  respect  of  a  chace; 
so,  an  officer,  as  it  seems,  may  prescribe  to  haye  so  mudi 
wood  to  be  asedgned  by  the  woodward  within  the  forest  for 
his  fuel  (o). 

If  the  cutting  of  yert  or  ooyert  mtliin  a  forest  be  wastes 
tbe  destruction  of  it  will  be  still  more  so;  and  therefore,  if 
a  man  cut  his  wood  by  licence  within  the  forest,  and  aAer- 
terwards  do  not  indose  the  wood  with  a  sufficient  fonce, 
whereby  it  be  destroyed  by  beasts,  the  destruction  of  the 
wood  will  be  waste(j9);  ao,  if  he  assart,  that  is,  eradicate, 
his  woods,  and  conyert  his  land  to  tillage^  that  will  be  more 

(A)  Manw.  266.  Cro.  Jac.  155 ;  S.  C,  12  Co.  22. 

(t)  Id.  267.  (»)  Manw.  82,  135 ;  dub.,  W.  Jo. 

(k)  Id.  147.  290,  275  ;  and  eontri,  W.  Jo.  290. 

(0  Id.  136.  (o)  SaT.  5. 

(m)  Tkeeate  rf  LtictMtw  Forett,  (p)  Manw.  149. 
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heinous  waste (j^);  attd»  if  lie  convert  meadow  or  pasture   iMco&pomsAL 

BKVDITi 
MBNT8. 


within  a  foi^est  surrounded  with  coverts,  to  arable,  it  will  be 


an  apart  (r);  so,  a  grant  to  be  ^uit  of  assarts,  shall  be  only 
for  those  before  committed  («). 

628.  If  a  man  commit  waste  within  a  forest  by  cutting  or  Remedy, 
destroying  the  vert  without  licence,  the  wood  or  the  land 
where  the  waste  is  done  shall  be  seized  into  the  hands  of  the 
queen,  till  the  owner  replevy  it  and  make  fine  (<),  though 

the  owner  has  an  estate  of  inheritance  (t\  and  though  he 
die' before  presentment  of  the  waste,  for  the  wood  or  other 
land  shall  be  seized  imtil  the  heir  replety  it(^),  and  if  the 
heir  will  not  pay  the  fine  the  land  remains  in  the  queen's 
hands  for  ever(^).  The  old  forest  law  is  in  most  other  re- 
spects now  growiv^ut  of  use,  and  what  remains  of  it  is  now 
administered  by  the  Commissioners  of  her  Majesty's  Woods 
and  Forests,  aided  by  the  verderers  and  some  other  of  the 
old  officers.  By  the  10  G.  4,  c.  50,  it  is  provided,  that  all  Land  reTenua 
honours,  hundreds,  lordships,  manors,  forests,  chaces,  woods,  ™^' 

parks,  messuages,  lands,  tithes,  fisheries,  franchises,  serviceai, 
rents,  and  other  land  revenues,  possessions,  tenements,  and 
hereditaments,  belonging  to  her  Majesty,  (except  advow- 
sons  and  vicarages),  shall  be  under  the  management  of  her 
Majesty's  Commissioners  of  Woods  and  Forests ;  so,  by  the 
Game  Act,  1  &  2  W.  4,  c  32,  provision  is  made  for  the 
punishment  of  persons  trespassing  in  any  of  her  Majesty's 
forests,  parks,  chases,  or  warrens.  See  further.  Dig.  P.  i. 
tit.  Land  Bevexue  of  the  Cbown  ;  P.  in.  tit.  Game  ;  as  to 
common  in  a  forest,  see  ante,  §  305  et  seq. 

629.  A  chace  is  a  liberty  to  keep  certsdn  wild  animals  Chaoe,  park, 
within  a  certain  district,  and  an  exclusive  right  of  hunting 

them  therein.  A  chace  is  distinguished  from  a  forest  by 
not  being  subject  to  the  forest  laws,  and  although  a  place 
be  inclosed  and  proclaimed  as  a  forest,  yet  it  shall  be  a 

(g)  Manw.  155  ;  4  Iiwt.  306, 307.  (*)  W.  Jo.  271,  289. 

(r)  Manw.  157.  (0  Manw.  151,  158. 
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iNcosposBAL   chace  till  thepipper  officers  and  courts  are  granted  (tc);  but 

MBNTs.^'     no  one  can  make  a  chace  within  his  own  land  or  elaewher^ 

without  the  queen's  grant  (x) ;  the  like  may  be  said  of  an 

andent  park ;  and  as  to  the  distinction  between  a  chaoe  and 

a  park,  see  further.  Dig.  P.  nL  tit.  Gam£. 

Warren.  Free  warren  is  also  a  privilege  to  have  beasts  of  a  wai^ 

ren  in  one's  land,  and  the  exclusive  right  of  killing  and  himt- 
ing  them  therein  (y).  This  privil^e  is  distinct  from  the 
land,  and  by  a  lease  of  the  land,  without  more,  the  warren 
will  not  pass  (z) ;  so,  not  by  an  alienation  of  the  land  with- 
out saying  cum  periinentHs  {z)\  but  it  has  been  usual  in  such 
cases  for  tiie  alienor  to  reserve  the  privilege  to  himself  (a), 
hence  it  has  come  to  pass,  that  a  man  may  have  a  free  war- 
ren in  another  man's  land  {b)\  so,  it  is  said,  ''that  aman  may 
havea  free  chace  as  belonging  to  his  manor  in  his  own  wood, 
as  well  as  a  warren  or  park  in  his  ovm  grounds;  for  the 
chace,  warren,  or  park  are  collateral  inheritances,  and  not 
issuing  out  of  the  soil,  as  the  common  doth,  and  therefore  if 
a  man  hath  a  chace  in  other  men's  grounds,  and  after  purchase 
the  grounds,  the  chace  remaineth  (c);"  so,  a  free  warren 
may  be  claimed  within  a  chaoe  of  the  queen(<f),  and  the 
grantee  may  there  build  a  lodge  upon  his  ovm  inheritance  {e)\ 
so,  it  may  be  claimed  in  a  royal  forest  (/),  but  it  must  have 
been  allowed  in  the  Eyre  before  the  abolition  of  that  court(^)» 
see  Dig.  P.  I.  tit  Land  Bevenue  of  the  Cbovtn;  and 
it  may  be  claimed  by  grant  or  prescription  (A);  but  if  pre- 
scribed for  it  must  be  in  the  ancient  place  («),  and  a  pre- 
scription is  not  lost  by  non-user  (t) ;  but  a  man  cannot  pre- 
scribe for  a  warren  in  the  lands  of  a  stranger  which  are  not 
within  his  seigniory  (J) ;  so,  none  can  make  a  warren  in  his 

(«)  Muiw.  60.  {d)  4  Inrt.  498. 

(jt)  Id.  56  ;  2  Inrt.  199.  (e)  Id.  298. 

(y)  2  RoU.  Abr.  812.  (/)  Manw.  81 ;  Cio.  Jac.  155. 

(jr)  Dy .  30,  in  marg.  (jf)  HarrUim't  eate^  W.  Jo.  280. 

(a)  2  Roll.  Abr.  812.  (A)  2  RoU.  Abr.  812. 

(b)  2  Comm.  39,  citing  Bro.  Abr.  (0  Cro.  Jac.  155. 
tit.  Warroi,  3.  (J)  2  RoU  Abr.  265. 

(c)  4  Inst.  318. 
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own  land  without  a  licence  from  the  Crown,  because  he   xncosfoual 

[BKBDITA 
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cannot  appropriate  to  himself /era#  naturtB,  which  are  nti/-      ■■"'>"^- 


Bus  in  bonis  (*) ;  and  if  the  queen  grants  to  B.  a  warren 
within  his  manor,  he  shall  have  it  only  in  the  demesnes,  not 
in  the  lands  of  the  freeholders  (/)• 

A  free  fishery,  Jike  a  free  warren,  is  a  privilege  under  Free  flehery. 
a  grant  fix>m  the  Crown,  to  have  the  ezdusiye  right  of  taking 
and  killing  of  fish  in  an  arm  of  the  sea,  or  a  navigable 
river.  Carter  v.  Murcot  (m) ;  but,  in  this  case  it  was  held, 
that  if  any  one  would  claim  such  privilege,  he  ought  to 
shew  a  right,  the  presumption  being  against  him  (n). 


II.  €j^\tfiL  Cmiiits  Vslottee. 

§  630.  The  highest  fi»nchise  was  to  be  a  county  palatine, 
which  was  so  called  because  the  count  palatine  had  jura 
regaUfl  within  his  county  as  the  king  himself  (o),  and  the 
coimty  was  made  palatine  h  palatio  regis,  not  the  person  a 
count  palatine ;  and  the  authority  of  him  who  had  a  county 
.palatine  was  as  full  as  that  of  the  king  himself,  within  his 
coimty  {p)y  and  consisted  of  a  royal  seigniory  and  a  royal 
jurisdiction  (j^).  There  were  fonnerly  four  such  counties 
palatine,  namely,  Lancaster,  Chester,  Durham,  and  Ely, 
but  the  separate  jurisdiction  in  all  of  them  is  either  abo- 
lished altogether,  or  made  to  be  subordinate  to  that  of  the 
courts  at  Westminster.  See  Dig.  P.  i.  tit.  Lancaster, 
Chbsteb,  Durham,  and  Ely. 

{i)  2  Inrt  199.  c«e,  Dav.  55. 
(0  Bummgk  ▼.  Taylor,  Cro.  El.  (o)  4  Inst  204;  Dst.  60. 

463.  ip)  4  Inst.  205. 

(m)  4  Burr.  2164.  \q)  DaT.  62. 

(ft)  lb.  See  also  the  lU9«r  fonii'f 
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XKCOEPO&VAL 

HKKBDITA- 

MENTS. 


ManoriBl 
righto. 


Coart-baroD. 


Siiiton  to  the 
court. 


III.  Co  )abe  a  jnamor. 


i  ^l.  MamMiai SigkU. 
Gmrt-baron, 
Suitort  to  the  Court. 
^2.  JurUdietUm  qfa  Court-baron. 
Where  amd  when  the  Court  i» 

to  be  kept. 
Method  of  holding  Courts. 


6». 


§  63S.  Charge  to  the  Inguett. 

634.  Attachment. 
Bxeeution. 

635.  Cuetomary  Court. 

636.  Other  Firmnehieee  atmtxtd  to 

Manore. 


§  631.  A  manor,  ba  before  s^ewn,  (see  anfe,  §  88),  is  a  cer- 
tain drcuit  or  district  ori^nally  assigned  to  great  men,  to 
which  certain  manorial  rights  or  privileges  were  annexed. 
One  of  the  most  important  rights  belon^g  to  this  firanchise 
is  that  of  holding  courts,  namely,  a  oourt-baron  and  a  cus- 
tomary court. 

To  every  manor  a  court-baron  is  incident  (r),  and  there- 
fore in  a  qtw  warranto  for  holding  a  court-baron,  it  is  suffi- 
cient to  plead  that  he  has  a  manor  («};  and  if  he  pleads  that 
he  has  a  manor,  he  ought  not  to  prescribe  for  holding  a 
court-baron  {t) ;  so,  if  he  grants  a  manor,  the  court-baron 
passes  as  incident,  although  there  is  an  exception  of  all 
courts,  unless  in  the  case  of  the  queen  (u) ;  but  the  profits 
of  courts  may  be  excepted  (ar);  and  being  incident  to  a 
manor  of  common  right,  it  is  not  lost,  merely  because  no 
court  has  time  out  of  mind  been  holden  within  the  manor  (y). 

Freehold  tenants  alone  are  suitors  to  the  courtrbaron,  and 
of  these  there  must  be  two  at  least  (2:);  and  in  Glover  y. 
Lane  (a),  it  is  said,  ^^  To  constitute  a  manor,  it  is  necessary 


(r)  8H.  7;IKitch.7,  8;  1  Inst. 
58  ;  2  Inst.  99 ;  4  Inst.  268. 

(«)  JR.  ▼.  Stanton,  Cro.  Jac.  260. 
See  also  1  Bulstr.  54 ;  JR.T.  Staverton, 
Yelv.  190;  Noy,  20;  Moor,  870;  1 
Bl.  580. 

(/)  Noy,  20. 

(«)  Broum  t.  Goldemith,  8  J.  B* 
Moore,  870. 

(jt)  Sir  Robert  Acton'e  eate,  Dy. 


288. 

(y)  Ow.  35.  See  also  H.  ▼.  Haeer' 
tng-atte- Bower,  5  B.  &  A.  691 ;  R.  t. 
Haetinge  {Mayor,  ifc).  Id.  692,  n. 

(r)  Bro.  tit.  Coart-baron,  pL  23 ; 
Kitch.  7,8;  R.  t.  Staverton,  «iqp.  ; 
Tbmkin  ▼.  Crocker,  2  Ld.  Raym. 
864  ;  1  Watk.  Cop.  9  ;  2  ScriT.  Cop. 
720. 

(fl)  3  T.  R.  447. 
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not  only  that  there  should  be  two  freeholders  within  the 
manor,  but  also  two  freeholders  holding  of  the  manor  sub- 
ject to  escheats  (*)•'* 

The  suitors  are  the  judges  of  the  court,  not  the  steward  (c), 
unless  there  be  a  custom  or  prescription  that  pleas  should 
be  holden  before  the  steward,  which  it  seems  there  may 
he(d);  although  in  some  earlier  cases  this  was  denied  {e). 
The  steward  is,  however,  a  constituent  part  of  the  court, 
and  not  merely  a  ministerial  officer,  as  was  formerly  sup- 
po8ed(/> 


TKCOnPORKAL 

HBBEDITA- 

MBNT8. 


632.  Courts  baron  were  ordained  for  three  purposes,  juriBdiction  of 
namely,  to  adjust  differences  between  lord  and  lord,  between  *J»««>«rt-»>"<» 
lord  and  tenant,  and  between  tenant  and  tenant  (ff) ;  and  it 
is  said  also  as  against  strangers  coming  within  the  manor  (A). 

A  court-baron  may  hold  plea  of  actions  personal  when 
the  debt  or  damage  is  under  40s.  (i);  so,  in  trespass  with« 
out  vi  ei  armis,  under  40*.  (A) ;  but  by  charter  or  prescrip- 
tion, it  may  hold  pleas  above  40*.  (2) 

But  accoimt  does  not  lie  in  a  court-baron  (m) ;  so,  not 
regularly  trespass  vi  et  tmnU  (n);  so,  not  detinue  of  writ- 


(h)  Per  Lord  Kenyon,  Ohver  t. 
Lane,  3  T.  R.  447.  See  aUo  Chei- 
wode,  ▼.  Crew,  Willes,  614. 

(e)  39  H.  6.  5,  dted  Bro.  tit. 
Judcpoaent,  pi.  118 ;  Kitch.  145.  See 
also  Jenileman'e  ease,  6  Co.  11  b| 
Lord  Cobham  and  Brownest  cote,  1 
Leon.  217;  Lovell  and  GoUton's 
ea$e,  Qodb.  68 ;  Sure  ▼.  Wells,  T. 
Jo.  23;  A.  ▼.  Morgan,  1  Bl.  398. 

(d)  1  Leon.  316,  pi.  444  ;  Tonkin 
or  TbtNJHfi  v.  Crocker,  2  Ld.  Raym. 
860;  S.Cm  2  Salk.  604;  S.  C,  2 
Liitw.1211;  JR.T.  Morgan,  1  Bl.  396. 
See  also  Rast.  Ent.  553;  Co.Ent.  118; 
Winch'i  Ent.  1014 ;  /omef  t.  Tutney, 
Cor.  Car.  497;  Sure  ▼.  WeUs,  T. 
Jo.  23. 

(0  Pell  ▼.  Towers,  2  Cro  El.  791 ; 
S.  C.  nom.  PeU  v.  Towers,  Noy, 
20;  Armyn  t  Appleiqft,  Cro.  Jac. 


582.  See  also  2  D'Anvers,  295,  tit. 
Coart-baron  ;  1  Nela.  Abr.  50. 

(/)  Howard  ▼.  Wood,  1  Freem. 
473;  S.  C,  T.  Jo.  126;  S.  C,  2 
Ler.  245.  See  eonirh,  Calth.  54  ; 
Holroyd  v.  Breare,  2  B.  &  A.  473. 
And  see  farther  2  Scriv.  Cop.  722, 
3rd  ed. 

iff)  Sorog.  Pract.,  pp.  82  ei  seq. 

(h)  Br.  Conrt-baron,  pi.  1 ;  Kitch. 
146. 

(i)  Kitch.  74;  PeU  f. Towers,  sn^, 

{k)  Kitch.  146. 

(0  Id.  187.  See  also  12.  ▼.  Ha- 
vering-atie-Bower  (Steward,  9fe.), 
5  B.  &  A.  69;  and  A.  t.  Hast- 
ings {Mayor,  Sfc,),  Id.  692. 

(m)  Kitch.  146,  citing  43  B.  19. 

(ft)  Kitch.  146  et  seq.  s  1  Imst. 
118  ;  2  Inai.  311. 
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TKcospoKVAL   ings  (o)  I  sfd  secus  88  to  detnnie  of  goods  {p) ;  so,  not  le- 

MENT9.  pleVlIl(|?> 

A  court-baron,  it  seems,  may  also  hold  pleas  of  land,  to 
the  exclusion  of  all  other  jurisdictions,  except  bj  a  rendgit 
curiam  from  the  lord  {q) ;  and  this  was  hj  a  writ  of  right 
patent  before  its  abolition  by  the  3  &  4  W.  4,  c  27.  Such 
a  plea  may  be  removed  by  writ  of  toll  into  &e  county 
court,  and  from  theqce  into  the  Court  of  Conmion  Pleas  (r). 

A  court  by  prescription  may  also  have  jurisdiction,  as  a 
peculiar,  to  grant  probate  and  administration,  and  also  to 
take  cognizance  of  testamentary  causes  (#). 

J£  an  action  be  sued  in  a  court-baron,  in  which  it  has  no 
jurisdiction,  prohibition  lies  {t) ;  so,  if  the  defendant  pleads 
that  the  cause  did  not  arise  within  the  jurisdiction  {i) ;  ^eo, 
if  it  has  no  jurisdiction,  the  proceediog  there  is  void,  and 
trespass  lies  (^). 

Wbere  and  633.  A  court-baron  may  L  3  held  at  any  place  within  the 

ii  to  be  kept,  manor,  otherwise  it  will  be  void  (u);  but  by  custom  the 
lord  may  hold  a  court  within  one  manor  for  several  man- 
ors (r)  ;  so,  a  surrender  may  be  made  out  of  court  without 
alle^bg  a  special  custom  for  it  (x) ;  so,  a  steward  may  take 
surrenders  out  of  a  manor  without  a  custom  (y). 

The  courfc-baron  was  formerly  held  once  in  every  three 
weeks  (z),  but  it  is  now  usually  held  once  a  year,  and  the 
lord,  in  the  absence  of  any  custom,  cannot  compel  a  more 
frequent  attendance  of  the  suitors  (a) ;  and  it  is  said  that  it 
might  be  held  even  at  night  {ft).    But  special  courts  inay 


(o)  F.  N.  B.  47.  Cro  Car.  367 ;  S.  C,  W.  Jo.  342  j 

Ip)  Kttch.  146.  Co. Cop.,  a.  31;  Cl^Un ▼.  Jtfb^Mitf, 

{q)  Id.  147.  4  Co.  27. 

(r)  Booth'a  Real  Actions,  86,  n.  .    («)  1  Inat.  59. 

(«)  DenhamY,  St^henton,  1  Salk.  (y)  Dudfleid  ▼.  Andrew,  1  Salk. 

41 ;  Atkim^,  HiU,  Cowp.  286.  184.  See  also  7\tekeUy  t.  Hwkhu, 

(0  Kitcb.  147  ;  F.  N.  B.  4,  E.  1  Ld.  Raym.  76. 

(«)  1  Inst.  58;  Kitcb.  186;  Co.  (jr)  Co.  Cop.,  a.  31. 

Cop.,  a.  31 ;  Scrog.  Pjract.  83.  (a)  Scroggs,  40,  83. 

(9)  lb.  See  alao  Seagood^,  Hone,  (k)  Moor,  68,  pi.  185. 
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also  be  caUed  for  the  purpose  of  effecting  the  transfer  of  htcobfomal 
copyhold  property.  ""ntT" 

The  usual  method  of  holding  a  court-baron  is,  that  the  Method  of 
steward  makes  a  precept  to  give  reasonable  warning  of  the  ^^»^^^«*™^- 
court  (c).     Warning  for  fifteen  days  is  best,  which  is  the 
oommon  time  between  the  teste  and  return  of  a  writ  in  the 
Common  Pleas  {c\  but  six  or  seven  days'  warning  is  suf- 
ficient (c). 

After  the  inquest  and  the  proclamation,  the  steward  gives  Cluurge  to  the 
the  charge  to  the  mquest(i).  The  charge  admonishes  "^^ 
them  to  present  suiters  who  make  default  («);  so,  to  present 
the  death  of  every  tenant,  and  who  is  heir,  and  what  profit 
accrues  to  the  lord  by  his  death  (/);  forfeiture  of  any  te- 
nant by  alienation,  &c.  (f) ;  so,  subtraction  of  services  {/) ; 
so,  incroachment  or  trespass  in  his  demesne,  or  waste  [f) ; 
so,  indosure  or  surcharge,  &c.  of  common  (/). 

All  pleas  in  a  court-baron  of  common  right  and  of  a  per- 
sonal nature  were  by  "WBgerjj^hM,  before  the  3  &  4  W.  4, 
c.  2,  8.  13,  abolishing  that  PSceeding,  and  it  was  only  by 
prescription  that  it  could  be  determined  by  the  jury  (^). 

634.  The  process  on  plaint  in  a  court-baron  is  summons  Attadiment. 
and  distress  infinite  (A);  but  the  court  has  no  power  to  Ezecation. 
make  execution  as  in  the  superior  courts  (t) ;  and  the  dis- 
tress in  a  coujrt-baron,  even  of  goods  taken  upon  a  judg- 
ment, is  only  in  the  nature  of  a  pledge,  and  cannot  be  sold 
except  by  spedal  custom  (A);  yet,  by  special  custom,  a  levari 
facias  may  be  awarded  in  a  court-baron,  and  the  goods  may 
be  sold,  but  in  /such  case  the  custom  must  be  pleaded  (/). 

(c)  Kitch.  6  a.  (0  4  H.  6. 17,  cited  Bro.  Coart- 

{d)  Id.  7.  UroD,  pi.  6, 7. 

(e)  Id.  53.  (k)  Bro.  Conrt-baron,  pi.  6,  7; 

(/)  Id.  55.  Id.   Execution,   pi.   110.      But  lee 

(^)  T^ndaif.  Toller,  Bendl.  140;  Scroggs,  Ptact  93. 

S.  C,  1  Leon.  204;    &  C,  cited  (I)  .FVye  t.  JtaryA,  Noy,  17 ;  Pell 

Moor,  277.  ▼.  Towere,  Id.  20 ;  Hewet  t.  Nor- 

(A)  38  E.  3.  3,  cited  Bro.  Court-  ^enm,  Balstr.  52.   See  abo  Scroggs, 

iMuron,  pi.  5, 10;  Tubervill  ▼.  T^er,  203. 

2  RolL  Bep.  493.  ' 
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FBAN0HISE8. 


xMOompomvAi. 

HB&BDITA- 
MKNT8. 


A  court-baron  not  being  a  court  of  record,  neither  llie 
lord  nor  steward  can  fine  or  imprison  (m),  nor  can  thalord* 
or  steward  assess  an  amercement  for  a  private  trespass  dime 
to  the  lord,  except  by  custom  (n) ;  yet  by  pre8Grq)tion9  the 
steward,  even  of  a  court-baron,  may  assess  an  amerce- 
ment ((?),  see  further  as  to  amercements,  past,  §  652. 


Cuitomary 
court. 


635.  So,  a  manor  has  a  customary  court,  as  well  as  a 
court-baron  (/>),  and  this  concerns  the  copyhold  tenants 
only  (/>),  and  k  may  be  held  without  freeholders,  although 
it  is  otherwise  with  a  court-baron,  (see  ante,  §  ^31),  and 
although  there  should  be  no  freeholder  in  the  manor  by 
which  the  court-baron  could  be  held,  and  even  the  manor 
itself  is,  in  some  respects,  lost,  yet  there  still  may  be  a  cus- 
tomary court  {q)i  so,  therefore,  where  a  manor  is  grant^ 
by  copy,  it  may^have  a  customaiy  court,  but  it  shall  not 
have  a  court-baron  (r);  bpt  the^  cannot  be  a  customaiy 
court  without  copyholders  (<),  for  this  cuitomary  court  is 
for  those  only  by  copy  of  court-roll,  and  the  lord  or  steward 
is  the  judge  in  distinction  from  a  court-baron  at  common 
law,  where  the  suitors  are  the  judges  (^),  see  aiUe,  §§  631, 
€32 ;  BO,  the  copyholders  attending  to  do  their  fealty  at 
this  court  are  called  ^^  the  homage,"  who  are  sworn  to  make 
their  presentments  in  the  same  manner  as  the  jury  at  a  leet, 
see  past,  §  643 ;  and  if  a  manor  has  a  court  of  a  douUe 
nature,  that  is,  customary  and  court-baron,  the  proceedings 
of  both  may  be  entered  on  the  same  roll  (k).  , 


other  fraiv^  636.  There  are  several  other  firanchises  usually  annexed 

to  numon.         to  manors,  all  of  wluch  are  not  exdunvely  manorial  rights, 

as  to  hold  a  court-leet,  to  have  wreck,  treasure  trove,  -es- 


(m)  Co.  Cop.,  8.  26 ;  Tr.  34. 

(ft)  Kitch.  154. 

(o)  Bluni  T.  Whitaere,  I  Leon.  242. 

ip)  1  InBt.  68. 

(9)  MelitUeh^M  can,  4  Co.  26  b. 

(r)  R.  ▼.  Stavtriwk,  Ydr.  190. 


See  alto  Cro.  Jac.  260. 

(«)  1  IiMt  58. 

(0  Kitch.  163 ;  Co.Cop.,  s.  45;  IV. 
102 ;  MehtntehimdiMUr,  4  Co.  26  b. 

(«)  lb.;  Iliwt58.  ' 
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traTS,  waifs,  afd  bona  ftyitworum^  deodands,  markets  and   inco&porval 
.  fidrBy  and  tfjUs,  each  of  which  wiU  be  considered  in  its  order ;       mbnts.  ' 
;«t>e8ide8  wnich  there  are  other  manorial  rights,  the  fruits  of 
ttamre,  which,  belonging  properly  to  that  branch  of  the  sub- 
ject, will  be  treated  of  under  the  head  of  Copyholds,  see 
po9i,  imder  that  title. 


IV.  Co  labe  a  Conrt^leit  or  KunUr^. 


637.  Whtit  is  a  Cmiri^Uet 

i  6i6.  Requisites   of  the   Present* 

Appendant  to  a  Manor. 

ment. 

StyU  of  ihi  Court, 

647.  Qficers  in  the  Leet. 

6Z9^  Appendant  to  a  hundred. 

Steward. 

toajrtll. 

y     Bailif. 

^                  but     not     to    a 

Beeoe. 

Church. 

Aleconner. 

639.  Bow  to  he  claimed. 

648.  Constable. 

To  be  held  at  what  TUKe. 

Refusal  to  accept  Office. 

640.  Whore  to  be  held. 

Notice  (if  holding. 

fice. 

Al.  Doing  ^Suit  to  the  Leet. 

650.  Barristers     and     'Attornies 

Smt  Realan^J3uit  Service. 

exempt. 

642.  Rtemptione. 

651.  Fines. 

(Xergy. 

.  652.  Amercements. 

'  Tenante  in  Ancient  Demeene. 

65S.  How'qfeered. 

643.  Jurtodnctutn   t^  the    Court* 

leet. 

Action. 

Common  Nuieaneee. 

Distress. 

644.  Not  private  Wrongs. 

645.  Inquiring 0/ the  Prq/Usqfthe 

Distress. 

Lord. 

Action  qf  Debt. 

646.  Presentment,  hoit  made. 

§-637.  The  leet  is  a  court  of  record  derived  out  of  the  Whatisicoort- 
sheriff's  town  (ar);  and  to  every  court-leet  is  annexed  the 
view  of  frank-pledge,  or  an  examination  of  the  persons  resi- 
ant  within  a  leet,  who  were  anciently  called  '*  frank-pledges/' 
ihat  is,  sureties  to  answer  any  complaint.  A  courtp-leet  may  Appendant  to  a 
l>e  appendant  to  a  manor,  though  not  necessarily  incident 


(x)  2Inft.  71;  4  Intt.  261. 
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iNcoBPosBAi.  to  it  like  a  court-baron  (y) ;  and  the  style  of  the  comt  is, 
MEOTs.^'     **  The  Court-leet  with  view  of  Frank-pledge  of  E.  C,  &a. 


Style  of  the  held,"  &c. ;  and  if  appendant  to  a  manor,  and  held  with 
the  court-baron,  it  may  be  thus — ^*  The  Court-leet,  wifii 
view  of  Frank-pledge  and  Court  of  E.  C,  &c.  (ar)." 

If  aleet  is  appendant  to  a  manor,  and  the  queen  pur- 
chases two  parts  of  the  manor,  the  leet  remains  appendant 
to  the  other  part  (a) ;  and  so,  if  the  lord  enfeofi  another 
of  his  manor,  without  mentioning  the  appurtenances,  he  re- 
tains the  leet(&);  but  a  man  shall  not  have  a  leet  in  his 
manor  within  the  leet  of  another  seigniory  (e) ;  yet  there 
may  be  a  superior  leet,  at  which  the  resiants  of  &e  in- 
ferior leet  aro  to  attend,  see  tnfroj  §  646. 

Appendant  to  a  688.  A  leet  it  seems  is  not  strictly  incident  to  a  hundred, 
^       '  because  one  liberty  cannot  be  incident  to  another,  but  it  may 

be  appendant  to  a  hundred  (d). 

to  a  Tin,  &e.;  A  leet  may  also  be  appendant  to  a  vill  or  an  andent  mes- 
suage («},  for  it  may  be  presumed  that  the  house  is  the  ate 

bat  not  to  a  of  a  manor  {/) ;  but  it  cannot  be  prescribed  for  as  append- 
ant to.a  church  or  chapel  (^);  and  if  a  leet  belongs  to  a 
himdred,  by  a  grant  of  lands  in  a  vill,  parcel  of  the  hundred, 
with  all  leeiBpr€Bmissis  spectcai  etpertmenf^  the  grantee  shall 
not  have  a  leet  within  such  vill  (A). 

How  to  be  639.  A  leet  may  be  claimed  by  charter  or  the  queen's 

claimed.  -        ,  i 

grant,  for  the  queen  may  grant  to  a  man  to  have  power 

(y)  CoMrooke  t.  Elliot,  3  Burr.  amirk,  Kitdien,p.  78,  who  layitliat 

1859.  a  leet  is  of  necessity  incident  to  t 

(jr)  Co.  Cop.  819,  3rd  ed.  himdred,  and  cites  8  H.  7.  1.    Alio 

(a)  Beodl.,  pi.  45.  March,  75. 

(b)  Dy.  30,  pi.  209 ;  1  And.  26.  See  («)  18  H.  6.  II . 

also  18  H.  6.  11 ;  33  H.  6.  4,  cited  (/)  QUtm»  t.  Cowptr,  2  BrownL 

Bro.  Incidents,  pi.  2,  20;  LordCob-  217. 

kam  mulBrowne*$  case,  1  Leon.  218.  (ff)  10  E.  3.  5 ;  18  H.  6.  11 ;  f. 

(c)  1  RoU.  541.  N.  B.  Leet,  8 ;  Bro.  Inddents,  29; 

(d)  Bro.  Leet,  pi.  24 ;  Id.,  Ind-  Tyrrinffkam's  com,  4  Co.  37;  Jtovte 
dents,  pi.  18.     See  also  Lord  Nor-  and  Maion,  2  BrownL  200. 

Ht  ▼.  Barret,  Moor,  426 ;  Lawmm  ▼.  (Jk)  Lord  Norri*  t.  Banrtt,  Mcer, 

Hare,  2  Leon.  74  ;  2  Init.  122,  and      427. 
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tenereplaeita  within  a  certain  precinct,  &C.9  and  before  cer-   inco&pobbal 
tain  judges,  and  in  a  manner  to  exempt  It  from  the  jurisdic-     "L^J?J.^" 
tion  of  her  superior  courts  (t);  so,  a  leet  may  be  claimed  by 
inreBoription  which  presupposes  such  grant  (A). 

The  leet  sball  be  held  at  the  time  assigned  by  the  char-  To  be  hdd  at 
ter  (/),  but  he  that  daims  it  by  prescription,  may  claim  to  ^  '  ^^^' 
hold  it  once  or  twice  every  year,  or  upon  any  such  days  as, 
upon  reasonable  warning,  shall  be  appointed  (m);  so,  it  may 
be  prescribed  to  be  held  semel  in  annoy  upon  which  the  lord 
may  hold  it  when  he  pleases  (n) ;  so,  if  the  queen  grant  it 
to  be  held  semel  in  anno  without  ascertaining  the  time  {o) ; 
but  if  the  charter  or  prescription  does  not  direct  otherwise, 
by  the  equity  of  the  statute  Magna  Charta,  c.  35,  it  shall  be 
held  within  a  month  after  Easter,  and  a  month  after  Michael- 
ma8(p) ;  and  if  the  leet  does  not  appear  to  have  been  held 
at  the  lawftd  time,  an  indictment  or  presentment  there  will 
be  void  (q). 

640.  The  leet  of  the  toum  is,  by  the  statute  Magna  Where  to  be 
Charta,  c  35^  to  be  held  in  a  place  certain;  but  it  should 
seem  that  courts  leet  of  hundreds  or  manors  may  be- held  in 
any  place  within  the  seigniory  where  the  lord  pleases  (r) ; 
but  there  is  a  canon  prohibiting  the  keeping  of  temporal 
courts  leet  or  lay  juries  in  the  church,  chapel,  or  churdi- 
yard  («). 

Fifteen  days'  notice  of  a  court-leet  is  usually  given,  but  in  Notice  of  hold- 
the  absence  of  established  usage  three  or  four  days'  notice  ^^' 
would  be  sufficient  {t\  and  if  it  be  not  an  ancient  leet,  it 
appears  that  personal  notice  is  necessary  («). 

(0  2  Intt.  71,  72.  (r)  Br.  Court-baron,  8  ;  citingS  H.     ' 

\k)  lb.  See  also  Finch's  Law,  246.       7.3.     See  also  Kitch.  88  ;  Ow.  35. 

(0  2  Imt.  72;   Dakin'9  eate,  2  («)  2  Burn's   E.  L.  47  e,  FhOl. 

Smmd.  291.  ed. 

(m)  2  Inst.  72.  (0  Oreene,  County  Courts,  p.  283. 

(n)  Lawwn  mtd  Harems  ea$e,  2  See  also  Br.  Action  on  the  Case,  75  ; 
Leon.  74.  Kitch.  88  ;  2  Inst.  72;   Jenk.  Pac. 

(o)  Id.  75,|Mr  two  jadges.  Cons.  2,  3  ;  Scroggs,  13;  Kits,  on 

(p)  Bakin's  cose,  9up,  Courts  Leet,  41 ;  2  Scriv.  Cop.  822. 

Ig)  Staondf.  P.  C.  84  b.  («)  Brook  v.  H%»tler,  11  Mod.  76. 
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Doing  tuit  to 
tfaeleet. 


Suit  real  and 
•ait  ieirice. 


641.  All  reriants  within  the  leet  of  the  age  of  twdre 
years  (exoept  ecdeeiastical  penonsy  women,  and  barons  of 
the  realm)  ought  to  do  suit  in  the  leet  within  which  they 
are  conyersant»  in  person  (x),  and  after  the  age  of  twdve 
years,  shall  be  sworn  thereto  the  queen  (y);  but  suit  to  the 
leet  court  is  due  by  reason  of  resiancy,  and  has  no  reference 
to  tenure  (z)^  therefore,  no  man  can  be  obliged  to  do  suit  to 
the  courtp-leet,  within  the  precincts  whereof  he  does  not 
reside,  in  respect  of  any  lands  which  he  may  have  wUhin 
the  jurisdiction  of  it  (a) ;  and  in  H.  v.  Adlard(b\  it  is  said, 
''  This  passage  (quoting  fiom  Lord  Coke,  2  Inst  122)  is 
a  plain  authority  that  the  word  ^inhabitant,'  when  the  view 
of  fisok-pledge  is  spoken  of,  cannot  mean  an  occuper,  and 
it  seems  settled  that  a  man  cannot  be  of  two  leets(e);  fi>rifa 
man  hath  a  house  within  different  leets  he  shall  be  taken  to 
be  conversant  where  his  bed  is  (d) ;  hence  the  ^stinctioa 
between  suit  real  and  suit  service,  for  the  former  is  in 
respect  of  his  resiance  to  a  leet  or  town,  and  the  latter  by 
reason  of  a  tenure  of  his  land  of  the  county,  hundred,  wa- 
pentake, or  manor,  whereunto  a  court-baron  is  inddent(^). 
Such  suit  real  cannot  be  done  by  attorney  (e). 


Exemptiona. 
Clergy. 


Tenanta  in 
ancient  de- 
meane. 


642.  As  to  the  exemptions  of  the  dergy  from  doing  smt 
real,  it  is  to  be  understood  that  the  exemption  is  personal; 
therefore  the  proprietor  of  lands,  which  were  parcel  of  a  dis- 
solved monastery,  held  in  frank-almoigne,  and  discharged  of 
secular  services,  was  held  not  to  be  exempt  from  attending 
the  court-leet(/). 

Tenants  in  andent  demesne  are  also  exempt  from  attend- 
9iice  (4/1)3  but  andent  demesne  is  no  exemption  from  serving 


{*)  2  Inat.  99, 121. 

(y)  I  Inat.  68.  b. 

(jr)  Kitch.  82;  citing 45 B.  3.  23; 
2  Inat  99. 

(a)  2  Hawk.  P.  C,  b  .  2,  c  10, 
a.  12. 

(&)  4B.&C.  780. 

(e)  Kitcb.  65,  66;  F.  N.  B.  159. 


{i)  2  Inat.  122. 

(«)  Kitch.  145;  F.N.B.  25. 
Tbtt  ▼.  Ingram,  1  Brownl.  186. 

(/)  AwraT.  MMm2R4in.Bcp. 
56. 

(ff)  Br.  Avne.  Den.,  pL  49,  citiiif 
Reg.,  fo.  181.  See  alao  F.N.B.  14, 
E.,  marg. 
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the  office  of  conatable  (A).    Attorziieef,  as  it  oeemsy  oaniiot  inookfouai. 

^BEBDlTi 
MBNT8. 


he  amerced  for  not  doing  suit  at  the  leet,  when  their  attend-     ■■"'*"^' 


ance  in  the  queen's  courts  at  Westminster  is  required  (t).  " 

If  the  suitor  does  not  appear  at  the  leet,  he  shall  be 
amerced  and  not  distrained  (A)^  because  for  suit  real  no  dis- 
tress can  be  taken(/);  so,  the  queen  cannot  grant  to  another 
that  he  shall  not  do  suit  (m). 

643.  By  the  common  law  the  leet  might  inquire  of  all  Jurisdiction  of 
ielonies  (»);  now,  by  stat.  Westm.  2,  c  13,  no  felony  is 
determinable  there  (n);  so,  a  conmion  nuisance  may  be  in-  Common  nvi- 
quiied  of  at  the  leet  {o);  as  if  a  ditdli  be  made  acroBs  the  "^ 
highway  (o),  as  to  turning  or  stopping  waters  (p),  making 

hedges  or  ditches  to  the  disturbance  of  the  people  {q) ;  so,  if 
a  person  who  has  no  warren,  stores  his  land  with  conies,  it 
is  a  common  nuisance  inquirable  at  the  leet(r);  so,  none 
may  now  erect  a  dovecot  but  the  lord  of  a  manor,  and  if 
any  do  it,  he  may  be  pimished  in  the  leet,  but  no  action  on 
the  case  lies  by  any  particular  man(«). 

644.  But  a  presentment  of  the  indosure  of  a  common  is  Not  private 
voidy  for  this  is  a  wrongs  not  a  common  nuiBance(^);  so,  a  ^"^'^^'"^ 
private  nuisance  is  not  inquirable  in  the  leet,  as  if  one  sup- 

chaige  a  common  (u),  or  stop  a  watering-place  for  the  inhar 
bitants  of  B.  {x),  or  stop  up  a  man's  lights  (y),  or  suffer  his 
own  gate  to  be  open  to  the  annoyance  of  others  {z)»  So,  a 
thing  of  necessity  is  not  a  nuisance  inquirable  in  the  leet,  as 
for  a  man  to  unload  billets  in  a  street  or  highway,  for  ne- 


(A)    A.  T.   BeUiwoHh,  1  Tent.  (q)  9  H.  6.  44  ;  10  H.  6.  7 ;  Bro. 

344  ;  S.  Cm  2  Show.  75.  Leete,  2,  26 

(t)  Sione't  com,  1  Vent.  16,  29.  (r)  BouUton  ▼.  fforJy,  Moor,  453. 

(i)  2  Inat  118.  («)  BouM(m'$  cms,  5  Co.  104. 

(0  F.  N.  B.  159,  D.,  n.  (a).  (0  Bro.  Leete,  30,  citing  27  An. 

(m)  Daere  ▼.  Nwan,  2  Roll.  Bep.  6. 

56.  («)  1  Roll.  Abr.  541. 

(»)  2  iMt.  32.  (*)  1  Init.  56. 

(o)  1  Inft.  56  ;  1  RoU  541.  (y)  9  Co.  58. 

Ip)  Kitch.  41,  44.  (jr)  Moor,  356. 
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iMooRPOEBAL  oeaAtj,  &C.  requires  it  (a) ;  or  to  erect  a  scaflfolding  for  die 
repair  of  a  bailding  {b). 


■B&BDITA 
MBNT8. 


Inqmring  of 

the  profits  of 

brd. 


the 


645.  But  the  leet  may  inquire  of  things  which  belong  to 
the  lord,  as  treasure  trove  (c);  so,  wreck,  hj  the  15  R.  2, 
c.  3(d);  so,  waifs,  for  the  lord  of  the  leet  has  power  to  try  waif 
by  inquest,  but  the  lord  of  the  hundred  not,  for  he  has  no 
power  to  try  by  jury  {e) ;  so,  estrays  (/);  so,  of  outlaws  and 
of  their  goods  (^) ;  so,  whether  land  be  aliened  in  mortmain 
without  licence(A);  so,  of  customs  and  services,  and  by 
whom  withheld  (t).  As  the  jurisdiction  of  the  leet  was 
confined  to  pleas  of  debt  under  40*.,  all  pleas  of  land  were 
necessarily  excluded  from  its  consideration. 


Presentment, 
how  msde. 


646.  No  indictment  or  presentment  shall  be  but  by  twelve, 
atl^ast,  by  stat.  Westm.  2,c  13  (A);  and  when  there  are  not 
twelve  persons  present,  the  steward  may  compel  a  stranger 
to  be  sworn  (/);  and  a  presentment  in  a  leet  by  twelve,  of  a 
matter  within  their  jurisdiction,  is  not  traversable  (m),  but 
a  presentment  not  within  their  jurisdiction,  as  where  life  or 
freehold  is  concerned,  is  bad  (it);  but  it  is  settied  that  all 
presentments  in  leet  may  be  removed  by  certiorari  into  the 
Court  of  Queen's  Bench,  and  there  traversed  (o),  and  a  pre- 
sentment by  a  less  number  than  twelve  is  traversable  (p^ 
so,  if  an  inferior  leet  neglect  to  present  a  matter  that  is  ihssre 
presentable,  it  may  be  presented  at  the  superior  leet  {g), 
but  it  must  be  specially  pleaded,  and  a  general  prescription 


(a)  2  Roll  Abr.  32,  137. 
lb)  Id.  145. 

(c)  Stat.  18  Ed.  2. 

(d)  Kitch.  24. 

(e)  Bro.  Leet,  5,  citing  44.  E.  3. 
19;  Kitch.  45;  Jenk.  P.  C.  27. 

(/)  Kitch.  22. 
(^)  Id.  23  ;  Jenk.  P.  C.  27. 
(A)  Kitch.  23. 
(0  Id.  10. 

Ik)  Id.  89,  citing  45  E.  3.  26 ; 
Bro.  Leete,  7 ;  2  Ingt.  387  ;  Cfuiler 


T.  Cfreswiek,  3  Keb.  362. 

(/)  7H.6.12;12H.7.15;Kitdi. 
13,  citing  2  H.  7. 4;  Bro.  Leet,  14,24. 

(m)  Kitch.  84,  dting  41  £.  3. 27; 
2  R.  3. 12;  Scroggs,  84. 

(ft)  D7.13,pL64;Keb.66;  Kitch. 
84. 

(o)  £.  T.  lUmpeU,  Cowp.  458. 

(p)  Kitch.  89,  citing  45  E.  3.  26; 
6  H.  4.  1. 

(g)  Lffoder  t.  Samwtll,  Cro.  Jac 
551. 
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is  not  sufficient  (r);  so,  there  may  be  a  superior  leet  be-   ikcoepoual 
longing  to  a  manor,  which  shall  inquire  of  all  matters     ^^ntb^' 


which  the  inferior  leet  has  n^lected  to  present  (i) ;  and  at 
this  leet  the  reeve  and  four  resiauts  ought  to  attend,  but 
they  cannot  compel  the  attendance  of  an  inhabitant  who  be- 
longed to  the  particular  leet,  because  a  man  cannot  be  of 
two  leets  (#).  The  jurisdiction  of  a  leet  jury,  like  that  of  a 
grand  jury,  is  confined  to  things  done  or  neglected  since  the 
last  court;  they  cannot,  therefore,  present  things  done  sub- 
sequently to  their  being  sworn  (t),  and  a  custom  for  the 
jurors  to  be  charged  and  sworn  at  one  court  to  inquire  and 
present,  and  to  return  their  presentment  at  the  next  court, 
has  been  held  bad(t<);  but  it  is  said  that  in  some  manors 
the  jury  continue  in  office  for  a  whole  year  (»). 

Every  presentment  in  a  leet  must  be  certain,  and  state  Reqaisites  of 
the  precise  day  of  holding  the  court  (x),  and  before  whom  meat, 
held  (y) ;  but  it  does  not  appear  necessary  to  state  guojure, 
as  whether  by  grant  or  prescription  (z) ;  so,  in  replevin,  it  is 
sufficient  to  allege  seisin  of  the  hundred  (a). 

647.  The  officers  in  a  leet  are  the  steward,  the  bailiff,  the  Officers  in  a 
reeve,  the  aleconner,  and  the  constable. 

The  steward  is  the  judge  of  the  court  (ft) ;  but  it  has  been  Steward. 
said  that  in  a  private  leet  the  lord  may  sit  as  judge,  and  ex- 
clude the  steward  (c);  and  the  steward  is  a  judge  of  re- 
cord (d),  and  he  may  be  retained  by  deed  or  parol («);  so, 
he  may  make  a  precept  to  the  bailiff  to  distrain  by  parol(/). 

(r)  Loader  ▼.  Samweli,  Cn>.  Jac.  S.  C.  nom.  Daeon'teoie,  1  Vent.  107. 

551.  (y)3Keb.251. 

(«)  Cocky.  S/t(^6f,Cn>.  Jac.583.  (jr)  R.  t.    Gilberi,  1   Salk.  200; 

(0  Moore  ▼.  WUkere,  Andr.  47.  S.  C,  12  Mod.  4. 

(«)  Davideon  t.  Moeerop,  2  East,  (a)  Laweon  t.  Hare,  2  Leon.  74. 

56.  "^       (b)  JentUman't  case,  6  Co.  12 ; 

(e)  Kits,  on  Conrto  Leet,  9;  also,  4  Inst.  261.     See  also  Wiihere  ▼. 

VttUffkan  t.  Atwood,  I  Mod.  202.  .  leenam,  Dj.  70. 

Palmer  r,  Batfoot,  1  Lntw.  440 ;  (c)  B,  ▼.  Jenninge,  11  Mod.  215. 

Wicker  v.  Norrie,  cited  in  Bedford  {d)  Grieeley'a  caee,  8  Co.  41. 

(Duke)  ▼.  Alcock,  1  Wila.  248.  («)  Dy.  248;  1  Inat  61.  b. 

(x)  DakiWe  cote,  2  Sannd.  290;  (/)  Kitch.  82. 
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Bailiff. 


Reeve. 


Aleoonner. 


Cooftable. 


The  duty  of  the  bBiliff  is  to  impannel  the  jury  (7),  bfot  it 
eeemfl  that  by  custom  the  steward  may  nominate  the  per- 
sons to  be  sammoned  as  jarors(A) ;  where  a  bailiff  is  a  pre* 
scriptiye  officer^  having  a  power  to  snmmon  and  select  a 
jury^  his  fimction,  as  appendant  to  a  coiirt-leet»  has  been 
held  sufficient  ground  for  an  infonnation  in  the  nature  of  a 
quo  toarranto  (t). 

A  reeve  shall  be  sworn  to  do  his  office  in  Ihe  Ieet(A)y  and 
his  oath  contains  a  declaration  that  he  will  execute  all  attach- 
ments and  process  to  him  directed  by  the  lord  or  his  steward, 
and  present  all  pound-^breaches,  waift,  estrays,  &c.  (/). 

An  aleconner  was  to  be  sworn  to  see  that  bread  wss 
weighed  according  to  the  size,  and  that  ale  was  wholesome^ 
&c.(m) 

648.  A  constable  is  an  officer  chosen  for  the  maintenanoe 
of  the  queen's  peace.  Both  high  and  petty  constaUes  were 
recognized  by  common  law,  the  former  being  officers  of 
hundreds  and  the  latter  of  titbings  (n).  The  lugh  constable 
is  regularly  chosen  by  the  justices  at  sesdons,  but  by  pre- 
scription he,  as  well  as  the  petty  constable,  may  be  Qhoaen 
by  the  leet  (o),  and  the  right  of  election  is  in  the  juiy  {p) ; 
but  a  corporation  cannot  elect  a  constable  except  by  special 
custom  (q) ;  but  in  default  of  election  by  the  jury,  the  jus- 
tices may  appoint  a  constable  (r),  yet  only  until  the  lord 
holds  a  oourt(#);  and  the  sessions  cannot  discharge  a  oon- 
staUe  appointed  by  the  leet,  except  under  the  provisions 
of  the  13  &  14  C.  2,0.  12(<> 


(jf)  R.  T.  ffarriion,  8  Mod.  135. 

(A)  R.  T.  JoUife,  2  B.  flt  C.  54. 

(i)  R.  ▼.  BinjfhaMf  2  East,  308. 

Ik)  Kitch.  92. 

(0  lb.;  1  Inst.  234.  b. 

(m)  Kitch.  92. 

(ft)  Crompt.  6  b;  Ltmb.  Off. 
Const.  16;  R.  r,  Wyaii,  1  Salk. 
175  ;  S.  C,  2  Ld.  Rajm.  1193 ;  R. 
T.  King,  3  Keb.  231. 

(o)  4  Inst.  265 ;  R.  ▼.  Bernard,  2 
Salk.  502;  S.C,  Comb.  416;  S.C, 


Skinn.  669 ;  R.  ▼.  HewwHy  12  Mod. 
180  ;  R,  ▼.  Gimdg9,  2  Str.  1213. 

{p)  Fletcher  t.  Vm^om,  1  SaDc. 
175 ;  S.  C,  1  Ld.  Raym.  70 ;  S.C, 
5  Mod.  127 :  R.  ▼.  Stevent,  T.  Jo. 
212. 

{q)  R,  T.  Bernard,  e^. 

(r)  AbM  T.  Moore,  1  Mod.l3. 

(«)  R.  T.  Dams,  2  Str.  1050. 

(0  Lord    Wenhportk'e  ea$e, 
Bnlst.  174  ;  Litmngton  QmelaUt^ 
eaee,  2^6tr.  798. 
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A  lefusal  to  acoept  the  office  of  oonstable  is  an  indietable   incoepobsal 
offence  (u);  so,  he  may  be  fined  by  the  steward,  if  present,     "™otJ^' 


or  amerced,  if  absent  (v).  RefoBai  to  ac- 

cept office. 

649.  A  person  is  not  liable  to  serve  the  office  of  constable  Exemptions 

t        -t     9  •a«a"i_  •  t.  •  i_  •        from  sezrixiff 

unless  he  be  resiant  m  the  parish,  occupying  a  house  paying  office, 
rates  and  taxes ;  carrying  on  business  there  is  not  sufficient 
if  he  do  not  sleep  there  (x) ;  but  though  a  man  is  not  bound 
to  attend  two  leets,  yet  when  a  leet  is  held  for  a  manor 
within  a  himdred,  the  tenant  of  the  manor  leet  is  not  ex- 
cused from  serving  the  office  of  constable  for  the  hundred, 
but  a  custom  for  the  exemption  might  be  good  (y). 

660.  A  barrister,  and  a  practising  attorney,  is,  by  reason  Barrirten  and 
of  his  attending  the  courts  at  Westminster,  exempt  from  empt. 
serving  the  office  of  constable,  but  this  privilege  does  not 
extend  to  a  physician  (z);  so,  not  to  a  person  because  he  is 
Master  of  Arts  (a);  so,  a  certificate  under  10  &  11  "W".  3, 
discharging  persons  from  serving  parish  offices,  is  no  ex- 
emption from  being  sworn  constable  at  a  oourt-leet  (b) ; 
whether  a  gentleman  of  quality  may  be  exempt,  is  not  set- 
tled (c).  In  Prouse^s  case  (cf),  it  was  held,  that  a  woman 
could  not  be  a  constable,  but  in  Vane^s  case  (e),  a  custom  in 
a  viU,  where  there  are  several  houses,  that  every  one  shall 
be  constable  in  turn,  was  held  good ;  '^  For  though  it  shall 
happen  to  be  the  turn  of  a  widow,  she  may  have  one  to  serve, 
and  then  he  who  serves  is  sworn,  and  he  is  a  constable  and 
not  a  deputy;"  see  also  R.  y.  StiMs  (/). 

A  person  appointed  constable  cannot  appoint  a  deputy 

(tf)  Prigi'^  COM,  Al.  7S  ;  B.  r.  S.  C,  1  Sid.  431 ;  2  Kcb.  578. 
JUm,  2  Btra.  920.  («)  Henfm'9  ease,  5  Yin.  429. 

<v)  QHeUey^M  eaS9f    8  Co.  SSi  (h)  R.  y.    Darby tMrt,  2    Burr. 

6.  C,  Say.  93.  1182, 

(#)  R.'w.Adtard,  4  B.  &  C.  778.  (e)  Pwtrdagi^e  esse,  sup.,-  R.  t. 

(y)  R.  ▼.  Oenffi.  Cowp.  13,recog.  Wright,  1  Keb.  439. 
niifaig  Ji.  ▼.  Kimg,  3  Keb.  197,  230 ;  (d)  Cro.  Car.  389. 

8.  C,  1  Freem.  348 ;  alio,  R.  ▼.  Jen-  (e)  1  Sid.  355. 

ninge,  11  Mod.  215.  (/)  2  T.  R.  406. 

(z)  Poordage*9  esse,  1  Mod.  22 ; 
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FinM. 


Ani6roooi6iiti« 


651.  A  fine  may  be  imposed  by  the  steward  upon  any 
officer  of  the  leet  for  n^lect  of  his  duty,  as  if  a  bailiff  re- 
fuse to  make  return  of  the  panel  (A),  or  a  juror  to  be 
sworn  (t) ;  so^  for  a  contempt  in  view  of  the  court,  as  pot- 
ting on  his  hat  in  court  (k),  or  saying  to  the  steward  '*  Yoa 
lie  (Z);'^  sed secus  as  to  words  not  importing  contempt  (m); 
but  the  fine  must  be  reasonable  (n) ;  and  therefore,  if  a  fine 
in  a  court-leet  be  unreasonable,  it  may  be  avoided  by  plea 
and  judgment  of  the  court,  for  the  judges  are  to  determine 
the  reasonableness  of  a  fine  (n). 

But  for  a  thing  not  in  his  view,  the  steward  cannot  fine, 
as  for  not  doing  suit  (o),  or  where  a  constable  is  not  present 
at  the  time  of  his  election  (/?). 

652.  For  an  offence  in  the  leet,  not  done  in  the  presence 
of  the  steward  or  in  contempt  of  the  court,  a  man  may  be 
amerced,  for  an  amercement  is  properly  tiie  act  of  the  jury, 
and  a  fine  the  act  of  the  court  {q),  for  those  only  who  have 
conusance  of  a  thing  may  impose  a  fine  or  amercement  for 
the  same  thing;  therefore,  where  an  offence  is  presented 
by  a  jury,  the  pumshment  is  by  amercement,  not  fine, 
though  it  be  a  contempt  (r);  but  there  shall  not  be  an 
amercement  in  the  leet  for  a  trespass  done  to  the  lord  him- 
self, for  he  shall  not  be  judge  in  his  own  cause  {s) ;  so,  not 


(ff)  R.  Y.  Adtard,  4  B.  &  C.  778. 
See  also  Vmu^tetue,  1  Sid.  355. 

(A)  8  Co.  38 ;  RoU.  Abr.  218. 

(t)  Id.  219. 

(k)  BaihMnt  r,  Cos,  T.  Raym. 
68. 

(Q  Lincoln  {Barl)  ▼.  FUher,  Cro. 
El.  581;  S.  C,  Ow.  113;  S.  C, 
Moor,  470. 

(m)  Berringion  ▼.  Brookt,  T.  Jo. 
229. 

(m)  Orinlep*a  ca»e,  8  Co.  38. 

(o)  HaiiY.  Turbeii,  Cro.  El.  241. 


See  also  Lukin  t.  Bob,  Moor,  88, 89. 

(p)  Ftetekerr.  Ingrmm,  1  Salk. 
175;  S.  C,  5  Mod.  130;  S.  C,  1  LI 
Raym.  70  ;  S.  C,  Skinn.  635. 

{q)  Palm.  7.  Seealio7  H.6.12, 
dted  Bro.  Leet,  12;  Id.,  Fine  pur 
Contempti,  44  ;  Id.,  Amereementi; 
Oo4frey*$  ease,  11  Co.  43;  Grtev* 
le^9  COM,  8  Co.  41. 

(r)  Moore  t.  Wickers,  Andr.  47. 

(t)  1  Roll.  Abr.  211,  dtiiig  12  H. 
4.8  b. 
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for  non-payment  of  rent  to  him,  for  which  he  may  die-    iMooRPOEBiiL 
train  (t);  so,  there  can  be  no  amercement  in  a  leet  for  an     "IfSH^i^' 
encroachment  on  the  rights  of  the  lord  of  a  manor  («) ;  so, 
not  for  an  indosure  of  the  waste,  and  erecting  a  cottage 
thereon («);  so,  not  for  any  particular  damage  to  the  lord  («). 

653.  An  amercement  ought  to  be  imposed  with  mercy.  How  aflbered. 
and  therefore  it  is  called  nnserieordia  (t;),  and  shall  be  pro- 
portioned according  to  the  offence  to  the  lord,  and  not  the 

damage  to  the  tenant  (or);  so,  when  fixed  by  the  jury,  it 
must  be  affeered  and  moderated  by  others  (y) ;  and  the  jury 
ought  to  assess  it  at  a  sum  certain  (y),  and  the  afteerment 
ought  to  be  by  persons  chosen  by  the  steward  and  sworn 
for  that  purpose  (z) ;  but  the  affeerors  may  be,  and  usually 
are  chosen  from  the  jury  (a),  and  the  affeerment  must  be 
made  at  the  same  court  (6);  but  the  reasonableness  of  an 
amercement,  once  affeered^  cannot  be  questioned  in  a  writ  of 
error  (c). 

654.  A  fine  imposed  by  the  steward  is  recoverable  in  an  RemediM  for 
action  of  debt  (<2);  it  may  also  be  recovered  by  distress  («),    "  ' 
even  without  a  custom,  a  distress  being  inddent  to  a  court-  DiBtms. 
leet  of  common  right,  Pierson  v.  Ridley  (/),  and  in  this  case 

it  is  said,  that  though  of  common  right  a  distress  may  be 
taken  for  a  fine  in  a  court-leet,  that  is,  where  it  is  imposed 
for  such  things  as  are  of  common  right  incident  to  its  juris- 
diction, as  for  contempts  or  the  Hke,  yet  when  custom  only 
enables  them  to  set  a  fine,  it  cannot  be  distrained  for  with- 

(0  1  Ron.  Abr.  211,  dting  12  H.  (Jt)  Serogg,  150;   Cuiler  t.  Cir«». 

4.8  b.  fn'cit,  3Keb.3S3. 

(if)  R.  ▼.  Dickttmnf  1  Sannd.  (c)  8Mh9  ▼.  Flowtr,    1   BoJat. 

135.  125  ;  Crompton  on  Coarti,  225. 

(v)  1  Inrt.  126.  ((0  Ori€9ley*$  eiue,  8  Co.  38. 

Is)  F.N.B.  75,  E.  (•)  Swam  ▼.  Morgan,  Lex  Man. 

(y)  WUian  t.  Hardingham,  Hob.  80.    App.  KeUw.  66  b. 
129 ;  Bvelm  y.  Da»ie9,  3  Ler.  206.  (/)  2  Keb.  701,  739,  745 1  S.  C. 

(r)  Sveiin  ▼.  Davie$,n^.  nom.  PUr9on  ▼.  Bidge,  204 ;  S.  C, 

(a)  Kiteh.   153;    GUI,  Eq.  Rep.  1  Vent.  105. 
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nrcoBPOBBAL  out  a  custom  alao ;  so,  where  it  is  for  a  private  advantage 
of  the  lord,  it  cannot  be  distnuDed  for  without  a  proBcrip- 
tion  (ff). 


Diftreai. 


Remedkf  for  655.  An  amercement  is  recoverable  either  by  distress  or 
action.  If  an  amercement  be  affeered,  the  lord  may  distram 
for  it  of  conmion  right»  without  prescripdon  (A),  and  the 
distress  may  be  taken  in  any  place  within  the  precinct  of 
the  leet (t),  even  in  the  common  street(A);  but  a  distiess 
cannot  be  taken  for  an  amercement  in  a  place  out  of  the 
jurisdiction,  and  therefore  it  is  necessary  to  plead  the  bounds 
of  the  leet  with  certainty  (/);  so>  it  may  not  be  upon  the 
goods  of  a  strange  (m),  though  they  be  upon  the  land  of 
the  oflfender  (m) ;  so,  the  bailiff  cannot  distrain  ex  qffiew,  but 
he  must  have  a  special  warrant  from  the  stevrard  (n);  and 
if  a  bailiff  justifies  in  trespass,  he  ought  to  shew  the  pr&- 
cept(o);  but  in  replevin  this  is  not  necessary  (o). 

Action  of  debt.  So,  debt  lies  for  an  amercement  affeered  (p),  and  debt  on 
an  amercement  may  be  joined  with  debt  on  a  mutuatur  {q); 
EO,  in  debt  fcnr  an  amercement  of  a  fieeholder,  it  must  be 
proved  to  have  been  afieered  by  frediolders,  otherwise  the 
action  will  not  lie  (r) ;  so,  if  the  names  of  the  afieerors  be 
not  set  forth  in  the  declaration,  it  shall  be  intended  that  it 
has  been  done  by  the  steward  («). 


(g)  Go4fre^'9eai9, 11  Co.  45  a. 

(A)  Prat  Y.  Steam,  Cro.  Jae. 
382. 

(0  Bro.  Leet,  28,  citiiig  2  H.  4. 
24 ;  Kitdu  86,  citing  8  R.  2,  Avowry, 
194. 

(k)  Kitdi.  86,  dtfaig  19  £.  2, 
Avowry,  221. 

(0  WUion  Y.  Hardmgktm,  Hob. 
129;  GMfy«  Y.  XrfMlty,  Skiim.  393. 

(m)  Pett  T.  Tbtfftrt,  Noy,  20, 

(fi)  Stevertan  t.  8erog$,  Cro.  El. 
698,  per  Popham ;  eed  comM,  per 


Qawdy.  But  see  Mattkiwew,  Oarey, 
Carth.  73 ;  S.  C,  3  Salk.  52 ;  S.C., 
3  Mod.  138  ;  and  Lamb  t.  Mittt,  A 
Mod.  378;  Skiim. 567;  alio  Bokm 
onCoartB  Leet,  121. 

(o)  Matikewe  y.  Oirqf,  nqt, 

(|»)  Prat  Y.  Steam,  Cro.  Jae.  382. 

{q)  BeVordipake)  y.  AUock,  1 
Wils.  248. 

(r)  BoldwteY.  Tmife,  SWila.  20. 

(«)  Grimie^e  eaee,  8  Co.  49  b; 
outer  Y.  Creeofiei,  3  Keb.  362. 
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V.  Co  tabe  mndL 


§  656.  fFhai  u  Wreck. 

657.  jPlolMmy  JetiMMf  Lagtm. 

658.  Prerogative  a»  to  Wreck, 
ReetitMtion  to  ike  Owner. 

659.  Wreck  ae  a  PiranehUe. 

660.  Claimed  hy  a  Su^eet. 

661.  Riffkt  commonly  annexed  to 

Jaanore. 


$661 


May  be  preeeribed/or. 
May  be  claimed  by  Cuitom. 
But  a  Coneideration  must  be 

ehevm  to  eupport  a  CW- 

tom. 

662.  Ooode  derelict. 

663.  Poseeetion  of  Wreck. 
Recovery  qf  Wreck. 


INOOBFOBBAL 

BUIBDITA* 

MBMT9. 


§666.  Wreck  10  where  goods,  after  ahipwreck,  are  thrown  Whatiswrack. 
upon  the  land,  and  no  man,  dog,  or  other  animal  eacapes 
aliye  out  of  the  Bhip(^);  but  if  any  animal  escapes  alive,  it 
wiU  not  be  wreck,  for  a  dog  and  cat  are  put  but  for  ex- 
amples (tf),  and  the  statute  Westm.  1,  o.  4,  (8  Ed.  1),  is 
deemed  to  be  only  a  declaration  of  the  common  law  («)• 

So,  if  a  ship  bemg  in  distress,  all  desert  her,  and  any  one 
come  alive  to  land,  though  the  ship  afterwards  perishes, 
there  wiU  be  no  wreck  (y);  so,  if  a  ship,  being  in  a  tempest^ 
cut  its  cable,  the  anchor  is  not  wreck  (2r);  so,  where  a  ship  at 
sea  was  pursued  by  enemies,  and  the  mim  for  the  safeguard 
of  their  lives  left  the  ship,  and  the  enemy  took  the  ship  and 
spoiled  her  of  her  goods  and  tackle  and  turned  her  into  sea, 
and  she  was  driven  ashore  by  the  weather,  where  the  men  ar- 
rived, it  was  resolved  by  all  the  judges  of  England  that  the 
ship  was  no  wreck  nor  lost  (a).  In  order,  therefore,  to  con- 
stitute wreck,  not  only  must  there  be  no  life  saved,  or  ves- 
tige remaining  by  which  the  property  may  be  identified,  but 
the  goods  must  be  cast  or  left  on  the  land  by  the  sea  (b), 
and  this  is  the  legal  signification  of  the  word  ''wreck"  (c); 
and  the  jurisdiction  over  such  property  belongs,  therefore, 


(/)  2Iiigt.l66. 
(tf)  Id.  167. 
(«)  Vasgh.  164. 
(y)  2  Inrt.  167. 
{s)  2  Roll.  Abr.  159. 


(a)  2  Ingt.  167,  dting  FUklakeU 
eaee,  5  R.  2. 

(b)  BFBct.,  1.  3,  foL  120;  11  H.  4. 
16;  Vangfa.  168. 

(c)  2  Init.  167. 
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nrooKPouAL   not  to  the  admiral,  but  to  the  oommon  law(<2);  therefore, if 
^uEKn^'     ^®  ^P  perish,  and  any  of  the  servants  escape,  held,  that 


the  goods  are  not  wreck  (e). 


FlotiMm, 


Jitimm. 


Lagtcn. 


657.  To  wreck  also  belongs  what  has  been  teduiicallj 
called  Jlotsamy  jelsamf  and  lagan. 

FlaUam  is  where  goods  after  shipwreck  be  floating  or 
swimming  upon  the  top  of  the  water  (/). 

JeUam  is.anything  cast  out  of  the  ehip  bdng  in  danger 
of  a  wreck,  and  beaten  to  the  shore  by  the  wayes,  or  cast  on 
it  by  the  mariners  (/). 

Lagan  is  where  the  goods  are  so  cast  into  the  sea,  and  the 
ship  afterwards  perishes,  and  the  goods  are  so  ponderous 
that  they  sink  to  the  bottom,  but  the  mariners,  with  intent 
to  get  them,  fiusten  to  them  a  buoy  or  cork,  or  other  such 
thing  as  will  not  sink,  so  that  by  sndi  things  they  may  find 
them  again  (/).  And  none  of  those  goods  whidi  are  called 
Jbtuany  jeUamf  or  lagan  are  called  wreck  so  long  as  they 
remain  in  or  upon  the  sea;  but  if  any  of  them  are  driven  to 
the  land  by  the  sea,  then  they  shall  be  said  to  be  wreck; 
so  that  flotsam^  jet$ami  and  lagan  pass  by  the  grant  of 
wreck  (y ) ;  but  this  is  only  when  the  ship  perishes,  or  the 
owner  of  the  goods  is  not  known,  for  goods  cast  into  the 
sea  for  fear  of  tempest  are  not  forfeited  {g),  and  so  long  as 
goods,/2(9<sam,  &c.,  are  upon  the  sea,  they  do  not  pass  to  the 
queen,  but  to  the  first  finder  (A). 


PrerogatiTe  ai  658.  By  the  conmion  law  all  wrecks  belong  to  the 
queen  (A),  for  by  her  prerogatiye  she  has  dominion  over  the 
sea,  and  is  entitled  to  all  derelict  goods  of  merchants;  and 
she  has  a  right  of  way  over  any  man's  ground  for  her 
wreck  (t). 

Rcstitation  of        By  the  statute  3  Ed.  1,  c.  4,  if  any  goods  be  sayed,  they 


(rf)  P.N.B.  112,C;  2lMt.l67. 
(«)  5  Ed.  3.  3. 

'  (/)  Couitabie*$  COM,  6  Co.  106 ; 
Blount,  nam.  verb.  Flotaam. 


(g)  46Ed.^.  15. 

(A)  ConttabU'9  eaie,  5  Co.  lOS. 

(0  ya]igli.l64i  6  Mod.  149. 
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must  be  kept  by  view  of  the  sheriff,  coroner,  &c,  and  bailed   inco«pohbal 
in  the  hands  of  those  of  the  town  where  fouad;  and  if  any     ^™^il^' 
person  proves  property  within  a  year  and  a  day,  they  shall  goodttothe 
be  restored  to  him  without  delay,  if  not,  they  remain  to  the  ^^'^^' 
queen  (k).    If  the  goods  are  not  kept  by  the  sheriff,  but 
taken  away  by  the  neighbours,  the  owner  shall  have  a  com- 
mission of  oyer  and  terminer,  to  inquire  of  the  trespass  and 
make  restitution  (/).     The  year  and  day,  within  which  the 
owner  may  prove  his  property,  shall  be  computed  from  the 
seizure  as  wreck  (/) ;  and  if  the  owner  dies,  his  executor  or 
administrator  may  prove  his  property  (/) ;  so,  if  the  goods 
are  bona  peritura,  the  sheriff  may  for  necessity  (which  is  ex- 
cepted out  of  law)  sell  them  within  the  year  (Z). 

But  wreck  of  the  queen's  goods  will  not  alter  the  pro- 
perty in  them  (m),  and  she  is  not  confined  to  her  proof 
within  a  year  and  day  like  a  subject  (n). 

659.  Wreck  may,  however,  belong  to  a  subject  by  grant  Wreck  as  a 
or  prescription,  or  even  by  mere  usage,  for  it  seems  that  in  ^  "^' 
some  cases  usage  Mrill  give  a  subject  a  right  against  the  pre- 
rc^tive  (o),  and  so  in  the  case  of  wreck  (/>),  for  it  is  said 
that  in  andent  times  wreck  of  the  sea  and  other  casualties 
belonged  to  the  first  finder,  although  afterwards  the  right 
was  transferred  to  the  king  as  the  head  of  the  republic  {q). 

In  cases  of  express  grant,  it  is  said,  that  rights  or  privi- 
l^es  within  a  certain  precinct  shall  not  be  extended,  al- 
though the  precinct  itself  is  afterward  extended,  and  there- 
fore, where  wreck  of  the  sea  was  granted  to  a  man  in  all  his 
lands,  this  grant  should  not  extend  to  the  land  whereof  he 
was  then  disseised,  and  into  which  he  afterwards  re-entered, 
because  at  the  time  of  the  grant  he  had  only  a  right  in  the 
land,  and  the  grant  at  the  time  of  the  mfllrittg  of  it  could 

ifi)  Vangh.  164.  (o)  Case  of  Mines,  Plowd.  322. 

(0  2  Inat.  168.  {p)  Hale,  De  Jure  Maris,  p.  41. 

(m)  Flowd.  243.  {q)  2  Intt.  168,  citing  BractoD,  1. 

(m)  2Bro.Wreake3eMeare,dtiiig  3,  fo.  120. 
35  H.  6.  27;  2  Init.  168. 
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iNcompoBBAL  not  extend  to  the  laad  which  was  then  not  hk  own,  but 
another's,  viz.  the  disseisor's  (r);  so^  it  has  been  held,  that 
if  any  liberty  was  resumed  by  Act  of  Parliament  whidi  a 
corporation  had,  and  the  lands  came  to  the  king  who  granted 
oyer  the  land  with  tat  toBOf  &o.,  as  the  corporation  had,  the 
resumed  liberty  would  not  pao^  unless  there  were  speetal 
words  of  grant  de  naoo  («);  9ed  9eeu$  where  tibe  liberty  wv 
appendant  to  a  manor  originally  in  the  hands  of  an  abbot  («); 
and  a  grant  of  Duchy  lands  is  subject  to  the  same  incideoti 
as  a  grant  of  lands  belonging  to  the  Crown(^}. 


Lord  High 
Admiral's  pri- 
vilege as  to 
wreck. 


660.  It  seems  that  the  Lord  High  Admiral  may  haye 
wreck  by  prescription,  '^for  the  Lord  High  Admind's  of- 
fice («)  is  an  ancient  office:"  but  it  cannot  be  claimed  as 
appurtenant  to  his  office;  therefore,  when  a  manor,  to  whioik 
wreck  belonged  by  prescription,  came  to  the  king's  handa^ 
who  granted  to  A«  '^the  office  of  Admiral,  with  all  wrecks 
at  sea  and  all  profits  to  the  said  office  belongiog)''  and  after 
this  granted  the  manor  to  B.,  under  whom  the  plaintiff 
claimed,  it  was  held  that  those  words  did  not  pass  the  wreck 
belonging  to  the  manor  by  prescription  («). 


Right  com. 
monly  annexed 
to 


MaT  be  pre- 
scribed for. 


661.  This  firanchise  is  most  usually  annexed  to  manois^ 
and  may  also  be  parcel  of  or  belong  to  a  hundred  (y);  and  a 
right  to  wreck  of  the  sea  infra  manerium  is  sretrong  pre- 
sumption that  the  shores  are  parcel  of  the  manor  (z);  so^  one 
may  prescribe  to  have  wreck  between  high  and  low  water 
mark,  and  it  is  said,  that  those  of  the  west  countty  prescribe 
to  have  wreck  in  the  sea  so  far  as  they  may  see  an  Humbar 
barrel(a);  so,  one  may  prescribe  to  have  flaUam  and  ^- 
Mm,  Cilty  of  Bristol  and  Lard  Berkeley  (b)^  and  in  this  oas^ 
where  the  Lord  Berkeley  badamanor  adjoining  to  the  Seven, 


(r)  Plowd.  130. 
(t)  W.  Jo.  349. 

(0  Aleoek  ▼.  Cookn,  6  Bing.  340. 

(ti)  P«r  Holt,  C.  J.,  12  Mod.  260. 

(«)  Wiggan  t.   BrantkwaUe,  12 

Mod.  259;  S.  C,  Holt,  758;  S.  C, 


1  Ld.  Raym.  473. 
(y)  Hale,  De  Jure  Mark,  42. 
(jr)  Id.  27. 

(«)  Comttmblt^t  ecM»  5  Co.  IQS. 
{b)  Cited  in  CcmtMe's  ene,  m^. 
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wbere  he  prescribed  to  have  wreck,  and  certaiii  goods  floated   inco«fomal 
between  high  and  low  water  mark^  and  the  City  of  Bristol     "™nt8.^" 
had  flatiom  there,  it  was  held,  that  the  said  goods  were  not 
wreck  so  long  as  they  floated  in  that  manner  (c). 

Although  usage,  as  before  observed,  (see  ante^  §  659),  may  MaybecUimed 

•  !•  •!  1  •«  1  by  cufltom. 

^e  a  subject  a  right  to  wreck,  yet,  m  that  case,  the  custom 
must  be  founded  upon  some  consideration,  or  it  wiU  be  void ; 
therefore,  where  the  plea  in  trover  was  the  custom  that,  if  a 
ship  perished,  the  lord  should  have  the  best  anchor  and 
cable,  it  was  held  bad,  for  that  the  custom  was  without  con- 
sideration  and  void(<f);  but,  in  a  similar  action  for  taking 
an  anchor  and  cable  by  virtue  of  a  similar  custom,  where 
the  defendant  (the  lord  of  the  manor  of  Burling)  shewed 
that  the  lord  of  that  manor  had  been  used,  when  any  wreck 
happened  upon  the  manor  between  high  and  low  water 
mark,  to  take  care  of  the  sick  and  wounded,  and  to  bury  the 
dead,  and  to  preserve  the  goods  cast  there,  for  the  use  of  the 
proprietor,  and  in  consideration  thereof,  to  have  the  ship's 
best  anchor  and  cable,  this  was  held  to  be  a  good  conrnderar 
tion,  and  the  custom  not  unreasonable  (e). 

662.  Goods  which  are  considered  wreck,  by  being  cast  Goods  derelict, 
upon  the  land,  are  called  dereUctj  that  is,  deserted  by  the 
owners,  and  this  happens  upon  many  occasions,  as,  where 
they  come  from  infected  towns  and  places,  and  though 
never  purposed  for  merchandize,  they  will  be  wreck  when 
they  come  on  shore  (/) ;  so,  boats  or  other  vessels  forsaken, 
or  found  on  the  sea  without  any  person  in  them,  are  also 
said  to  be  derelict  (^);  so,  again,  goods  never  intended  for 
merchandize,  which  are  thrown  overboard  to  lighten  a  ship 
in  a  stonn,  are  wreck  if  cast  on  shore,  although  there  be  no 
subsequent  shipwreck  (A);  but  goods,  as  it  seems,  (thou^ 


(c)  City  </  BrkM  and  Lord  {e)  8impsonT.BUkwood,Zlje/7,d07. 
Birkeley,  cited  in  ComtabWi  cMt,  (  /)  Sheppard  t.  Qotnold,  Ytngh. 
5  Co.  106.  168. 

(d)  G^ere  y.  BwrhtMhtoHj  8  Ler.  (g)  1  Rob.  Rep.  41. 

85;  S.  C,  2  DaiiT.  429,  pi.  ^.  (A)  Sheppard  t.  OomM,  ntp. 
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iNcoKPOMAL  intended  for  traffic),  which  are  cast  overboard  to  listen  the 
MBNT8.  '     ship,  are  not  considered  as  derelict  (a),  $ed  gtuBrt;  and  a  ques- 


tion also  arose  at  that  time,  whether  derelict  goods  were 
liable  to  customs'  duty  (J).  This  point  was  first  raised  in 
Saunders^s  case  (J),  and  it  seemed  to  be  then  considered,  that 
as  the  king  was  not  chargeable  with  customs,  so  his  grantee, 
who  was  to  enjoy  the  privilege  in  like  manner  with  himsdf, 
ought  not  to  be  liable,  and  in  Sheppardy.  GaMold{k),  it  was 
decided  that  wrecked  goods  were  not  liable,  and  this  decision 
was  confirmed  in  a  subsequent  case,  Courtney  y.  B<noer{t\, 
although  in  a  previous  case.  Power  v.  Partman  (m),  it  was 
held,  that  goods  wrecked  or  fiotsam^  should  pay  customs, 
and  now,  by  Act  of  Parliament,  derelict  goods  are  made 
liable;  see  the  Customs'  Act,  3  &  4  W.  4,  c.  56,  Dig.  P.  l 
tit.  Flotsam. 


Poftesiionof 
wreck. 


ReooTery  of 

wreck. 


663.  Possession  of  the  wreck  is  in  him  that  has  the  right, 
and  Fitzherbert  lays  it  down,  that  if  a  man  have  wreck  by 
prescription  or  grant,  and  goods  be  wrecked  on  his  land,  he 
may  have  an  action  of  trespass  against  any  one  for.  taking 
tiiem  away  (n). 

When  wreck  is  to  be  recovered,  the  jurisdiction  is  not  in 
the  admiral,  but  in  the  courts  of  common  law  (o),  but  the 
Court  of  Admiralty  shall  have  cognizance  oifloteamj  jeUamj 
and  lagan^  because  the  latter  are  on  the  sea;  tiierefore,  in  a 
case  between  the  Lord  High  Admiral  and  Sir  Henry  Con- 
stable, part  of  the  goods  claimed  and  taken  on  behalf  of  the 
admiral  passed  by  the  name  of  wreck,  and  part  bdng 
fiotsaan  did  not  pass,  and  entire  damages  were  assessed, 
judgment  was  consequentiy  ^ven  against  the  plaintiff(p). 
As  to  the  plundering  of  wrecks,  see  Dig.  P.  i.  tit.  Larcbnt; 
and  as  to  salvage,  see  Dig.  P.  i.  tit  Wbbgk* 


(i)  Sheppard  ▼.  Oomold,  Vangh. 
168. 
(j)  Moor,  224. 
(k)  Vaogh.  159. 
(0  Ld.  Raym.  501. 
(m)  MoUaji  c.  8,  a.  9. 
in)  F.  N.  B.  91,  D. 


(o)  2  Inat.  168. 

(p)  Qm9taile'$  mm,  5  Co.  106. 
See  also  Boume^s  eaae,  Mm.  96; 
Le  Seiffnem-  (Admiral)  ▼.  LmUed,  1 
Sid.  178;  S.  C.  nom.  Duke  ^  r§rk 
Y.  LmMtrtd,  1  Keb.  657. 
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INCORPORVAL 
HRRBDITA- 


Yl.  Co  lole  €ttunn  trobe  mdi  BitroQ*. 


§  664.  Wkai  U  Drmuure  trov€. 

665.  What  t»  m  B$traff, 
What  f«  no/  Sttray, 

666.  Who  shall  have  the  Bitrof, 
Betakimg  qfSttrof, 

W.  Bight  qfLeue€. 
Bight  of  W\fe. 
Bight  of  Btfantt. 
Bight  qf  TVimm/  m  CbiMmoii. 


$  667.  ISI^A/  qfBxeeutor, 

668.  Claiming  Bstray  bg  Owner. 

669.  How  on  Betray  mag  be  need. 

670.  iVa/nTtf  (/  /A«  LortPe  Bight 

in  an  Betrag, 

671.  Swan  an  Betrag. 
Swan  Marie. 

Sw4tne  daimed  by  Preeer%p» 
tUm. 


§  664.  According  to  ancient  authors,  treasure  trove  origin-  What  is  trea- 
ally  belonged  to  tihe  finder  (y),  but  by  the  kw  of  England  """  ^''^''' 
fSrom  a  very  early  period  has  belonged  to  the  king  as  his 
prerogative,  or  to  some  lord  of  a  manor  or  liberty  by 
spedal  grant  or  prescription  (r).  Nothing  is  said  to  be 
treasure  trove  but  gold  and  silver  (5),  but  it  may  be  either 
bullion,  coin,  or  plate  (s).  It  is  immaterial  whether  it  be 
found  hidden  in  the  ground,  or  in  the  ruins  of  any  house  or 
other  building,  or  ekewhere(«);  but  treasure  found  in  the 
sea  still  belongs  to  the  finder  (^). 

Treasure  trove,  as  well  as  wreck,  shall  be  inquired  of  by  Concealment. 
the  coroner  (tt),  and  the  concealment  of  it  is  punishable  by , 
fine  and  imprisonment  (v). 

665.   An  estray,  animal  vafforu^  is  properly  any  beast.  What  is  an 
not  being  wild,  which  is  found  wandering  within  some  lord-        ^' 
ship  or  manor  (it),  but  the  term  is  applied  also  to  swans  or 
cygnets  (x),  (see  past,  §  671),  although  not  to  any  other 
bird(y). 

(q)  GlaBT.  de  Leg.,  c.  1 ;  Bract,  («)  3  Inst.  133. 

L  3,  foL  120.  (v)  Kitch.  49. 

(r)  Stanndf.  P.  C.  39  b;  1  Inst.  114.  (w)  Fitsh.  Abr.  Estray,  pi.  3. 

b. ;  3  Inst.  132.  (s)  7  H.  6.  27, 28; Fitsh.  Bar.,  pi. 

(«)  3  Inst.  132.  6 ;  Bro.  Doable  Plee,  41 ;  Kitch.  79. 

(0  Kltcb*.  78  ;  2  Inst.  168.  (y)  4  Inst.  280. 
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incoapoRBAL  When  no  one  can  make  title  to  estraysy  the  law  gives 
MENT8.  them  to  the  queen,  or  to  lords  of  manors  claimiTig  under  a 
grant  from  the  Crown  {z) ;  but  a  man  caimot  have  estrays 
in  gross  by  prescription,  because  they  lie  in  grant,  and  will 
not  originally  pass  without  charter(a).  K  no  daim  be 
made  within  a  year  and  a  day,  the  estray  belongs  to  the 
lord,  but  he  has  not  an  absolute  property  in  it  until  the 
year  and  day  are  passed  if) ;  so,  it  will  not  be  an  estray  by 
the  common  law,  although  it  continues  for  a  year  and  a  day, 
if  it  be  not  proclaimed  within  a  reasonable  time  (c),  and  pro- 
perly, at  the  next  market  day  of  the  nearest  market  town{<2), 
or,  according  to  others,  in  the  two  nearest  market  towna^ 
&c  (e);  and  the  year  and  day  are  to  be  computed  fiom  the 
seizure  (^). 

What  is  not  So,  if  the  lord  or  his  bailiff  do  not  seize  it  as  an  estray, 

it  shall  not  be  so,  for  that  b^ns  the  property  (A),  except  in 
the  case  of  the  queen  (t) ;  so,  cattle  which  come  for  common 
cannot  be  estray  (A) ;  so,  not  the  queen's  cattle  which  come 
into  the  manor  of  another  (A). 

Who  shall  hare       666.  If  Cattle  stray  into  the  manor  of  A.,  and  within  the 

the  estrav.  ,  __  i  .  i  *• 

year  stray  to  the  manor  of  B.,  and  contmue  there  for  a  year 
and  a  day,  and  are  proclaimed,  B.  shall  have  them  as  es- 
'  trays  (A);  so,  if  the  first  manor  was  the  queen's  manor  {k)\ 
so,  if  a  stranger  within  the  year  takes  the  cattle,  and  puts 
them  into  the  manor  again  as  his  own,  and  they  continue 
there  for  a  year  and  a  day,  they  will  be  an  estray  (/),  sed 


(z)  Taylor  y.  Jam$$,  Godb.  150 ;  S.  C.»  2  Salk.  686. 

Enffirfeld*9  cMe,W.  Jo.  285 ;  Hazle^  (e)  Br.  Estray,  pi.  10 ;  Kitch.  79; 

wootPi  ease,  Ow.  14.  Finch's  Law,  45;  Browniow^.  Lam- 

(a)  TatierMaira  case,  W.  Jo.  283.  bert,  Cro.  El.  716. 

(4)  Br.  Estray,  pi.  1 1,  citing  33H.  (g)  Benley  v.  WeUh,  ny. 

8 1  Kitch.  79;  finch's  Law,  45.  (A)  Hatt.  67;  see  also  Pdm.  486. 

(c)  PUadal  v.    Gomort,  Winch,  (i)  Dy.  386,  pL  40. 

68 ;  S.  C.  nom.  PleydM  v.  Oonnore,  (k)  1  Roll.  Abr.  878. 

Hutt.  67.  (/)  Id;879. 

(<0  ffenley  v.  WeUh,  Holt,  564  ; 
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seeus  if  the  lord  put  them  into  a  place  out  of  the  manor  (m);  incorpomal 
and  it  is  said  that  the  lord  cannot  retake  it  if  it  strays  into     "  mvntb.  * 

another's  land  before  the  year  expires,  for  no  property  is  Retaking  of 

vested  in  him  until  after  the  year  and  a  day  (n) ;  but  it  has  ^^^' 
been  otherwise  decided  (o),  and  it  has  been  said,  that  he 
may  retake  it  if  the  other  does  not  seize  it  as  an  estray  (p). 

667.  So,  if  A.  leases  his  manor,  in  which  an  estray  Bjght  of  lessee. 
was,  before  the  year  expired,  the  lessee,  after  the  expiration 

of  the  year  and  day,  shall  have  it,  and  not  the  lessor,  for 
he  had  the  custody  only  during  the  year,  and  the  property 
Tests  in  him  who  has  the  custody  at  the  end  of  the  year  and 
day(y). 

If  an  estray  happen  wiihin  the  manor  of  the  wife,  and  Right  ctf  wife. 
the  husband  die  before  seizure,  the  wife  shall  haye  it,  for 
that  the  property  was  not  in  the  wife  before  seizure(r). 

So,  the  property  of  in&nts  and  others  under  disabilities  Right  of  in- 
isequally  bound,  after  the  year  and  day,  as  well  in  the  case         ' 
of  estrays  as  of  wreck(«). 

If  two  tenants  in  common  beof  a  manor  to  which  estrays  Right  of  tenant 
belong,  no  action  will  lie  by  the  one  against  the  other  who 
should  alone  seize  the  estray,  unless  by  prescription  the  one 
is  to  haye  the  first  estray,  and  the  other  the  second,  and  one 
of  them  should  take  the  beast  pertaining  to  the  other(^). 

-  If  the  lord  dies  before  the  year  expires,  and  aftierwards  Right  of  execn- 
the  estray  continues  in  the  manor  for  a  year  and  aday,  yet 
the  executor  of  the  lord  shall  haye  it,  and  not  the  heir,  for 
when  the  year  is  expired,  the  property  relates  to  the  sei- 
zure (»). 

668.  The  owner  of  an  estray  may  claim  it  at  any  time  Claiming  es- 
after  the  year  anddayifprodamalionbe  not  made(ar);  and      ^  ^^ 

(m)  Palm.  486.  (r)  1  Inst.  351.  b.,  citing  43  Ed. 

(m)  Bto.  Estray,  11.  3.  8 ;  10  H.  6.  11. 

(o)  12  Co.  102.  («)  Comtable'i  ease,  5  Co.  108. 

Ip)  Pleydell  t.   Goemore,  Hntt.         (/)  1  Inst.  200. 
67.  (If)  Moor,  11,  pi.  43. 

(q)  12  Co.  102.  (jr)  Taylor  t.  Jamee,  Godb.  150. 
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without  teUing  any  maiks,  or  inaJdiig  any  proof  of  property, 
(which  may  be  done  on  the  trial),  the  owner  may,  within 
the  year,  seize  his  animal  where  he  finds  him  on  tendering 
8atisfiiction(y);  and,  in  pleading  tender,  he  need  not,  as  in 
the  case  of  a  trespass,  shew  a  sum  certain,  becanse  he  is  not 
a  wrongdoer(y);  bat,  if  the  owner  does  not  tender  reason- 
able amends  for  his  pasture,  the  lord  may  detain  it  (y). 


How  m  csiiAj 
nuiTbe 


669. 1£  the  lordnses  cattle  taken  as  an  estray,  by  riding  or 
working  them,  &c.,  he  will  be  a  trespasser  ab  initio  {z) ;  so^ 
a  custom  allied,  to  put  cattle  taken  as  an  estray  into  a 
moor,  part  of  the  manor,  and  there  fetter  them  if  they  are 
tmroly,  is  not  good  (a);  but  using  an  estray  for  necessity  is 
justifiable,  as,  if  a  cow  be  taken  it  may  be  milked  (&) ;  so,  a 
sheep  taken  as  an  estray  may  be  sheared (c);  bo,  fettos 
may  be  put  on  a  colt  which  cannot  otherwise  be  prevented 
from  breaking  fence8(<2);  so,  an  estray  should  be  kept  in 
loco  apertOf  on  land  in  the  lord's  possesdon,  being  part  of  the 
demesnes  of  the  manor  (0);  and  the  bailiff  of  the  lord  cannot 
depute  his  authority  by  delivering  the  estray  to  the  care  of 
another  («). 


Nttare  of  the 
loin's  right  in 
anotraj. 


670.  It  is  said  in  one  case,  that  the  lord  could  not  main- 
tun  trespass  for  an  estray,  until  the  day  and  year  were 
passed  (/),  but  he  may  have  a  spedal  action  on  the  case  for 
such  taking  (/) ;  and  if  a  stranger  take  an  estray  out  of  a 
manor,  the  lord  may  have  an  action  of  trespa8s(^);  bat  he 
cannot  prescribe,  that  if  any  stranger  chase  an  estray  out  of 
the  manor,  he  shall  be  amerced  for  the  same  in  the  court  of 


(y)  Henley  t.  WeUh,  2  Salk.  685.      dnur's  eate. 


(jr)  Baff$kawe  t.  Gowardy  Cro. 
Jac.  147;  S.  C.  nom.  Bagthaw  ▼. 
Qawin,  Noy,  119 ;  S.  C,  Yelv.  96. 

(a)  1  RoU.  Abr.  879;  PU^dOl  t. 
Qotmortt  Hutt.  67 ;  S.  C,  Winch, 
68. 

{b)  Bagihawe  t.  Oowardt  tup. 

(c)  Id.,  Noy,    119,  dtiDg   Pri^ 


(iQ  Plejfdett^,  Gotmore^nqt. 

(e)  TBtjfhr  y.  Jamet^  Noy,  119; 
Godb.  151. 

(/}  Bwrdet  t.  Mattkewmn, 
Clayt.  107. 

(ff)  Htartie  t.  Slaeieole,  BrownL 
236. 


ESTRAYS. — 6WAK8  CLAIMED  BY  PBESCRIPTION.  517 


the  manor,  such  a  piescription  is  void  against  a  stranger  (A);  inco&pomal 
yet  it  is  said,  that  trover  lies  against  a  stranger  for  an  estray  mints.  * 
without  actual  seizure  (t%  for  he  has  more  than  a  simple  pos- 
sesdon,  he  has  a  possession  that  will  turn  into  property  (A) ; 
(see  also  on  this  point  of  possession,  2  Wms.  Saund.  47,  n.  (1); 
7  T.  IL  398;  2  Taunt  306—309) ;  so, alord  shaU  haveare- 
plevin  if  a  stranger  take  it(/);  and  so,  after  seizure,  a  lord 
shall  be  charged  for  trespass  done  by  any  estray  (/). 

671.  A  swan,  being  a  royal  bird,  may,  as  before  observed,  Swan  anestmy. 
be  ah  estray  (see  onfe,  §  665),  and  no  one  can  have  a  swan 
mark  except  by  grant  or  prescription  (m),  and  by  the  22 
Ed.  4,  c  6,  now  repealed,  a  qualification  to  keep  swans  was 
required;  and  although  a  subject  was  then  permitted  to  have 
swans,  yet,  if  they  Were  without  a  mark,  if  any  such  swans  Swan  marks. 
gained  their  liberty,  and  were  found  in  open  common  rivers, 
they  might  be  sdzed  by  the  king's  officers  as  royal  birds  (n)  • 
but  it  is  not  competent  to  seize  those  birds  as  estrays,  if  they 
be  lawfully  put  into  the  place  whence  they  .have  been  taken, 
even  although  they  may  be  in  a  strange  manor ;  thus,  in 
trespass  for  taking  swans,  the  defendant  made  a  claim  by 
his  plea  to  estrays  as  pertaining  to  his  lordship,  and  said 
that  the  swans  had  strayed,  and  that  proclamation  had  be^i 
made,  and  that  as  soon  as  it  was  discovered  that  the  swans 
belonged  to  the  plaintiff,  they  were  delivered  up. 

The  plaintiff  replied,  that  he  was  seised  of  a  manor  ad-  Swans  daimed 
joining  to  the  lordship  in  question,  and  prescribed  to  have  ^J^'*"*"^' 
swans  swimming  through  that  lordship  firom  time  immemo-  - 
rial ;  and  further,  that  notice  had  been  given  to  the  defend- 
ant that  these  swans  were  the  plaintiff^s ;  and  the  replica- 
tion was  held  good,  for  the  plaintiff  might  lawfiilly  put  in 
his  swans  in  the  place  where  they  could  not  be  estrays,  any 
more  than  cattle  could  so  be  in  places  where  they  ought  to 

(A)  20  H.  8,  cited  Benl.  21,  pL  (k)  BuU.  N.  P.  83. 

88;    aee.  alao  S.  C,    Dy.  199  a,  (0  P^<fetfT.(7otmor«,Hott  67. 

(m)  Ca$e  qf  SwoM,  7  Co.  16. 
(0  2  K0b.  589.  (»)  7  Co.  16. 
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iNcoRPo«SAL  have  oommon^  thus  deciding  that  a  preecriptioii  for 
"uMKn^'     to  swim  in  anoiher's  manor  or  lordship  is  good  (o). 


But  a  prescription  for  swans  must  be  accurately  set  out, 
and  therefore,  where  one  prescribed  for  all  wild  swans  whidi 
are  Bxnmeiafera  naiur€B,  and  not  marked,  in  a  certain  credc, 
the  prescription  was  held  bad,  and  it  was  like  presGribing 
for  all  partridges  and  pheasants  within  a  manor,  wHch  a 
man  cannot  have  jure  prwUeffU,  but  so  long  only  as  the^ 
are  within  the  place  (p) ;  but  one  may  prescribe  to  have  a 
game  of  swans  within  his  manor,  as  well  as  a  warren  or  a 
park {q)i  and  so  a  custom  that  if  any  swan,  which  hath  its 
course  in  any  water  running  to  the  Thames,  within  like 
same  county,  comes  on  the  land  of  any  man  and  there 
builds,  and  hath  cygnets  on  the  same  land,  then  he  who 
hath  the  property  of  the  swan  shall  have  two  of  the  oygnetB, 
and  he  who  hath  the  land  shall  have  the  third  cygnet  which 
shall  be  of  less  Yalue  than  the  other  two,  has  been  held  to 
be  good  (r) ;  and  in  this  case  there  were  two  plaintiflfe,  one 
who  was  the  owner  of  the  cock-birds,  and  the  other  of  the 
hens,  and  they  had  cygnets  between  them ;  and  it  was  held 
that  the  plainti£&  should  join  in  one  action,  because  by  the 
custom  of  the  realm,  which  is  the  common  law  in  such  casee^ 
the  cygnets  belonged  to  both  the  owners  in  common,  and 
should  be  divided  between  them  equally  (r) ;  so,  in  Parker 
y.  Cambleford{s),  it  is  said  that  the  case  2  B.  3,  pL  16, 
^'Custom  for  Swans,"  that  the  owner  of  the  land  shall  have 
a  ground-bird  is  good,  for  the  ease  which  they  have  to  make 
their  nests  there. 

(o)  Bro.  Estrajg,  pi.  3,  citing  7  (q)  Id.  16  b. 

H.  6.  27.  (r)  Id.  17  a. 

{p)  Com  ^fSwam,  7  Co.  15.  («)  Cro.  El.  725. 
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XNCOHPORBAL 
HEHBDITA- 


VII.  Co  Idle  nuilk  ntH  Sowi  ;f  «f  tttkormit  et  ;f  elrnwtt. 


I  672.  Wkat  it  IFfl(^. 
IFXo/ 1/  i9  not. 

673.  Goodf  wahed/or/riied  to  the 

Queen. 

674.  Hi^A/  qf  ike  Lord  to  Waif. 

675.  Fmgitwe'e  Goode,  when  for* 

feited  or  otherwiee. 


§  675.  How  ekdmed. 
676.  Forfeiture  qfFelon*»  Goods. 
How  claimed. 
Feto  de  ee. 

Provision  </  7   4"  8   6.  4, 
C.28. 


§  672.  If  a  man  steal  goods,  and  being  pursned,  for  fear  what  u  waif. 
of  being  apprehended  waives  the  goods  out  of  his  possession^ 
these  goods  are  said  to  be  toaif(t) ;  or  if  to  ease  him  in 
flight,  he  waives  them  {u) ;  so,  though  he  leaves  the  goods 
at  a  common  inn  (x) ;  but  if  he  has  not  the  goods  with  him  What  it  is  not. 
when  he  flies,  being  pursued^  or  for  fear  of  being  appre- 
hended, then  they  are  not  waived  or  forfeited,  but  the 
owner  may  take  them  when  he  will(ar);  so,  if  the  owner 
challenge  the  goods  upon  finesh  suit»  and  before  seizure,  it 
seems  they  shall  not  be  forfeited  (y) ;  so,  if  a  thief  steals 
goods  and  conceals  them  in  the  ground  or  other  secret  place, 
and  afterwards  flies,  they  are  not  forfdted  as  waif  (z);  so»  . 
if  he  throws  them  into  the  house  of  another,  and  there 
leaves  them  and  flies (z);  so,  if  he  takes  goods  as  a  tres- 
passer, and  waives  them  (a) ;  so,  if  a  thief  leaves  a  horse 
stolen  at  a  conmion  inn,  for  a  certain  sum  by  the  week  for 
his  meat,  it  is  no  waif  {b) ;  so,  the  goods  of  an  alien  mer- 
chant cannot  be  forfeited  as  waift,  and  if  waived  by  the 
felon  afler  the  alien's  death,  they  belong  to  the  executor  of 
the  alien  (c). 


(0  Foxley^e  eaee,  5  Co.  109. 
(u\  Staondf.  P.  C.  186. 
(jr)  2  RoU.  Abr.  809 ;   see  aL 
22.Tin.  Abr.  Watfe,  408,  pi.  1,  2. 
(y)  Diekeon*»  case,  HeU.  64. 


nom.  Fbsfley  t.  Amnesley,  Cro.  El. 
69B;  S.C.,  Moor,  572. 

(a)  Stanndf.  P.  C.  186. 

{b)  2  Roll.  Abr.  809. 

(c)  Waller  v.  Hanger,  3  Bulst. 


(j)  Foxlep's  ease,  5  Co.  109 ;  S.  C.      19.    See  also  Scroggs,  130. 
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forlieited  to  the 
qaeea. 


ivcoftpoKEAi.  678.  An  goods  waived  aie  forfeited  to  the  queen,  and 
u%nn^'     ^  shall  l^^P  them  as  her  own  {d),  for  the  owner  loeea  his 

Goods  waired  property  in  them,  becanse  he  did  not  fieehly  pmsue  the 
felon  {e)y  and  the  qneen'e  bailifl^  or  another  in  heF  i^if^ 
majsdze  them(/);  bat  before  sdznre  by  the  qneenorher 
patentee,  the  owner  of  the  goods  may  take  them,  though  it 
be  twenty  years  after  the  stealing (/);  so,  after  aeizore,  if 
he  makes  fiesh  sint  and  attaints  the  felon  (/);  but  see 
cantri  Bro.  Forfdtores  de  Tenes,  pL  110,  citing  21  £.  4. 
16;  Staondf.  P.  C.  186;  Eitch. 80;  Hale,  P.  C.  541, and 
Sastal,  Bestitation,  2,  where  it  is  said  that  the  prc^wrty  is 
changed  by  the  seizure;  see  also  21  H.  8,  c.  11,  whidi  ^tcs 
restitution,  if  the  felon  be  indicted  and  attaint  by  evidence 
pyen  by  the  party  (^). 

Right  of  the  674.  Goods  forfeited  as  waif  may  bdong  to  a  subject  by 

the  grant  from  the  Crown,  and  this  fiandiise  is  usually  an- 
nexed to  manors;  but  waif  is  to  be  claimed  only  by  special 
grant  or  prescription,  and  does  not  belong  to  the  lord  of  a 
himdred  or  manor  by  reason  of  the  hundred  or  manor  (A); 
but  to  justify  seizing  of  stolen  goods,  it  must  be  alleged 
that  afelony  was  committed,  and  that  the  goods  were  waived 
by  tiie  felon  (t) ;  so,  in  an  action  against  the  lord  for  mis- 
using  a  horse  stolen  from  the  plaintiff,  who  allied  fiedi 
suit  and  that  the  felons  were  attainted,  it  was  held  that  tiie 
defendant  ought  to  have  traversed  the  fresh  soit  whereof 
the  plaintiff  had  declared,  the  property  being  thereby  pie- 
served  (A) ;  so,  it  seems  either  the  stealing  or  the  waiving 
may  be  traversed  (Z). 

S09  the  better  opinion  seems  to  be  that  in  the  case  of 
waifs  as  of  estrays,  (see  ante,  §  670),  the  lord  may  have  trea- 

(d)  Stanndf.  P.  C.  186.  (A)  Br.  Estny,  pi.  2,  ctting  44  B. 

(tf)  Foxley'i  cote,  5  Co.  109 ;  S.  C.  3. 19. 

nom.  Fosky  t.  Annetlepf  Cro.  £1.  (0  Ikariei*  aue,  Cro.  EL  €11. 

693;  S.  C,  Moor,  572.  (k)  Rooke  w.  Damy,  2  Leon.  iH. 

(/)  Stanndf.  P.  C.  186.  (Q  Br.  Imn  joinei ,  pL  68.  dCng 

(g)  5  Co.  Ill ;  3  Inst.  242.  12  E.  4.  5. 
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pass  or  tarover  agamst  a  stranger^  for  waif  taken  out  of  his   inookpomal 

IBRBDITA 
MBNTS. 


manor,  even  where  there  has  been  no  smure  (m).  hbrbmta- 


675.  Bona  fugitioarum  are  the  proper  goods  of  him  who  Fagitives' 
flies  for  felony^  for  upon  the  presumption  of  his  guilt  he  forfeited  or 
forfeite  aU  his  goods  which  he  had  at  the  time  of  his  o^^'"''''^- 
flight(n);  so,  if  the  jury  who  find  the  flight  acquit  him  of 

felony  (o) ;  so,  if  it  be  found  that  an  accessary  before'or 
after  the  fact  fled(p);  so,  also,  if  it  be  found  by  inquest  be- 
fore the  coroner  that  he  fledQff);  so,  a  man  forfeits  his 
goods  by  the  flight  found,  though  he  has  a  pardon  of  the 
felony  {p)^  or  was  killed  in  his  flight  {p) ;  but  a  man  does 
not  forfeit  his  goods  by  flight,  if  he  is  not  indicted  in  his 
lifetime  {p\  nor  if  the  flight  be  found  before  a  coroner  who 
has  no  jmisdiction  (p). 

The  goods  of  fugitives  can  only  be  claimed  by  the  Crown,  How  claimed. 
or  by  grant  from  the  Crown  (^);  but  not  by  prescription, 
for  they  are  not  forfeited  till  found  upon  record  that  the 
party  fled  for  the  felony  (j^),  see  further  infra,  §  6^6. 

676.  Bonafelonvofn  are  the  goods  of  any  one  convicted  of  Forfeiture  of 
felony,  for  he  forfeits  to  the  queen  all  his  goods  and  chattels  "*  ^^*^^^*^' 
which  he  had  at  the  time  of  the  conviction  (r) ;  so,  if  a  man 

be  feh  de  te,  he  forfeits  all  the  goods  which  he  had  at  his 
death,  if  he  is  foundyi;29  de  se  by  inquest  before  the  coroner, 
or  by  presentment  before  justices,  who  have  conusance  of 
felony  (r). 

The  goods  of  felons,  as  of  fugitives,  can  be  claimed  only  How  claimed, 
by  the  Crown  or  by  a  grant  from  the  Crown  (r),  and  not 
by  prescription,  see  antey  §  675.    By  such  grant,  the  grantee, 
it  is  said,  shall  have  the  debts  and  specialties,  &c,  as  well  as 

;ifi)  P.  N.  B.  91,  B. ;  Kitdi.  80 ;  {p)  Stanndf.  P.  C.  184  a. 

Scroggs,  132.  Iq)  Faskp'i  ca$e,  5  Co.  109  b, 

(»)  Fufley't  ea»e,  5  Co.  109  b.  110. 

(o)  Staimdf.  P. C.  183b;  Foster,  (r)  Id.  110. 
272. 
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iNcoKPOKBAL  othelT  goods,  though  there  are  no  epedtl  words  (j);  80»  a 
"inum^'     grant  of  bona  et  catalla  felanum  will  not  pus  the  goods  and 


Peio  de»e. 


PfOTiflioo  of 
7  &  8  6.  4, 
e.28. 


chattek  of  Skfelo  de  ^{s)» 

If  a  man  be  found  feh  deuhjihe  coioner^B  inqniahini, 
the  jury  ought  also  to  find  whether  he  had  anj  goods  and 
chattek  at  the  time  he  committed  the  felonj^  or  not;  and  if 
he  had  anj^  to  spedfy  the  same  in  an  inventory  annexed  to 
thd  inquisition  (t) ;  but  b j  7  &  8  G.  4,  c.  28,  s.  5,  it  is  pio- 
yided  that  where  any  person  is  indicted  fi>r  treason  or 
felony,  the  jury  impannelled  to  try  such  person  shall  not  be 
cbai^ged  to  inquire  concerning  his  lander  tenements,  or  good% 
nor  whether  he  fled  for  such  treason  or  &Lony« 


yill.  Co  lolv 


§  677.  Defbutitm  qfa  Deodand. 

When  Tkhifft  art  Deodandor 

oihertoise. 
TAmpv  nuneabh. 
Coach. 


§  677.  Ship. 

Not  TkhkffBjuctd  to  ikeFm^ 
hold. 
678.  How/offeUod. 
Soto  ttpptopftntodm 


Definitumofa        §  677.  Deodands  are  defined  to  be  omnia  qtuB  numentad 

When  things      ^''^'ortem  (tt) ;  and  therefore  every  beast,  or  moveable  thing 

are  deodand  or   inanimate,  which  occasions  the  death  of  a  man  witiiin  the 

body  of  a  county,  without  the  de&ult  of  the  person  himself 

or  another,  shall  be  forfeited  to  the  Crown  as  a  deodand, 

though  the  tiling  was  not  in  motion  at  the  time,  if  it  be 

Things  move-     moveable  (x) ;  and  a^  well  where  tiie  man  by  misadventore 

falls  upon  the  things  as  where  tiie  thing  fidls  upon  him  (x); 

and  tiierefore  if  tiie  sword  of  B.  is  used  by  A.,  and  another 


(«)  2  RoU.  Abr.  195 ;  ood  eonira, 
Lord  Northampitm  y.  hord  S»,  John, 
2  Leon.  56;  Jurado  y.  Gregory,  I 
Vent.  32;  R.  t.  Sutton,  1  Saond. 
273;  S.  C,  1  Sid.  420;  S.  C,  2 


Keb.  526. 

(/)  1  Wms.  Saimd.  272. 

(«)  Dy.  77  b;  fbxley't 
Co.  110. 

(*)  Stanndf.  P.  C.  20. 


«,* 


TO  HATE  DB0DAND8.— SHIP.  623 

ig  killed  with  it»  it  wiU  be  a  deodaiid(y) ;  and  fonnerly,  not   incokpo«sal 
only  the  thing  that  was  the  immediate  cause  of  deaths  but 


MINTS. 


all  things  moving  with  it  were  held  to  be  deodands ;  there- 
fore,  if  a  man  ridiog  upon  a  carriage  fell  from  it»  and  the 
horses  drew  the  carriage  upon  him  by  which  he  died,  the 
horses  and  carriage  were  a  deodand  (z);  but  in  this  day,  if  CkMch. 
a  man  is  killed  by  the  wheel  of  a  coach  going  over  him,  the 
wheel  only  is  the  deodand,  as  being  the  immediate  cause  of 
the  death  (a);  and  a  thing  which  does  not  move  with  that 
which  causes  the  death  was  formerly  held  not  to  be  a  deo- 
dand, though  it  was  joined  to  it;  as  if  a  man  falls  from  the 
wheel  of  a  carriage  and  is  killed,  but  the  carriage  does  not 
move,  the  wheel  only  should  be  forfeited  {b) ;  so,  if  a  man 
riding  through  a  river  was  thrown  by  the  violence  of  the 
stream  and  drowned,  then  the  horse  or  carriage  was  not 
oonadered  as  having  moved  to  the  death,  and  should  not 
therefore  be  forfeited  (c). 

A  vessel  or  boat  m  aqud  dulci  may  become  a  deodaud,  ship. 
but  not  in  aqud  tabd  {d) ;  therefore,  where  a  ship  lying  at 
BedrijBT,  in  Kent,  turned  over  at  low  water  and  killed  a 
shipwright  at  work  under  her,  it  was  held  to  be  a  deo- 
dand (e) ;  but  where  a  num  is  kiUed  by  a  fiill  from  a  ship 
into  fresh  wat^,  the  ship,  but  not  the  merchandize  therein, 
will  be  deo&nd  (/);  so,  formerly,  a  distinction  was  taken 
between  persons  within  the  age  of  discretion  and  those 
who  were  not(^),  but  this  distinction  is  not  observed 
now  (A). 

Nothing  fixed  to  the  freehold  shall  be  a  deodand,  as  a  Not  tUngt 


(y)  3  Inrt.  57.  R.  ▼.  Lord  CavemdUk,  2  Roll.  Rqi. 

(m)  Staimdf.  P.  C.  20 ;  Owe  qfihe  23 ;  S.  C,  cited  1  Salk.  220. 

Lord  ^fikt  Mmor  qf  Hamp9tead,  1  (d)  Bract.,  1.  3,  c.  5,  fbl.  122 ;  3 

Salk.  220.  Inst.  57 ;  2  Hale,  P.  C.  422  ei  teq.  ; 

(a)  R,  T.  Grew,  Say.  249;  R.  t.  Hawk.  P.  C,  c.  26. 

Roff€f  Foflt.  Cr.  Law,  266.  (e)  2  Molloy,  225,  c.  1,  s.  13. 

(b)  Staimdr.  P.  C.  20.  (/)  Hawk.  P.  C,  c.  26,  s.  6. 
(e)  Lord  Ckandoa^  com,  Cro.  Jac.  {g)  3  Lut.  57. 

483;  S.  C,  Poph.  136 ;  S.  C.  Dom.  (A)  Hawk.  P.  C.  c.  26. 
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iNooEPORBAi.  door  or  gate  of  a  house  (t),  or  a  bell  in  a  church  (k) ;  but  if 

MBim. '     ^e  thing  is  previouslj  severed  from  the  freehold  it  may  be  a 

fixed  to  the        deodand^  as  where  a  man  was  killed  by  the  sail  of  a  wind- 

mill  which  by  the  violence  of  the  wind  had  been  severed 

firom  the  mill  (Q. 

To  whom  for-  678.  A  dcodand  shall  be  forfdted  to  the  queen,  or  to  him 
who  ckims  by  patent  (m),  but  no  man  can  prescribe  for  it, 
it  must  be  by  the  grant  of  the  Crown  (n);  and  by  inqui- 
sition before  the  coroner  it  must  be  found  that  it  is  deodand, 
and  the  value  set  (o).  But  deodands  do  not  meet  widi 
countenance  in  Westminster  Hall;  when  a  jury  has  found 
too  little,  the  courts  will  not  interpose  in  &vour  of  the 
Crown  or  of  the  lord  of  the  fianchise,  though  they  will,  if 
it  has  foimd  too  much,  in  fiivour  of  the  subject  (p). 

By  the  4  &  5  W.  &  M.  c.  22,  lords  of  manors  and  otheis 
having  grants  of  deodands  must  have  the  same  inrolled  m 
the  Crown  Office. 

Howmpio.  Formerly,  deodands  forfeited  to  the  Crown  were  dis- 

posed of  m  eleemasynam,  to  some  charitable  purpose  by  the 
king's  almoner  (;),  but  they  are  now  appropriated  as  part  of 
the  casual  revenues  of  the  Crown  (r). 

(0  1  Sid.  207.  (»)  Foster's  Cr.  Law,  266. 

{k)  Axminaier  Pariih  ea§e,  1  Lev.  (o)  Stanndf.  P.  C.  21  a. 

136;  S.  C,  1  Sid.  207 ;  S.  C,  Ld.  (p)  Foster's  Cr.  Law,  266. 

Rajm.  97;  see  also  R,  t.  WJkeeler,  (q)  3  Inst.  57. 

6  Mod.  187.  (r)  Foster's  Cr.  Law,  265,  266; 

(0  1  Sid.  207.  MoUoy,  225 ;  Lex.  Man.  72. 

(m)  Dy.  77  a,  107  b. 
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IX.  Co  Idle  a  fBatfut  w  ^a,\x. 


INCORPOHBAL 

HBREOITA- 

MBNTR. 


§  679.  Whai  U  a   Market  and   a 
Fair. 
Claimed  hy  Preicripiion  or 
Orani. 

680.  Place  </  holding  a  Market, 

4rc. 

Nature  and  Extent  qf  the 

Bight.     • 
Ancient  Market. 

681.  Thnc  qf  holding  a  Fair. 

682.  Who  bound  kg  Sale  in  Mar^ 

ket  overt. 
BxeeptUme  to  the  Rule. 
2nke  Queen. 
When  ToU  hoe  not  been 

paid. 
Sale  in  a  Shop. 
Theremuet  be  a  Contract 

a»  well  at  a  Sale. 
Cotenoui  Sale. 
ASalenotaOifl. 
Time  and  Place. 
In  caee  qf  pawning, 
ess.  Definition  qf  a  TbII. 

When  payable  or  oiherwiee. 
For  liinge  brought  into  the 

Market. 
For  Ooodi  eold  in  Specie. 
684.  Bgwhompagableorotherwiee. 


§  684.  Not  by  the  Queen. 

Nor  Tenant  in  Ancient  De- 


685. 
686. 


687. 
688, 


690. 


691 

692 
693 
694 


Unreaeonable  TbU. 
What  is  Stallage. 
Right  to  Stallage. 
What  i»  Piceage. 
Definition      qf      Piepoudre 

Court. 
Clerk  qf  the  Market. 
Right  to  a  Market,  SfC,  not 

extinguiehed  by   Unity  qf 

Poeeeeeion. 
But  may  befinrfwted  by  Norn- 

ueer. 
ByMieueer. 
What  ie  a  Dieturbanee  qf  the 

Right  to  a  Market,  Sfe. 
What    Ueer  will   confer   a 

Right. 
Grantee  qf  a  newly  erected 

Market. 
Obligation  to  prooide  Aeeom' 

modation. 
Right  to  Iblle. 
Right  qf  Corporatione  and 

Lorde  qf  Manore. 
Remediee. 


§  679.  A  market  is  the  priyil^e  within  a  town  to  have  a  what  \»  a  mar- 
market  {$).    Every  fair  is  a  market^  but  not  e  contra  {t).  *  ^' 
This  subject  embraces  the  following  particulars: — 

1.  How  a  market  or  fair  is  claimed. 

2.  When  and  how  held. 

3.  Effect  of  sale  in  a  market  or  &ir. 

4.  Court  of  Piepoudre. 

5.  Duties  payable  in  lespect  of  a  market  or  fair. 

6.  How  lost 

7.  Disturbance  of  a  market  or  fair. 


(«)  Bbimty  mom,  verb.  Market. 


(0  2  Inst.  401. 


626 


FRAIICHIgB& 
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MENTS. 

Claimed  by 
grant  or  pre- 
■criptioD. 
Temiflof  the 
grant. 


!•  Hew  a  Market  or  Fair  is  claimed. 

679.  None  can  have  a  market  orfiurbut  by  grant  or  pre- 
scription («);  but  a  grant  of  a  fair  or  market  has  usuallj  a 
clause  quod  nan  nt  ad  nocumentum  &c.;  therefore,  if  it  be  to 
the  prejudice  of  the  queen  or  others  in  any  respect,  the  par 
tent  shaU  be  avoided  (x) ;  and  if  such  market  or  ftir  be  to 
the  nuisance  of  any  one,  the  patent  may  be  repealed  by  jopv 
facioM  (y),  though  a  writ  of  ad  quod  damnum  had  preceded 
the  grant  (z),  and  the  words  msi  sit  ad  nocumentum  &G. 
haye  been  omitted  in  the  grant  (a) ;  but  whether  it  be  to  the 
nuisance  or  not  is  a  matter  of  evidence  (i). 


Place  of  hold, 
ing  a  maretk, 
&o. 


2.  Where  and  haw  a  Market  is  to  be  hdd. 

680.  The  usual  place  where  a  market  is  held  is  the  mar- 
ket place,  not  every  place  within  the  same  town  (c).  If  the 
queen  grant  a  fair  generally,  the  grantee  may  keep  it  whoe 
he  pleases  {d)\  so,  if  she  grant  a  fair  to  be  held  in  such  a 
town,  place,  &c.,  he  may  keep  it  in  what  part  of  the  town 
he  pleases  (d),  and  see  also  Mosley  v.  Walker  (e),  in  whidi 
latter  case  it  is  said,  ''  Generally  speaking,  where  a  market 
is  granted  to  a  particular  individual,  he  may  either  permit 
every  place  within  the  spedfied  limits  of  the  market  to  be 
the  place  where  articles  may  be  sold,  or  he  may,  if  he  thinks 
fit,  fix  upon  a  particular  place  within  which  the  sale  shall 
take  place,  and  he  may  say  that  different  places  shall  be  ap- 
propriated to  the  sale  of  different  artides."  In  Curwoi  v. 
Salheld  (/),  it  was  decided  ''That  the  lord  of  a  market 
might  determine  in  what  part  of  the  township  it  should  be 


(m)  2  Inst.  220. 
{»)  Id.  406. 

iy)  R.  T.   BiUltr,  3  Ley.  222; 
S.  C.  nom.  8ir  Other  BuHer't  cage, 

2  Vent.  344 ;  see  also  R.  ▼.  Mareden, 

3  Barr.  1818. 

(z)  ButUr'9  COM,  2  Vaitr.  344. 


(a)  2  RoU.  Abr.  140. 
Ih)  Yard  v.  Ford,  2  Sannd.  174. 
(c)  Godb.  131. 

(<0  Dupim  T.  Robkiuom^  3  Mod. 
108. 
(e)  7B.  &C.41. 
(/)  3  East,  538. 


TO  HATE  A  FAOL — NATURE  AND  EXTENT  OF  BIGHT.  527 

hdd,  and  might  shift  it  firom  phoe  to  place,  or  confine  the   ikcokposbal 
light  of  holding  the  market  to  a  particular  place  (ff).^  mbntb.  ' 


The  lord  of  an  ancient  market  maj,  by  law,  have  a  right  Nature  and 
to  prevent  other  persona  ftom  selling  goods  in  their  private  ^^t. 
houses  situated  within  the  limits  of  his  j&anchise  {h),  but  Ancient  mar- 
f^It  cannot  be  laid  down  as  a  general  rule  and  prindple  of 
law,  that  the  grant  of  a  market  for  the  sale  of  certain  things 
necessarily  carries  with  it  an  exclusion  of  the  right  of  sale 
of  similar  commodities  in  a  private  house  (t).'*  ^'  The  ques- 
tion (submitted  to  the  jury)  was,  whether  upon  the  evidence 
the  firanchise  of  the  plaintiff  entitled  him  to  that  exclusive 
right.  Of  that  there  was  abundant  evidence,  for  where 
there  is  a  grant  of  a  firanchise,  the  exercise  of  the  right  un- 
der the  grant  is  evidence  of  the  nature  and  extent  of  the 
grant  (A)."  But  the  grantee  of  such  afiranchise  is  bound  to 
provide  suitable  accommodation  for  those  who  attend  the 
market  (A).  ^'  I  take  it  to  be  implied  in  the  terms  in  which 
a  market  is  granted,  that  the  grantee,  if  he  cof^fine  it  to  par^ 
ticular  parts  within  a  town,  shall  fix  it  in  such  parts  as  will 
from  time  to  time  yield  to  the  public  reasonable  accommo- 
dation, and  that  if  the  place  once  allotted  ceases  to  give 
reasonable  accommodation,  he  is  bound,  if  he  has  land  of  his 
own,  to  appropriate  land  on  which  to  hold  it,  or  if  not,  to 
get  land  firom  other  people,  in  order  that  the  market,  which 
was  originally  granted  for  the  benefit  of  the  public,  as  well 
as  for  the  benefit  of  the  grantee,  may  be  effectually  held  (A)." 
But  this  is  a  question  for  the  jury,  and  having,  as  it  appears 
in  this  case,  been  left  properly  to  them,  the  Court  refused 
to  disturb  the  verdict 

681.  By  the  stat.  Win.,  13  Ed.  1,  c  6,  which  remains  unre-  Time  of  hold- 
pealed,  (see  Dig.  P.  i.  Chbonol.  Tab,),  fidrs  or  markets  shall     *  *     '     * 
not  be  kept  in  churchyards.    By  the  2  Ed.  3,  c  15,  the  lord 
of  the  fair  shall  publish  for  what  time  it  shall  continue,  and 
shall  not  hold  beyond  his  due  time.    By  the  5  Ed.  3,  c.  5, 

(p)  PtT  Bayley,  J.,   MwiU}f   t.  (0  Ptr  Lord  Tenterden,  C.  J.,  lb. 

Walker,  7  B.  &  C.  41.  (it)  Per  Bayley,  J.,  lb. 

(A)  MoiUy  1,  Walker,  iup. 
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iNcoftPouAL  if  a  merchant  sell  after  the  time  published^  he  ahall  forfeit 
"  M^^r*  double  the  goods  sold.  By  the  27  R  6,  c.  5,  a  fiiir  or 
market  is  not  to  be  held  upon  principal  feasts,  Sundays  or 
Grood  Friday,  (four  Sundays  in  harvest  excepted),  upon  for- 
feiture of  all  goods  sold  to  the  lord  of  the  firanchise.  And 
he  that  has  no  day  for  it,  but  only  such  festival,  shall  hold 
his  fair  or  market  within  three  days  before  or  after  procla- 
mation being  first  made;  and  he  that  has  other  days  suf- 
ficient, shall  hold  it  the  fidl  number  of  days  allotted  for  his 
market  or  &ir,  such  festival  days,  &a  excepted ;  and  this 
was  in  confirmation,  as  it  seems,  of  the  common  law  (/); 
but  a  prescription  to  hold  a  &ir  on  the  29th  Sept.  is  good, 
though  it  may  be  a  Sunday,  for  a  fidr  on  that  day  is  not  void, 
though  the  goods  then  sold  shall  be  forfeited  by  the  27  H.6, 
c.  5  (m). 

3.  Effect  of  a  Sale  in  Market  avert. 
Who  bound  hj       682.  It  has  been  said,  that  at  common  law  all  sales  and 

sale  in  market 

overt.  contracts  of  anything  vendible  in  fairs  or  markets  overt, 

should  not  only  be  good  between  the  partieef,  but  should 
bind  those  that  had  right  thereunto,  even  infants,  femes 
caverty  idiots^  and  non  compotes  mentis,  also  persons  beyond 
sea  and  in  prison,  and  so,  executors  and  administrators  (»); 

Sr*2f^"***^  but  this  rule  admits  of  many  exceptions  and  qualifica- 
tions : — 

ITie  queen.  j^  j^  gjj^jj  j^^^  ^^jj^j  ^^  queen  as  to  any  of  her  goods  add 

in  market  overt  by  any  person  (o). 
n^bem'*^  2.  It  mustbc  such  a  sale  as  will  change  the  property(p); 
when,  therefore,  horses,  &c  are  sold  in  market  overt  with- 
out paying  toll,  then  the  sale  is  void  by  the  2  Ph.  &  M. 
c  7,  and  31  EL  c  12,  (see  Dig.  P.  l  tit  Hobses),  and  the 
property  is  not  changed  (q) ;  so  it  is  said  in  an  early  case, 
that  the  property  of  goods  is  not  changed  by  sale  in  market 

(0  2  Inst.  220.  (p)  ?ak.,  8. 9S ;  Jenk.  83,  pL  62 ; 

(m)  Campu  y.  Bayer,  Cio.  El.  Bro.  Property,  pL  39,  dting  9  H.  6. 

485.  45. 

(ft)  2  Inst.  713.  (q)  Ciue  qf  Markti  ovmri,  5  Go. 

(o)  Plowd.  243 ;  Doct.  and  Stud.  83 ;  Compu  v.  Boyer,  Cro.  EL  483. 
3. 
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overty  unless  toll  be  paid  (r) ;  and  in  Comytu  v.  Bayer  {s\   incorpobbal 
it  is  ezpresslj  held,  that  in  pleading  market  overt,  it  is  not        mbnts.  ~ 


necessary  to  state  that  toU  is  paid,  for  payment  of  toU  (it  is 
added)  is  not  of  necessity,  and  in  many  vills  no  toU  is  used 
to  be  paid 

8.  Although  a  sale  in  a  shop  in  London  is  good,  for  Sale  in  a  shop. 
there  is  market  overt,  every  day  except  Sunday,  yet  the 
sale  to  be  vaHd,  must  be  in  the  open  shop,  not  in  a  ware- 
house, nor  in  any  other  part  of  the  house  (t) ;  so,  a  sale  in 
a  shop  is  not  a  sale  in  market  overt,  unless  the  goods  are 
there  proper  to  be  sold ;  therefore,  where  stolen  plate  was 
sold  openly  in  a  scrivener's  shop  on  the  market  day,  held, 
that  this  sale  should  not  change  the  property,  for  a  scri- 
vener's shop  is  not  a  market  overt  for  plate ;  sed  secus  if 
the  sale  had  been  openly  ia  a  goldsmith's  shop(ar);  so, 
the  queen  cannot  grant  that  a  shop  should  be  a  market 
overt  (y). 

4.  The  contract  as  well  as  the  sale  must  be  in  market  There  mast  be 
overt,  therefore,  where  the  contract  for  the  sale  of  stolen  ^ell  as  sale. 
goods  was  made  out  of  the  market,  held  that  the  property 

was  not  changed  by  the  completion  of  the  sale  in  the  mar- 
ket overt  (xr). 

5.  If  the  sale  be  covenous,  it  will  not  bar  the  right  of  Coyenoui  sale. 
him  that  has  rights  as  where  the  buyer  knows  that  the 

seller  has  no  right  (a) ;  or,  where  the  seller  is  of  such  an 
age  that  the  buyer  must  know  him  to  be  an  infant(a);  or, 
where  the  seller  is  known  to  be  a  feme  covert,  not  selling 
with  the  consent  of  the  husband  (a). 

6.  It  must  be  a  sale  for  valuable  consideration,  not  a  gift,  a  sale,  not  a 
for  fairs  and  markets  were  not  instituted  for  gifts,  but  for  ^' 
sales  (a). 

7.  So,  a  sale  must  not  be  in  the  night,  but  must  be  Timeand place. 

(r)  Bro.  Property,  pi.  39,  citing  pi.  66 ;  Paiitom  v.  Haaell,  Het.  63. 

35  H.  6.  29,  but  Brook  says  quaere,  {x)  Can  qf  Market  overt,  5  Co. 

(f)  Cro.  El.  485.  83. 

(/)  Biehop  qf  Worceeter^i   eaee,  (y)  Clifton  v.  Chancellor,  tup. 

Moor,  360 ;  see  also  Clffton  y.  Chan-  (i)  Dy.  99,  pi.  66. 

eellor,  Moor,  625;  Dy.  99  b,  nutrff.,  {a)  2  Inst.  713 ;  W.  Jo.  164. 
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iMcoRPORKAL    between  the  sun  rising  und  sun  setting,  yet  a  sale  in  tlie 
MBMT8.        night  will  be  good  between  the  partiesy  although  it  will  not 
bind  a  stranger  who  has  right  (b),     Soy  a  sale  in  a  ooreii 
place  within  a  fair  or  market  is  bad(c). 

8.  A  custom  that  a  sale  in  market  overt  shall  be  binding 
is  bad,  for  it  tends  to  a  monopoly  (d). 
In  cue  of  9.  There  cannot  be  a  market  overt  for  pawning,  and  held 

pawnug.  ^^^  ^^  Court  cannot  take  notice  of  the  oustoin  of  liondol^ 

imless  it  has  been  certified  by  the  recorder  {e)* 


Definition  of  a 
toU. 


When  payable 
or  otherwise. 


For  things 
brought  into 
the  market. 


4.   What  Duties  are  payable  at  a  Market  or  fair, 

683.  The  principal  duties  usaally  payable  at  a  fidr  or 
market  are  toll,  stallage,  and  piccage. 

Toll  is  a  reasonable  sum  due  to  the  lord  of  the  fair  or 
market,  for  things  sold  there  which  are  tollable  (/*);  but 
toll  is  not  of  common  right  incident  to  a  fur  or  market  (/), 
and  cannot,  therefore,  be  claimed  except  by  grant  or  pre- 
scription (y),  and,  therefore,  it  is  hot  sufficient  to  allege  the 
grant  of  a  market,  with  all  toUs  belonging,  but  there  most 
be  alleged  an  express  grant  or  a  prescription  (A);  so,  toll  is 
payable  of  common  right  only  on  live  cattle,  not  of  victoak 
or  wares,  &c.  (A);  and  although  as  a  rule,  toll  cannot  be 
paid  at  any  market  for  things  brought  thither,  only  for 
things  sold,  yet,  by  custom,  toll  shall  be  paid  for  every 
thing  brought  to  market,  but  if  it  is  a  new  fair,  custom  will 
not  support  it(t).  So,  if  an  ancient  fair  or  market  returns 
to  the  Crown,  the  toll  is  not  extinct;  but  if  the  queen  re-grants 
the  fair,  the  toU  passes  (A);  sedsecusifAegmntBA&irdenaoo 
cum  omnibus  KbertatOms  pertinent\  he  shall  not  have  toll(i). 

Toll  can  only  be  taken  in  respect  of  things  actually 
brought  into  the  market  and  there  sold,  therefore,  a  pre- 


{b)  2  Inst.  714. 

(c)  Moor,  360 ;  1  And.  44 ;  Poph. 
84. 

{d)  Cliftan  Y.  Chancellor,  Moor, 
625. 

(e)  Hartop  y.  Hoare,  1  Wils.  8 ; 
8.  C,  2  Str.  1187. 

(/)  2  Inst  220. 


(ff)  Heddjf  Y.  Welkom9€y  Moor, 
474. 

(A)  Kerb^  y.  TVhieJUlow,  2  Lotir. 
1502,  recognized  in  WelU  t.  MUet, 
4  B.  &  A.  564. 

(0  1  Leon.  218;  Hothwmg  y. 
SnUih,  Stra.  1171. 

(k)  Pahn.  78. 
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Bcription  for  toll  of  com  brought  into  a  town  to  be  sold  on   imcorporbal 
a  maricet  day  there,  whereof  only  part  is  pitched  within  the        msntb.  ' 
market  for  sale,  and  there  sold,  is  bad,  fVeUs  y.  Miles  (/), 
and  BOl  y.  Smith  (m> 

In  the  former  of  these  two  cases  it  was  said,  that  the 
king  oould  not  grant  a  toll  for  things  not  brought  into  the 
market,  but  that  the  Till  in  that  case  should  be  taken  for 
the  market ;  in  tlie  latter  case  it  was  held,  that  a  prescrip- 
tion for  toll,  in  respect  of  goods  sold  by  sample  and  after^ 
wards  brought  into  the  market,  could  not  be  supported. 

But  a  daim  of  toll  to  be  taken  in  specie  for  goods  sold  in  For  goods  sold 
a  market  is  supported  by  evidence  of  aright  to  toU  for  goods  ^'^^^^' 
brought  into  the  market  and  thero  sold,  without  shewing 
any  right  to  toU  for  goods  sold  in  the  market,  though  not 
brought  there,  MoseJey  v.  Piersan  (n) ;  and  it  is  thero  said, 
^The  expression,  a  sale  in  the  market,  imports  that  the 
goods  sold  are  brou^t  into  the  market  and  ready  to  be  de- 
livered to  the  purohaser.  Now,  hero  the  claim  is  of  a  toll 
in  specie,  which  necessarily  implies  that  the  commodity  in 
respect  of  whidi  the  toU  arises  is  brought  into  the  wbx^ 
ket{oy 

684.  Regularly,  toll  shall  not  be  paid  before  the  sale,  for  By  whom  pay- 
it  is  due  fiom  the  buyer  and  not  fix)m  the  seller  (/?),  unless  J^i^e  °'  **  *'" 
there  be  a  special  custom  to  the  contrary  (9);  but  the  queen  Not  by  the 
.  afaall  not  pay  toU  (r),  so,  tenants  in  ancient  demesne  are  ^^^*     . , 
exempt  from  the  payment  of  toll(r),  and  the  privilege  ex-  ancient  de- 
tends  as  well  to  tenants  at  will  as  to  tenants  for  life  or 
years  («),  and  to  tenants  wUo  hold  of  a  subject  as  of  the 
queen  (^);  so,  it  extends  to  the  lord  himself  (ti);  but  the 

(/)  4  B.  &  A.  564,  recognizing  (r)  2  Inst.  221. 

Kerby  ▼.  Wkiehelow,  2  Latw.  1502.  («)  The  cote  ttf  ike  litum  qfLei- 

(m)  4  Taunt  520.  cuter,  2  Leon.  191. 

(»)  4  T.  R.  104.  (0  lb. ;  see  also  Savery  y.  SnOtk, 

(o)  Per    Lord    Kenyon,    C.  J.,  2  Lutw.  1146. 

Moeehy  y.  Piereon,  4  T.  R.  104.  («)  Bro.  Anne.  Demesne,  pi.  43 ; 

{p)  2  Inst.  221.  Savery  ▼.  Smith,  tup, 

Iq)  height  ▼.  Pym,  2  Lutw.  1331. 

M  M  2 
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INCORPOREAL  cxemptioii  is  only  in  respect  of  such  things  as  arise  or  grow 
MBNT8.  '  on  the  land^  or  such  as  are  bought  for  manuring  it^  and  for 
the  necessary  use  of  the  tenant  and  his  family,  and  does  not 
extend  to  general  merchandize  (z),  and  he  need  not  pre- 
scribe for  the  privil^e,  for  it  is  intadent  to  his  estate,  dieie- 
fore  it  is  suffident  to  say  that  he  is  tenant  and  inhabitant 
within  the  manor  of  A.,  which  is  andent  danesne  (y)*  and 
it  seems  not  necessary  to  all^e  notice  that  he  is  tenant  in 
ancient  demesne,  although  it  may  be  advisable  so  to  do  (y). 

So,  if  a  man  has  a  grant  to  be  discharged  of  toll  in  re- 
spect of  goods  bought  for  his  own  use  and  bought  once  his 
grant(2r);  so,  he  shall  be  exempted  in  a  fair  or  market  of  the 
queen  (jzr);  and  so,  though  the  grant  be  for  her  only,  and  not 
for  her,  her  heirs  and  successors,  yet  it  is  good  against  the 
successor  (a). 

A  grantee,  to  be  quit  of  toll,  may  plead  his  exemption  (b); 
so,  an  inhabitant  of  a  borough  exempted  by  charter  (A); 
so,  an  inhabitant  of  the  duchy  of  Lancaster  (c) ;  and  a  pre- 
scription for  an  inhabitant  is  good,  being  for  a  discharge  (</). 

By  the  2  &  3  Ph.  &  M.  c  7,  it  is  provided,  that  the 
owner  of  every  fair  or  market  should  appoint  one  in  a  spe- 
cial open  place  to  take  the  toll,  and  enter  the  names  and 
dwellings  of  all  persons  parties  to  a  baigain  for  a  horse,  and 
the  colour,  vrith  one  special  mark  of  such  horse,  and  by 
the  31  El.  c.  12,  the  bookkeeper  is  to  make  no  entry,  imless 
he  truly  know  the  seUer  of  the  horse  or  his  voucher,  their 
names  and  dwellings,  and  then  he  shall  truly  enter  the 
same  and  the  price  of  the  horse,  on  pain  of  5L  for  eveiy 
default 


UDreatonable 
toU. 


685.  If  the  toll  granted  be  unreasonable,  the  grant  will  be 
void(e);  so,  by  the  stat.  West.  1,  3  Ed.  1,  c  3,  if  the  lord 

{x)  Ward  Y.  Knight fCro.El.  227  i  (c)  OihutoH  v.  Jame$,  2  Lutw. 


S.  C,  1  Leon.  232 ;  bat  see  F.  N.  B. 
228;  1  Ron.  Abr.  321. 

(y)  Savery  v.  Smith,  2  Latw. 
1146. 

{x)  2  Inst.  221. 

(a)  Yely.  15. 

{b)  height  ▼.  Pgm,  2  Latw.  1332. 


1379. 

{d)  Smith  w.  Cfaiewood,  Cro.  Jic 
152,  recognized  in  Oibuiton  j.Jmmet, 
sup. 

(e)  2  Inst.  220 ;  Heddg  ▼.  fTXcel. 
AoKM,  Cro.  £1.  558 ;  tee  alao  Moor, 
474 ;  YdT.  13. 
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take  outrageons  toll^  the  king  shall  take  the  franchise ;  and    inoobpokbal 
if  taken  by  a  bailiff  without  the  command  of  the  lord,  he        m bnts.  ' 


shall  render  to  the  pkdntiff  so  much  more  as  he  has  taken, 
and  shall  be  imprisoned  for  forty  days.  An  outrageous  toll 
is  any  toll  when  there  is  none  due,  or  the  party  is  dis- 
charged of  toll  (/),  or  if  more  be  exacted  than  is  due  (/); 
and,  therefore,  an  action  on  the  case  lies  against  him  that 
takes  an  outrageous  toll,  that  is,  of  him  that  ought  to  be 
quit(^),  and  the  judges  are  to  determine  whether  the  toll 
be  reasonable  or  no  (A). 

686.  Stallage  is  a  duty  for  the  liberty  of  having  stalls  in  What  is  staU- 
a  fair  or  market  (t),  or  of  removing  them  from  one  place  to  ^^' 
another  (t).     Erecting  a  stall  in  a  market  is  not  of  common  Right  to  staU- 
right ;  therefore,  whoever  will  have  a  stall  in  a  market  must  ***' 
first  have  a  licence  for  that  purpose  from  the  owner  of  the 
soil,  or  otherwise  trespass  lies,  Northampton  {Mayor,  Sfc.) 
▼.  Ward{j);   and  it  is  there  said,  ''Every  man  has  of 
common  right  a  liberty  of  coming  into  any  public  market 
to  buy  and  sell  without  paying  any  toll,  if  it  be  not  due 
by  custom  or  prescription,   yet  if  he   wants  any  parti- 
cular easement  or  convenience,  as  a  stall  in  the  market, 
he  must  have  the  licence  of  the  owner  of  the  soil  for  that 
purpose,  if  there  be  no  particular  sum  jGxed  by  the  cus- 
tom of  the  market  for  stallage ;   if  there  be  a  fixed  sum 
or  duty  by  custom,  that  cannot  be  exceeded,  but  still  he 
must  agree  with  the  owner  of  the  soil  (A);''  so,  it  is  a  tres- 
pass to  set  tables  in  a  market  place  for  the  sale  of  goods 
thereon,  without  leave  of  the  owner  of  the  soil(/). 

The  owner  of  a  house  next  to  a  fair  or  market  cannot 
open  a  shop  for  selling  in  a  market  without  payment  of 
stallage,  for  if  he  takes  the  benefit  of  the  market,  he  ought 

if)  2  Inst.  ^20.  0)  1  Wils.  109 ;  S.  C,  2  Str.  12, 

(^)  Wood  Y.  Hawkiheadf  Ydv.      38. 

13.  (*)  Per  Lee,  C.  J.,  lb. 

(A)  2  Inst.  222.  (0    Norwich    {Mayor,    Sfc.)   y. 

(0  Palm.  77.  Swan,  1  Bl.  1116. 
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iRoompoBXAi.  to  pay  the  duties  there  (m).  If  a  man  {ffeacrlbe  lor  toll, 
that  IB  pro  qHjBHSbit  stuBd,  it  is  wdl,  for  toll  is  a  general 
woid(fi);  by  spedal  custom,  a  man  shall  have  toll  for  goods 
in  a  market  sold  or  ansold(oX  hat  that  seems  to  be  fiir 

stalli^(p> 


Wbatispic 
cage. 


687.  Piocsge  is  a  duty  ibr  picking  holes  in  the  lofd's 
groond  for  the  posts  of  the  stalls  {q),  Stdlage  and  piccage 
are  inddent  to  the  soil,  tor  the  light  to  a  maiket  and  the 
right  to  the  soil  are  very  different  things,  and  these  righti 
may  belong  to  different  persons;  therefore,  if  the  qneen 
grant  a  fair  or  market  with  toll  certsin  to  one  and  his  heizsy 
to  be  held  within  land  that  is  B<Mrongh-English,  and  the 
grantee  dies,  the  heir  at  the  common  law  ehall  have  the  iair 
or  market  and  the  toXl,  but  the  youngest  son  shall  hare  the 
piccage  and  stallage  with  the  soil  by  the  custom  (r). 


Definition  of 

piepoodre 

court. 


Requisites  of 
theconit. 


5.   Ctnart  qfPkpoudre. 

688.  This  court  is  incident  to  a  market  as  well  as  a  fair,  in 
the  same  manner  as  a  courtrbaron  is  to  a  manor(«),  and,  by 
custom,  may  be  held  where  there  is  no  fiur  or  market  (/). 
It  isacourt  of  record  in  which  the  steward  is  the  judge(«j^ 
and  to  this  court  the  following  things  are  essential: — 
1.  The  cause  of  action  must  arise  in  the  time  of  the  fair  or 
market,  it  cannot  take  notice  of  transactions  happening  on 
a  different  day  than  that  on  which  it  sits  (x).  2.  It  must  re- 
late to  things  which  concern  the  market;  therefore,  for 
slander  of  wares  previous  to  the  market,  the  court  has  no 
jurisdiction  (y).     3.  It  cannot  be  held  before  the  mayor,  or 


(m)  2RdU.Abr.123. 
(«)  2  Lutw.  1519. 
(o)  Id.  1336. 

(/»)  Com.  Dig.  Market,  (P.  1). 
{q)  Palm.  77. 

(r)  Heddy    ▼.    Welkouie,  Moor, 
474,  cited  Nortkmnpton  {Mm^ot, 


ire.)  ▼.  Wmrd,  1  WQs.  1S9. 

(#)  How€l  ▼.  Jokm,  Cro.  EL  773. 

(0  4  Inst.  472. 

(«)  lb.;  ■eealioSkiiia.SS. 

(jr)  Howel  ▼.  Jokiu,  ngi. 

(y)  4    Inst.    272;     10  Co.    78; 
Howei  ▼.  Jokm»9  nip. 
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other  person  than  the  steward^  by  special  custom  {z).  4.  The   ikcokfoabal 
jurisdiction  shall  be  of  contracts  in  the  same  fair  or  market^        mvnts.  * 
of  goods  there  bought  or  sold  (a),  or  for  battery  or  dis-  ^ 

turbance  there  (6).  6.  It  must  not  be  for  things  done  out 
of  the  prednct  of  the  fair  or  market  (c),  and  by  the  17  E. 
4,  the  steward  shall  not  hold  plea  upon  pain  of  61,  unless 
the  plaintiff  or  his  attorney  swear  that  the  contract,  &c  in 
the  declaration  mentioned  was  within  the  time  and  pre- 
cinct of  the  fair  or  market*  And  if  it  be  sworn,  the  de- 
fendant may  plead  ia  abatem^it  or  under  issue  that  it  was 
not;  and  if  there  be  no  oath  or  it  be  found  for  the  de- 
fimdant,  the  plaint  shall  be  dismissed,  and  the  party  left 
to  his  remedy  at  common  law.  But  such  oath  need  not 
appear  upon  the  record  (c) ;  so,  if  it  does  not  appear  in 
pleading  that  the  suit  there  was  for  a  matter  witlun  the 
jurisdiction^  it  will  be  void  (d) ;  so,  a  penal  information  will 
not  lie  in  this  court,  but  judgment  given  on  it  is  not  void 
but  voidable  {e). 

689.  A  right  to  appoint  a  clerk  to  the  fidr  or  market  is  Clerk  of  the 
also  incident  to  the  franchise  {ff);  his  o£5ce  consists  in  in- 
quiring whether  the  weights  and  measures  are  according  to 

the  standard  {ff).  He  is  entitled  to  his  reasonable  fees,  but 
he  cannot  prescribe  to  have  2(L  or  any  other  rate  for  view- 
ing and  examining  measures  (A). 

6.  How  lost  or  otherwise. 

690.  Fairs,  markets,  and  tolls,  as  also  free  warren,  are  Bight  to  a 
not  extinguished  by  the  land  coming  to  the  Crown,  with  not  extingniih- 
the  liberties,  although  it  is  otherwise  with  waifs,  estrays,  !jj^^^  ^ 
felons'  goods,  and  such  like  liberties  (t).    But  this  franchise  hat  may  be 


(g)  Anm„  Skinn.  33.  El.  530. 

(a)  4  Inrt.  272.  (y)  4  Inst.  278. 

{b)  Howa  ▼.  Jokua,  Cro.  El.  773.  (A)  Id.  274. 

(c)  4  Inst.  272.  (0  Heddy    ▼.    WOh^utt^  Moor, 

(i)  Anon.,  Skivi.  33.  474. 

(«)  Wilkimon  v.  Neiheraoi,  Cro. 
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iNcoftPORBAL   may  be  forfeited  either  by  non-user  or  misnser*     It  has 

MBNT8. '     been  held  that  the  non-user  of  a  fiiir  or  market,  or  oourtB» 

forfeited  by       ^'  ®^^  ^®  liberties,  wherein  the  subjects  have  interest  for 

non-tuer ;  their  conimon  profit  or  common  justice,  is  cause  of  sdznre 

of  them ;  but  the  non-user  of  parks  or  warrens,  or  such  like, 

which  are  to  the  profit  or  pleasure  of  the  owner  only,  is  not 

any  cause  of  their  loss  or  forfeiture  (A). 

bj  misiuer.  As  to  forfeiture  by  misuser  the  stat  Northampt.,  2  Ed. 

3,  c  15,  provides  that  if  a  man  holds  his  fair  beyond  the 

time  allowed,  he  forfeits  the  franchise  (f) ;  so,  if  he  hold  his 

market  at  another  day  (/),  or  holds  his  fair  for  three  days 

when  he  ought  to  hold  it  only  for  two  (/) ;  but  if  a  man 

take  outrageous  toll,  he  does  not  forfeit  the  market^  only  the 

toll(m). 

7.  Disturbance  of  a  Market,  and  the  Remedies. 
Whatiiadifl.        691.  The  grantee  or  owner  for  the  time  being  of  the 
right  to  a  mar-   franchise  of  a  market  may  have  an  action  on  the  case 
^^  ^*  against  a  person  who  erects  a  stall  upon  his  own  ground  for 

selling  meat,  though  he  should  not  take  toll  or  usurp  a 
franchise  (n) ;  so,  in  an  early  case  it  had  been  held,  that  a 
person  could  not  prescribe  to  have  a  market  in  his  own 
house  against  one  who  had  the  franchise  of  a  market  in  the 
same  place,  Prior  of  Dunstable^ s  ease  (o);  and  on  the  au- 
thority of  this  case  it  was  held,  in  Mosley  v.  Walker  (p\  that 
by  grant  or  prescription  the  owner  of  such  a  market  may 
prevent  persons,  being  inhabitants,  fix>m  selling  in  private 
What  user  wiU  houses.  But  twenty  years'  uninterrupted  use  gives  a  primd 
facie  right  to  a  fair  or  market,  and  is  a  sufiicient  answer  to 
an  indictment  for  obstructing  a  highway ;  so,  if  the  grantee 
of  a  market,  under  letters-patent  from  the  Crown,  sufier 
another  to  erect  a  market  in  his  neighbourhood,  and  use  it 
for  the  space  of  upwards  of  twenty  years  without  interrup- 

(k)  The  ease  of  Leieuter  Forut,  C.  47,  n.  (a). 

Cro.  Jac.  155.  (o)  11  H.  6.  7, 13,  19,  a,  b,  died 

(/)  2  RoU.  Abr.  124.  Bro.  Prawriptioii,  98 ;  8  Co.  127. 

(m)  2  Inst.  221;  Palm.  82.  {p)  7  B.  &  C.  40 ;  S.  C,  9  D.  & 

(»)  Motley  ▼.  Chadwick,  7  B.  &  R.  863. 


confer  a  right.  ' 
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fion,  he  is  by  such  use  barred  of  his  action  on  the  case  for   inookporsal 
disturbance  of  his  market  {g).  "  mknts!*^" 

692*  It  seems  not  to  be  settled^  that  the  grantee  of  a  Grantee  of  a 
newly  erected  market  can,  by  virtue  of  such  grant  merely^  market. 
maintAJn  an  action  on  the  case,  for  disturbance  of  a  fran- 
chise,  against  a  person  selling  marketable  articles  in  his  own 
shop  within  the  franchise,  but  not  within  the  limits  of  the 
market  place,  on  the  market  day  (r) ;  but  a  claim  by  imme- 
morial custom  to  exclude  others  from  selling  such  commo- 
dities on  the  market  day,  is  valid  in  law  {s) ;  and  where  a 
market  for  meat,  &c  was  proved  to  have  been  in  existence 
in  the  reign  of  James  L,  proof  that  the  grantees  of  the 
market  had  for  ihe  last  hundred  years  appointed  market 
lookers,  and  that  no  butchers'  shops  had  existed  out  of  the 
marketplace  imtil  1810,  and  that  tiie  shops  then  set  up 
were  objected  to  by  the  grantees,  was  held  to  be  sufficient 
evidence  of  such  immemorial  right  {t). 

693.  But  the  grantee  of  a  market  is  bound  to  provide  Obtigationto 
reasonable  accommodation  for  those  who  attend  the  market;  m^donT*™" 
therefore,  where  part  of  the  space  granted  for  a  market  was 
used  for  otiier  purposes  than  those  specified  in  the  grant, 
and  tiie  remaining  part  became  insufficient  for  public  ac^ 
oommodation,  held,  that  the  lord  of  the  market  could  not 
maintain  an  action  against  an  individual  for  selling  vege- 
tables in  tiie  neighbourhood  of  his  market,  and  thereby  de- 
priving him  of  toll,  even  at  tiie  time  when  there  was  room 
in  the  market,  without  shewing  that  on  tiie  day  when  the 
sale  took  place  he  gave  notice  to  tiie  seller  that  there  was 
room  within  the  market  {u);  and  it  is  a  question  for  tiie 


(q)  Holerqft  v.  Heel,  1  B.  &  P.  CMtf    2   Brownl.   179 ;    MoiUy   ▼. 

400 ;  see  alao  Campbell  ▼.  Wilttm,  3  Walker,  7  B.  &  C.  40. 

East,  298.  (0  Maecleefield  (Mayor,  ^-c.)  y. 

(r)  MaecUefield  {Mayor,  S^e.)  ▼.  Pedley,  4  B.  &  Ad.  397. 

Pedley,  4  B.  &  Ad.  397.  («)  Prmee  ▼.  Leurie,  5  B.  &  C. 

(s)  Ib.y  recognizing  The  Qraveeend  363 ;  S.  C,  2  C.  &  P.  66. 
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iNcompoBBAi.  jury,  whether  the  aooommodation  be  saffident  or  not,  and 
"Vbnts^'     where  the  jury  dedded  that  the  aooommodation  was  snf- 
fident)  the  Court  refused  to  disturb  the  verdict  (x). 

Right  to  tolls.  Q94^  ^g  tolls  are  only  due  by  grant  or  preaeriptioii,  and 
cannot  be  established  by  usage  under  a  recent  charter  or  by 
ref«*ence  to  neighbouring  markets  (y),  it  seems  doub^ 
whether,  if  no  specific  toll  be  granted  in  letters^patent,  tlie 
grantee  of  a  market  -be  entitled  to  any  toll,  and  whether, 
in  such  case,  he  can  support  an  action  for  an  injury  to  his 
maiket(xr). 
Rights  of  eor-  As  a  grant  of  a  fair  or  market  may  be  made  either  to 
lords  of  numoiB.  lords  of  mauors  or  to  boroughs  and  other  places  (a),  ques- 
tions may  sometimes  arise  as  to  the  req)ectiYe  rights  of 
these  different  parties;  therefore,  where  King  Charles  IL 
by  charter  granted  to  the  corporation  of  Walsall  two  Ain, 
to  be  hoiden  annually,  and  confirmed  to  them  all  nuukela 
which  had  been  heretofore  hoiden,  with  a  reservatioii  of  the 
rights  of  the  lord  of  the  manor,  it  appeared  that  a  market 
had  been  hoiden  immemorially  in  the  High-street  of  Wal- 
sall until  a  very  late  period,  when  the  corporation  finding  it 
iDOonTenient,  removed  it  to  another  and  more  convenieDt 
place  within  the  borough;  and  also  that  the  corporatioa  had 
exercised  other  acts  of  ownershq),  as  by  taking  down  the 
old  mariEct  place  and  erectKog  a  new  on^  and  by  ordering 
that  the  market  and  fairs  for  pigs  and  other  cattle  should 
hencefiirth  be  kept  in  the  new  market  plaoe,  and  no  loi^<er 
in  the  High-street;  it  also  appeared  that  though  the  kid 
of  the  manor  appointed  the  derk  of  the  market,  yet  he  did 
not  reoave  any  toU  firom  the  persons  freqneuling  it;  on  an 
indictment,  theref<H:e,  of  the  defendant,  by  the  corpcnratioD, 
for  a  nuisance  in  erecting  stalls  in  the  Hi^-etreet  after  the 
removal  of  the  market,  the  judge,  upon  the  trials  lefl  it  to 

(x)  M9aey  T.  WMer,  7  B.  &  C.  (a)  Oue  qT  Dorkm^  Mm^ti,  2 

40.  Tnmt.   133;    Tn^kOwy  (Aoff^. 

(y)  L9w4em  ▼.  Hiertm,  Hok,  547.  ^c.)  ▼.  BriekmeU,  Id.  220. 
(jr)  Boier^i.  Heel,  1  B.  &  P.  400. 
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the  jury  to  8ay  whether  the  corporation  were  owners  of  the   rMooRPORBAL 
market,  adding  that  if  they  were,  the  right  of  removal  was     ^^^wn^^ 
incident  to  the  grant    The  jury  haying  found  in  the  affirm- 
ative,  the  Court  refused  to  grant  a  new  trial  (i). 

695.  As  to  the  remedies  in  case  of  a  disturbance  of  a  Remedies, 
market  before  the  3  &  4  W.  4,  c  27,  s.  36,  abolishing 
assizes,  (see  Dig.  P.  m.  tit.  Limitations),  "  if  a  lair  or 
market  were  set  up  to  the  nuisance  of  another,  the  party 
aggrieved  might  have  an  assize  of  nuisance  (c),  but  now 
the  remedy  is  an  action  on  the  case  as  in  other  cases  of 
disturbance  (d) ;  and  where  a  party  is  a  wrongdoer  without 
any  daim  of  right, 'an  indictment  for  a  nuisance  may  be 
sustained  (e),  see  ante,  $  694. 

It  seems  doubtful  whether  an  infcHrmation  in  nature  of 
qtio  toarranto  for  a  usurpation  upon  the  Crown,  by  holding 
a  fair  or  market^  can  be  granted  on  the  application  of  a  pri- 
vate person  (/) ;  but  it  seems  clear,  that  it  will  not  lie  for 
the  bare  encouraging  and  promoting  the  holding  of  a  mar- 
ket, it  being  at  most  a  misdemeanour,  and  no  usurpation  of 
a  frandiise  (/*)• 

In  some  cases,  equity  will  interfere  to  enforce  the  lord's 
right  to  tolls  {gy 

{b)  R.  ▼.  CoiieriU,  1  B.  56  A.  67.  (/)  R-  ▼.  Mttr$den,ZBwrr,  1812; 

(c)  F.  N.  B.  104,  A.  S.  C,  Bl.  579. 

(lO  Motley  ▼.  Ckadwick,  7  B.   &  (sf)    Reading    v.    Winkworth,    5 

C.  474  a ;    »nd  Motley  ▼.  Walker,  Price,  473  ;  Norfolk  (Duke)  v.  Jfy- 

see  ante,  §  691.  692.  ere,  4  Madd.  83. 

(«}  it.  Y.  CotterUl,  1  B.  &  A.  67. 
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IMCOmPORSAL 

HBRBDITA- 

MBNT8. 


X.  Co  lie  «  Ooryorotto. 


§  697.  D^btttion  qfa  Corporaium. 
Different  Kindt. 
Sole  Corporation. 
Aggregate  CorporaHon. 
Lay  and  Eceleriaetieal  Cor* 

poratione. 
Citil  Corporatione. 
Eleemoaynarg  Corporation** 
Beeleriastieal  Corporatione. 

698.  Created  by  the  Queen. 

'  One  Corporation  not   to  be 

made  bg  another. 
By  Preecription. 

699.  True  Description  rf  a  Cor^ 

poration  neeeeeary, 
Effect  of  slight  MUdeeeription. 

700.  Corporation  may  change  the 

Name. 

701.  Power  ^f  Corporation  to  pur- 

chaee,  Sfc. 
Corporation  to  have  a  tbm- 

fROfi  Seal, 
Power  to  elect  Members, 
Power  qf Amotion  qf Members. 

702.  Modes  qf  proceeding  by  Cor- 

porations. 

703.  Must  act  by  Attorney. 

704.  No  acts  without  Deed. 
Except  in  what  Cases. 

705.  Acts  qf  Corporations  must  be 

under  Seal. 

706.  Grants  by  or  to  Corporations, 
Oood  or  otherwise, 

707.  No  Devise  to  a  Corporation, 
Mortmain  Acts, 

708.  ^ect  qf  a  Orant  to  a  Cor- 

poration. 

709.  Alienation  by  a  Corporation. 

710.  Liabilities   qf    Corporations 

and  their  Members. 

Process  against  a  Corpora- 
tion. 

What  Actions  may  or  may 
not  be  brought  against  a 
Corporation. 


§  711.  Modes  qf  Proceeding  by  or 
against  a  Corporation. 

712.  Sulject  to  Burthens  as  Imditi. 

duals. 

713.  Members,  when  indiviiMally 

liable  or  otherwise. 
In  case  o/Disseism,  ^. 
Liability  in  Equity. 

714.  Acts  and  Powers  qf  Corpora' 

tions. 

715.  Ooneurrenee  qfthe  Bead. 

716.  £^iiiiMmtii^  Members. 

717.  What  necessary  in  ease  sf 

Amotion  qf  Members. 

718.  Proceedings  at  Elections. 

719.  Visitation  qf  Corporations  by 

the  Queen. 

720.  VisUation  by  the  Ordinary. 

721.  Visitation  by  the  Founder. 
Form  qf  appointing  a  Visi- 
tor. 

722.  Visitor  may  deprive  in  some 

Cases. 

Power  of  Visitor  d^tnsd  by 
the  Statutes. 

Observance  qfthe  Statutes. 

Redress  qf  Orievanees. 

Power  eotrftned  to  Members. 

But  extends  to  engrafted  Fel- 
lowships. 

723.  7b  what  Things  the  visitato- 

rial Power  does  not  ex- 
tend. 

724.  VisUor's  Decision  to  be  final, 

when. 
Mandamus  does  not  lie,  when. 
But  Prohibition  lies. 

725.  Other  Cases  qf  Mandamus, 

SfC. 

726.  Remedies  in  other  Cases, 
In  Equity. 

727.  Modes  qf  dissolving  Corpora- 

tions. 
Foffeiture. 
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§  696.  The  subject  of  corporations  as  a  franchise  compre-    incokpoksal 
hends  the  following  points : —  ^  m*  nts.^" 

1.  The  nature  of  a  corporation^  and  its  different  kinds. 

2.  How  created. 

3.  Incidents  to  a  corporation. 

4.  How  visited. 

5.  How  dissolved. 

1.  The  Nature  of  a  Corporationy  and  the  different  Kinds. 

697.    A  corporation  is  a  body  to  take  in  succession^  Definition  of  a 
framed  as  to  that  capacity  by  policy,  and  therefore  called  by  ^'TO"^®"' 
Littleton  (sect.  41 3)  a  body  politic;  and  it  is  called  a  body 
corporate,  because  the  persons  are  made  into  a  body,  and  are 
of  capacity  to  take  and  grant,  &c.  (A) 

Of  corporations  some  are  sole  and  some  aggregate;  a  sole  Different  kinds, 
corporation  consists  of  one  person  only,  as  the  queen  (t) ;  so,  ^^  corpora- 
a  deigyman,  by  being  made  a  bishop,  prebendary,  parson, 
or  vicar,  is  said  to  be  a  sole  corporation  (A). 

A  corporation  aggregate  is  an  artificial  body  of  men  Aggregate  oor- 
composed  of  divers  constituent  members,  and  is  said  to  be  ^^"  ^' 
invisible  and  immortal  (/). 

Corporations  are  either  lay  or  ecclesiastical:  lay  corpora-  Layandecde. 
tions  are  either  civil  or  eleemosynary ;  the  civil  are  erected  JUJ^tioniT'' 
for  different  temporal  purposes,  thus  the  queen  is  a  corpora-  Ci^  corpora- 
tion  to  prevent  in  general  the  possibility  of  an  interreffnum, 
or  vacancy  of  the  throne,  and  to  preserve  the  possessions  of 
the  Crown  entire,  for  inmiediately  upon  the  demise  of  one 
king,  his  successor  is  in  full  possession  of  the  regal  rights 
and  dignity  (m);  so,  the  chamberlain  of  London  (n).     Of 
other  lay  corporations  some  are  for  general  government,  as 
those  of  mayor  and  commonalty,  &c. ;  some  for  a  commer- 
cial purpose,  as  the  Trinity  House  for  regulating  the  naviga- 

(A)  1  Inst.  250.  a.  (0  1  Inst.  130;  2  Bnlst.  233. 

(t)  10  Co.  29   b ;   1  RoU.  Abr.  (m)  1  Comm.  470. 

512.  (ft)  FiUwood*s  eoie,  4  Co.  65. 

(A)  Comp.  Incnmb.  372. 
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Eleemosynuy 
oorponnoDB. 


Eoelenastical 
eorporations. 


ti<m ;  8o»  for  tlie  adTanoement  of  learning,  as  the  univera- 
ties,  which  last  it  has  been  held  muat  be  ranked  amopg 
the  hj  coipoiationB(o). 

Of  the  eleemosTnary  sort  are  auch  as  are  oonstitated  for 
the  perpetual  distribution  of  the  free  alms  as  directed  bj 
the  founder ;  of  this  kind  are  all  hospitals  for  the  mainten- 
ance of  the  sick  and  poor  and  impotent,  and  all  oolites  both 
in  the  universities  and  out  of  them;  and  these  eleemoeynaij 
corporations  are,  strictly  speaking,  lay,  even  although  com- 
posed of  ecclesiastical  persons,  and  although  in  some  re- 
spects they  partake  of  the  nature,  privileges,  and  restrictioiis 
of  ecclesiastical  bodies  (p);  fhey  are,  in  fact,  lay  corpom- 
tioncf,  because  they  are  not  subject  to  the  jurisdiction  of 
the  ecdesiastical  courts,  or  to  the  visitation  of  the  ordinary 
or  diocesan  in  their  spiritual  character  (q). 

Ecclesiastical  corporations  are  where  the  members  tiiat 
compose  them  are  entirely  spiritual  persons,  such  as  bidiopfi, 
certain  deans  and  prebendaries,  all  archdeacons,  parsons,  and 
vicars,  which,  as  they  hold  their  possessions  singly,  are  sole 
corporations;  and  deans  and  chapters,  which  are  corpora- 
tions aggregate ;  and  if  a  person  who  is  a  corporation  ede, 
makes  with  others  a  chapter,  as  by  being  an  incumbent  of 
the  same  preferment,  he  becomes  both  a  corporation  sde 
and  a  member  of  a  corporation  aggr^ate  (r). 


Created  by  the 
qneen. 


2.  Haw  created. 

698.  The  queen  by  virtue  of  her  prerogative  is  the  onlj 
person  tiiat  can  erect  ^ther  an  eodesiastical  or  lay  corpora- 
tion (s),  forthe  pope  could  not  have  founded  or  inoorporated 
a  coU^e,  &C.  here,  but  it  ought  to  have  been  done  by  the  king 
himself  (0;  a&d  althou^  one  corporation  may  be  made  out 
of  another,  yet  it  must  be  by  the  queen's  diarter,  therefore, 


(o)  S  Burr.  1656;  1  Bl.  647. 

(p)  1  Ld.  Raym.  6. 

(9)  1  Comm.  471. 

(r)  Compl.  Incamb.  372. 


(«)  1  Comm.  472. 
(0  4  Co.  107  b ;  Camdry'9  em, 
5  Co.  26. 
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where  the  mayor  and  oommonalty  of  London  preficribed  to    incorpoual 
make  another  corporation  In  the  dty,  though  their  customs        mbnt*^' 
are  confirmed,  yet  it  was  held  not  to  be  good  without  the 
king's  charter  (tt). 

In  the  case  of  Cuddon  v.  Ea$twkh  (x),  it  is  said,  that  a  One  corpora- 
corporation  may  make  a  fraternity;  but  in  other  reports  of  made  by  an- 
that  case  the  point  is  not  noticed  (y),  and  it  is  denied  to  ^^^'' 
be  Uiw  in  R.  v.  7A^    Coopers^   Company 9   Newcastle  {z), 
where  it  is  said,  that  this  can  be  effected  only  by  the  legis- 
lature or  the  Crown ;  so,  a  patent  procured  by  some  few 
persons  only  shall  not  bind  the  rest,  nor  can  the  inhabitants 
of  a  town  be  incorporated  without  the  assent  of  the  major 
part  of  them  (a);  so,  as  it  is  the  queen's  charter  that  creates 
corporations,  no  such  charter  may  mould  and  frame  them  as 
it  shall  think  fit  (6> 

Some  corporations  may  be  by  prescription,  yet  such  pre-  By  preaerip- 
scription  always  supposes  an  original  grant  from  the  Crown, 
which  being  lost  or  worn  out  by  time,  yet  having  run  into 
a  prescription,  still  continues  to  unite  them  (c). 

It  is  now  settled  that  a  corporation  can  only  be  created 
by  the  Crown,  or  by  Act  of  Parliament  (d) ;  yet  the  queen 
may  give  power  to  a  common  person  to  name  the  corpora- 
tion, and  the  persons  it  is  to  consist  of;  but  when  he  hath 
so  done,  this  corporation  does  not  take  its  essence  from  the 
common  person,  but  from  the  queen  (e) ;  so,  by  the  39  EL 
c.  5,  every  person  seised  in  fee  simple,  may,  by  deed  inrolled 
in  Chancery,  erect  an  hospital  or  house  of  correction  which 
shall  be  incorporated,  and  have  perpetual  succession,  and 
shall  be  visited  by  such  persons  as  shall  be  nominated  by 
the  founders  thereof,  &c,  {/) 

(«)  10  Co.  31  i   Moor,  584 ;  1      Bolst.  233. 

Sid.  291.  (<0  Keilw.  138 iR.Y.T%e  Coopers* 

{x)  1  Salk.  192.  Comp.,  NewcMtle,  7  T.  R.  MS. 

(y)  6  Mod.  123 ;  Holt,  433.  («)  Cam  qf  Sfuit<m*$  HoipitAt,  10 

(r)  7  T.  R.  548.  Co.  33. 

(a)  2  Brownl.  100.  (/)  2  Imt.  720 ;  lee  also  aa  to  the 

(b)  10  Co.  30.  Btatatory  proTisions  reipeoting  cor- 

(c)  45  E.  3.  2,  3 ;  1  Inat.  130 ;  2      porationa,  Dig.  P.  x.  ii. 
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In  cresdng  a  oocpotmtioii,  it  does  not  appear  tbst  the  law 
leqidreB  aiij  set  finrn  of  words;  way  words  eqniYsleDt  will 
suffice,  as  "  cemstitmimMs  the  men  of  snch  a  town  a  cor- 
poration,'' Tix.  a  major,  &c.(^);  and  of  andoit  time,  the 
inhafaitantB  of  a  town  were  incorporated  when  the  king 
granted  to  them  to  hare  ffuSdham  mercaionam  (A). 

3.  Naming  of  Carpora&mM. 

699.  The  names  of  corporations  are  given  of  necessity, 
for  the  name  isi,  as  it  were,  the  very  being  of  their  constito- 
tion,  or,  wluch  is  the  same  thing,  the  knot  of  thdr  combina- 
tion, without  which  they  cannot  perform  any  corporate 
act8(t),  for  the  name  of  a  corporation  is  as  the  name  of  bap- 
TVvedeMr^  ti8m(A);  bnt,  thon^  a  corporation  must  have  a  name,  yet 
^^  ^^^'  that  must  be  understood  to  be  expiessed  in  the  patent,  oar 
implied  in  the  nature  of  the  thing(Z),  as  if  the  queen  should 
incorporate  the  inhabitants  of  Dale,  with  power  to  diooee  a 
mayor  annually,  thou^  no  name  be  given,  yet  it  is  a  good 
corporation  by  the  name  of  the  mayor  and  commonalty,  and 
by  that  name  it  shall  sue  and  be  sued,  ordoall  l^alact8(/); 
and  although  in  l^al  proceedings,  any  variation  fiom  the 
true  name  of  the  corporation  has  been  held  fivtal  (m),  parti- 
cularly where  such  variation  prejudidally  affected  the  rights 
of  parties,  yet,  where  by  statute  a  special  authority  was 
delegated  to  a  corporation,  affecting  the  property  of  in- 
dividuals, held,  that  the  mayor,  aldennen,  and  conmionsy  in 
common  coundl  assembled,  were  not  sufficiently  described 
Efleetofiligiit  by  the  ^  mayor  and  commonalty,  and  <dtizens(n);''  but  a 
very  minute  variation  therein  is  not  material  (0),  particulariy 
where  the  strict  construction  would  work  an  injustice ;  there- 
fore, where  a  corporation,  describing  themsdves  as  the  war- 

{3)  2  RoIL  Abr.  197.  («}  TWviff  ▼.  4yMmra,  2  Stn. 

(A)  Reg.  219 ;  10  Co.  30.  787 ;  S.  C,  2  Ld.  Raym.  1515. 

(fl-)  5  Ed.  4.  201.  (»)  JLt.  Cnkt,  Cowp.  26. 

(il)  2Iiist.666;  ieea]MF^»k.8;  (o)   lO  Co.   125;    11    Co.    21; 

Hob.  32 ;  Leon.  307 ;  Ow.  35.  Gonldsb.  122. 
(0  1  SiOk.  191,  pi.  3. 
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deny  &C9  but  omittbg  the  name  of  their  founder,  by  deed,  inoorporbal 
under  their  conunon  seal,  and  under  the  authority  of  an  °  mbkts.^' 
Act  of  Parliament,  sold  part  of  their  estate,  it  was  held,  that 
the  misdescription  of  the  corporation,  in  omitting  the  name 
of  their  founder  was  immaterial,  and  that  the  grant  made 
by  the  corporation  was  not  void  by  reason  of  such  mis- 
description (p). 

700.   A  corporation  may  change  its  name,  as  corpora*  Corporation 
tions  frequently  do  in  new  charters,  and  will  still  retain  its  ^ 

powers,  lights,  and  privileges  (9),  and  the  corporation  shall 
retain  under  its  new  name  the  possessions  which  it  had 
before  (r),  and  shall  recover  by  its  new  name  a  debt  owing 
to  it  before  («),  notwithstanding  there  have  been  judg- 
ment of  ouster  against  individual  members  of  the  cor- 
poration, for  the  corporation  is  not  thereby  dissolved  (^). 
On  the  other  hand  it  shall  be  subject  to  bonds,  annuities, 
&C.,  as  before  (u) ;  but  a  distinction  has  been  taken  where 
the  new  charter  alters  the  constitution  of  the  corporation, 
and  new  models  it,  there  they  shall  lose  their  old  names;  but 
if  the  constitution  remains  as  to  all  its  intend  parts  the 
same,  though  the  new  diarter  gives  them  a  new  name,  the 
old  one  remains,  as  if  a  mayor  be  added,  or  a  mayor  and 
master  be  made  mayor  and  alderman,  or  an  abbot  and  con- 
vent a  dean  and  chapter,  there  they  lose  thdr  old  names, 
because  new  integral  parts  of  the  corporation  are  added; 
therefore,  where  an  action  of  debt  was  brought  agiunst  a 
corporation  under  its  old  name,  the  plaintiffs  were  non- 
suited (x);  but  a  corporation  may  have  two  names,  one  by 
prescription  and  one  by  grant  (:r);  so,  a  corporation  may  be 

(p)  Croydon  Hospital  (Warden,  (t)  Cokhtster  {Mayor)  t.  Seabor, 

See.)  ▼.  Farley,  2  Mardi.  174.       •  3  Burr.  1866. 

(f)  Dy.  279;  Bro.  Corporation,  («)  Bro.  Corporation,  3;    Moor, 

38 ;    LutirePs  ease,  4  Co.    87  b  ;  nip. ;  Coleheiter  {Mayor)  y.  Seaber, 

Moor,  581 ;  1  Vent.  355.  sup, 

(r)  1  RoU.  Abr.  512,  pi.  3.  {x)  Kmghi  ▼.  WelU  (Mayor,  Sfc), 

(*)    Moor,    sup, ;     Searhorough  1  Lord  Raym.  80  ;  S.  C,  1  Lntw. 

{MayoTf  Sec.)  ▼.  Butler,  3  Lot.  238.  508. 

VOL.  I,  N  N 


546  FEANCHIBfiS. 

iNcoKTOBBAL  liKCOTpoTated  by  one  naine^  and  power  may  be  f^yen  tliem 

HBKSDITA- 
MBim. 


to  sue  and  pnrchaae  lands  by  another  nuae(y);  m^  where 
a  ooiporation  declaring  in  covenant  by  tbeir  modem  namCi 
stated  tbat  the  dtizena^  &c.  wese  from  time  immemorial  la- 
cofporated  by  divers  names  of  inooiporation,  and  at  the 
time  of  making  llie  indentare  by  A*  B«,  which  tbey  de- 
clared on,  were  known  by  a  certain  other  name^  by  which 
name  A.  B.  granted  them  a  certain  water-course,  and  cove- 
nanted for  quiet  enjoyment)  held,  that  the  deed  granting  the 
water-eourse  to  (hem  by  sudi  name  was  evidence  as  agunct 
)!he  defendants  who  claimed  under  the  gmator,  that  the  cor> 
poration  was  known  by  that  name  at  the  time,  npcm  an  issue 
taken  upon  that  Act  {z). 

Where  a  eoiiporation  ta&ies  its  rise  ficom  the  queen^ 
charter,  the  queen,  by  gmnting  and  the  corperatioki  by  ao- 
cqytii^  another  charter,  may  «iter  Ihe  name,  because  it  is 
dooae  widi  the  consent  of  all  the  parties,  who  ave  oompetent 
to  consent  to  Ihe  alteration  (a);  but  the  eonslitulaon  of  a 
corporation  as  settled  by  Act  of  Parliament^  cannot  be 
Tmried  by  the  acceptance  of  any  charter  inconaistent  with 
it(fl). 

4.  Ineidenis  to  a  Corpcratioru 
Powopi  of  cor-        701.  When  a  corporation  is  doly  created  all  inddents  as 

poretioik  to  - 

pnrchaae,  &c.  to  purchase  and  grant>  to  sue  and  be  sued,  &o.,  are  taotly 
annexed  to  it»  and  although  no  po^er  to  make  laws, 
statutes,  or  ordinances  is  giTen  by  «  special  dause  to  a  cor- 
poration,  it  is  included  by  law  in  the  very  act  of  inoorponi- 
tlon,  but  their  by-laws  ought  always  to  be  suliject  to  the 
laws  of  the  tealm,  as  subordinate  thereto  (i). 

Corporation  to  Corporations  have  also  as  incident  to  them  a  common  seal, 
for  a  corporation  being  an  invisible  body  cannot'  manifest 


have  a  oommon 


(y)  College    qf  Phyticiam    and  mire,  8  East,  487. 

Butler,  W.  Jo.  261 ;  S.  C,  litt.  (a)  11.  v.  MUler,  6  T.R.  268. 

Rep.  168 ;  Cro.  Car.  256  ;  see  also  {b)  Case  of  Sutton's  Hospital,  10 

CoUepe  of  Phpsieians  ▼.  Salmon,  2  Co.  30  ;  Norruj.  St<^,  Hob.  211 ; 

Salk.  452 ;  S.  C,  1  Ld.  Raym.  630.  The  City  <tf  London  ▼.  Vanaere,  5 

(*)  CearlisU  {Mayor,  ifc.)  v.  Bto-  Mod.  438. 
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its  inteDtion  by  aajr  penonal  act  or  oral  diaoouree,  it  there-  incorforbal 
fore  acts  and  speaks  only  by  Us  eommon  seal  (e)»  ^Murra.^' 

Aggregate  corporations  have  also  a  power  necessarily  Power  to  elect 
implied  of  electing  laemban  in  the  room  of  such  as  go  ™*^'^"- 
oS{d);  and  a  prescriptive  right  in  persons  of  a  definite  de- 
•flcription  to  be  admitted  buigesses  of  Nottin^am  was  held 
by  the  court  not  to  exdude  the  incidental  power  arising  by 
implicatioii  of  law  to  the  corpomfion  at  large,  to  secure 
iheir  perpetual  sm^cesmm  by  volmitairy  elections  of  boigesses 

formerly  it  was  held  that  a  power  of  removing  its  mem*  Power  of  smo- 
bers  was  sot  incident  to  a  oorp(»ution,  and  that  no  fieeman  ^^f^ 
of  any  corporataoii  coidd  be  disfranchised  by  tibe  oorpcondon, 
mdess  tfaqr  had  auihority  by  the  express  words  of  the  graoity 
or  by  pire8Ctgpticn(/)»  but  in  Tedtkrskjf^s  case(ff)  it  was 
Jield,  Aat  jeasonaUe  cause  ought  to  be  diewn,  and  in  Lord 
JBruoe^s  oaae(A)  it  is  said,  that  in  modem  times  the  opimon 
has  been,  that  a  power  of  amotion  is  incident  to  a  corpora- 
tion (s). 

Coqiomtions  ba^ro  also  many  of  the  franohiees  akeady 
mentioned,  but  these  must  be  mentioned  in  the  charter  and 
<graiited  by  express  worcls(i);  and  they  may  daim  by  pre* 
«criptiwi  as  natural  pemons(Q;  but  the  corporation  of  a 
iomu  oaanol;  psascribe  for  the  fieehdd^rs  of  the  towii(«i). 

6.  How  41  Corporation  differs  from  naturtd  Persons. 

702.  Tie  points  of  difference  between  corporations  and 
natural  persons  relate  to — 

1.  Modes  of  proceeding  by  corporations. 

(e)  DaT.  44,  48.  (ff)  1  Sid.  14. 

(0)  1  RoU.  Abr.  514;    1  Comm.  (A)  2  Str.  819. 

475.  (0  See  also  12.  ▼.  Richardson,  1 

(«)  R.  ▼.  Bird,  13  Eait,  367.  Burr.  517. 

(/)  Bagp's  cote,  11   Co.  99  a ;  {k)  39  Ed.  3.  35  ;  19  H.  6.  52 ; 

Yetu's  eoie,  Sty.  477 ;  R.  ▼.  Co-  14  H.  8.  5 ;  Sherif  qf  Canterhny, 

ventry  {Mayor,  S(e,),  1  Ld.   Raym.  1  Keb.  840. 

392  ;  R,  T.  Doncoiter  {Mayor,  S(e,),  (/)  1  Ld.  Raym.  113. 

2  Ld.  Raym.  1566.  (m)  2  Keb.  2. 
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IKCOEPORBAL 

HBEBDITA- 

MBNT8. 


2.  Grants  made  hj  or  to  corporations. 

3.  How  corporations  may  sue  or  be  sued. 

4.  Liabilities  of  corporations. 

5.  Acts  and  powers  of  corporations. 


1.  Modes  of 
proooeding  by 
corporatioiis. 

Miutact  bj 
attorney. 


703.  A  corporation  aggregate  can  do  nodiing  but  by  at- 
torney (m) ;  it  ought  to  appear  by  attorney,  for  -if  all  aj^war 
in  person,  it  is  not  suffident  (n);  so,  it  ought  to  acknowledge 
a  deed  by  attorney  (o) ;  and  any  natural  person  may  be  an 
attorney  for  a  corporation,  though  he  be  a  member  of  the 
same  corporation  (p);  so,  if  a  corporation  make  a  lease,  it 
must  afterwards  make  an  attorney  to  enter  and  deliYer  the 
lease  (q);  so,  to  avoid  a  lease  for  non-payment  of  rent,  it 
ought  to  make  an  attorney  to  enter  de  novo  (r) ;  but  a  dean 
and  chapter,  in  their  chapter-house,  acknowledged  a  deed  of 
grant  of  their  lands  to  the  king  without  making  an  attorney, 
and  it  was  held,  that  it  might  be  well  done  («);  so;,  to  pot 
their  common  seal  to  a  deed  without  attorney  («). 


Noaetwitfaoat 
deedorwritiiig. 


704.  So,  aggregate  corporations,  conmsting  of  a  constant 
succession,  can  regularly  do  no  act  without  writing,  there- 
fore gifts  to  and  by  them  must  be  by  deed  {t);  so,  a  cor- 
poration aggregate  cannot,  without  deed,  command  thar 
bailiff  to  enter  into  certain  lands  of  th^  lessee  for  years,  for 
a  condition  broken  (u);  nor  to  enter  for  a  forfeiture,  nor  to 
enter  into  lands  purchased  {x);  so,  not  to  make  liyeiy  of 
seisin  (y);  so,  not  to  accept  an  assignee  of  a  lease  as 
tenant  (z). 

So,  if  a  lease  for  years  be  made  to  a  corporation  aggre- 
gate, tiiey  cannot  make  an  actual  surrender  without  deed  (a); 


(m)  1  In8t.  66.  b. 
(fi)  Bro.  Corporation,  28. 
(o)  ILeon.  184;  Moor,  591. 
(p)  Bro.  Corporation,  4. 
{q)  1  Ventr.  257. 
(r)  Anon,t  Skinn.  413. 
(0  Moor,  676. 

(0  1  Inat.  94.  b. ;  6  Co.  38 ;  Cro. 
Car.  170 ;  2  Sannd.  305. 
(«)  Dumper  r,Sym9,  Cro.  El.  815. 


(x)  Bro.  Corporation,  50 ;  1  Leoa. 
30;  Pred|yiMaiiY.TF<Mfry,Cro.Jac.lia. 

(y)  Throeimorion  t.  TVaeiy, 
Plow.  149. 

(jr)  Dean  and  Chigpter  ^  Wimdgor 
T.  Oover,  2  Sannd.  305  ;  S.  C. 
Anon,,  1  Vent.  98;  S.  C.  nom.  Wind- 
$or  {Dean,  Sfv.)  t.  Gower  ,•  T.  Baym. 
194. 

(a)  10  Co.  68. 
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but  if  they  acoept  a  new  lease  thereof^  this  is  a  surrender  of  incorpokbal 
their  first  lease  in  kw  (*).  "um^tI!^' 

But  a  corporation  may  employ  one  in  ordinary  services  Except  in  what 
without  deed^  as  a  butler^  cook,  &c,  but  not  to  appear  for  ***** 
them  in  anything  which  concerns  their  interest  or  title  (c) ; 
so,  to  make  a  dislxess,  for  this  does  not  vest  or  divest  any 
interest  (d);  so,  a  man  may  avow  die  taking  cattle  damage 
feasant,  as  bailiff  to  a  corporation,  without  having  a  precept 
in  writing  {e) ;  so,  a  verbal  notice  to  quit,  given  by  the 
steward  of  a  corporation,  will  be  sufficient  (/);  so,  where 
the  churchwardens  of  S.  were  incorporated,  and  the  king 
leased  to  them  for  twenty  years,  and,  in  consideration  of  a 
surrender  thereof,  leased  to  them  for  fifty  years,  held,  that 
they  might  with  their  own  hands,  and  without  writing, 
deliver  the  first  letters-patent  into  Chancery  to  be  can- 
ceUed(y> 

705.  Regularly,  as  a  corporation  can  manifest  its  intention  Acts  of  cor- 
only  by  the  help  of  a  common  seal,  all  its  acts  ought  to  be  J^^Jfer  m«1. 
under  seal;  therefore,  where  a  corporation,  by  a  verbal 
agreement  witii  a  pauper,  leased  to  him  the  tolls  of  a  market 
for  above  lOL  a  year,  it  was  held  that  he  could  not  gain  a 
settiement  tiiereby,  as  no  interest  could  pass  from  a  corpora- 
tion but  under  the  common  seal  (A) ;  but  in  equity  it  has 
been  held  not  necessary  that  every  such  act  should  be  under 
deal  (t);  so,  though  tiie  affixing  of  the  common  seal  to  the 
deed  of  conveyance  of  a  corporation  be  sufficient  to  pass  the 
estate  without  a  formal  delivery,  if  done  witii  that  intent, 
yet  it  will  have  no  such  effect  if  the  order  for  affixing  tiie  . 
seal  be  accompanied  with  a  durection  to  retain  tiie  convey- 
ance in  his  hands,  until  accounts  were  adjusted  witii  the 

(3)  10  Co.  68.  hobs,),  5  East,  239. 

(e)  1  Vent.  47  ;  1  Mod.  18.  (t)  AtL-Gen.  ▼.   Daoy,   2    Atk. 

(<0  Anon.,  1  Salk.  191.  212  ;  Att.-Gen.  ▼.  Scott,  lVes.413; 

(e)  Manby  ▼.  Long,  3  Lev.  107.  and  MasnDtll  ▼.  Ihihoieh   CoUege^ 

(/)  Ito€  V.  Piere9,  2  Campb.  96.  Fonb.  Treat.  Bq.  306 ;  but  see  Tay- 

(jf)  10  Co.  68.  lor  ▼.  JMwich  CoUege,  1  P.  Wma. 

(A)  R.  T.  Ch^mg  Norton  (In-  655. 
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*{j)',  go, io ejectment,  the  jilMiirilf  dechied  iqw t 
demiaey  made  to  Inm  by  the  eldenneft  and  liu  i  gi.  IM.  i  €t^^^ 
'  witlioiit  setting  ferth  duit  it  wee  lif  deed  or  under  tiie  sal 

of  the  corporation,  «>d  onnwnt  of  error  due  wib  holdcn 
wdl,  for  this  being  n  ictifioOT  mAm  to  tiy  die  tide,  the 
demise  need  not  now  be  set  ont  to  have  been  bjr  deed  (i); 
so,  if  a  mmmdammM  be  &ccted  to  die  Mnyor,  &a  of  T^  die 
xetnm  may  be  made  in  thenameof  thecoiporatiopwithoBt 
die  common  seal  or  the  hand  of  die  mayw  set  to  it,  ftr 
though  n  coiporation  cannot  do  an  act  ai  pai$  widawtt  dieir 
common  seal,  yet  they  may  do  an  act  iqwn  record,  by  whiA 
diey  are  estopped  to  say  it  is  not  theb  act  (I);  bat  die  seal 
of  a  cofporation,  pot  to  a  deed  by  a  person  who  is  not 
mayor,  does  not  make  it  die  deed  of  the  corporation  {my 

2.Gff«BiiBade       706.  Although  it  is  incident  to  eveiy  corporation  to  haw 
a  capacity  to  pordiase  hnds  for  themsdves  and  suooes- 


^^^^"^  sorB(a),yet  dnsinleadniitBof  sereralexc^tionBandqaa- 
lificatlcHiSL  A  dean  without  the  diapter,  a'mayor  widuot 
his  commonalty,  the  master  of  a  college  or  hos[Htal  withoot 
his  £dlow8^  cannot  pordiase  or  make  any  coBtcact  diatwiD 
bind  the  coiporation  (o) ;  so,  e  emmerm,  a  bond  or  cfitiaet 
entered  into  by  the  body  in  the  afaaenoe  of  the  hend,  wiB 
not  Iwd;  and  upon  this  jmaple,  if  a  bond  be  extorted 
fiom  a  mayor  and  commonalty  by  the  inqrinmnent  of  the 
mayor,  the  oorpotatian  may  plead  that  imprisonment  U 
aroidance  of  the  bond,  ftr,  daring  the  impriaonQDaait,  the 
corporation  may  be  conodered  without  a  head(p);  ao^  a 
derise  to  a  coDq^  by  the  maater  isToid,  fiyr  it  has  not  a 
head  when  the  devise  takes  cfikct(7);  jei  mems,  if  tfaoe  be 
a  head  when  the  grant  takes  eflEect,  ai^  aleaae  to  A.  fixrU^ 
remainder  to  a  mayor  and  commonalty,  made  in  a  YScatioD, 

U)  Ber^  Cmmi  ▼.    WUmot,  9  (o)  21  E.4. 12;  Moor,  51. 

EMt,  360.  (p)  21  E.  4.  12.  Reogu»d  iolL 

(Jt)  PtAridt  ▼.  Adb,  Carth.  390.  r.  Carttr.  Covp.  224. 

(0  Sdk.  192;  MX  Sldbm.  154.  (f)  Pt%uitmt  ^   C   C.  CMfc 

(m)  12  Mod.  423.  Mie,  4  Leon.  223. 
(«)  10  Co.  30. 
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shiiU  be  a  good  TeBmnder  if  there  be  a  Biayor  ^hea  A.    incorporeai. 
dies  (r);  aoj  a  giant  of  liberties  or  firanchiaes  in  the  tim^  of     "m"''ts.^' 
vacation^  as  a  grant  to  a  ofwawnomJity  to  be  inoorpora^  and 
oho^ise  a  mayor  («);  00^  piqrmeQt  of  rent  may  be  made  to  a 
chi^ter  in  Yaoation  (/). 

707.  Corporationa  were  exoepted  oi^t  of  the  Statute  of  NodeviMtoa 
Wills,  34  H.  8,  e.  5,  so  that  no  devise  of  lands  to  a  cor-  ^^^^  ^^' 
poration  was  good  except  for  charitable  uses,  under  the  43 
£3.  c.  4 ;  and  although  that  act  is  repealed^  and  this  clause 
is  not  re-enacted  by  the  last  Will  Ad^  7  W.  4  &  1  V. 
a  26,  yet  the  9  6*  2>  c.  36,  (see  Dig.  P.  m.  tit  Mqbtmajn), 
has  imposed  many  restrictions  on  bequests  and  devises  to 
corporation^  as  well  as  others  for  charitable  puxposes ;  and  Mortmain 
as  to  gifts  wier  ojoof,  several  statutes  firom  Magwi  Charta, 
9  H.  3»  e.  36,  to  9  a.  2,  c.  36,  known  by  the  name  of 
Mortmain  Acts,  (see  Dig.,  ^p.),  have  abridged  the  power  of 
purohamng  by  corporation^,  so  that  now  a  corporation,  whe- 
ther ecclesiastical  or  lay,  must  have  a  licence  from  the 
Crown  before  they  can  exerdse  the  privilege  of  purchasing, 
winch  is  otherwise  incident  to  them  at  common  law.  By 
s(Mne  statutes^  however,  corporations  are  enabled  to  take 
lands,  &e.  given  to  them  for  particuhur  purposes,  as  by  the 
43  G.  3,  e,  107,  the  governors  of  Queen  Anne's  bounty 
may,  notwithstanding  the  Statutes  of  Mortmain,  take  lands, 
&a  bequeathed  to  ihem,  and  by  the  45  G.  3,  c  34,  personal 
property  may  be  given  to  this  charity  without  deed.  So, 
by  the  43  G.  3,  c.  108,  and  other  acts  for  the  repairing  and 
building  of  churches  (see  Dig.  P.  u.  tit.  Church),  it  is  pro- 
vided that  lands  not  exceeding  live  acres  may  be  given  for 
Ite  purpose  of  providing  houses  of  residence  fw  the  minister^ 
churchyards,  and  glebe,  &c.,  and  a  similar  exception  is  to 
be  found  in  other  statutes,  see  Dig.  P.  l  tit  Disabili- 
ties. 

(r)  1  Inst.  264.  a.  (#)  10  Co.  27.  (0  Moor,  52. 
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iircoEPouBAL       708.  If  a  feoffinent  or  grant  be  made  by  deed  to  a  oor- 
HBUDiTA-     pQ^a^tion  aggregate,  which  conasts  of  persoiiB  all  capable,  it 


Effect  of  a  Will  givc  them  a  fee  simple  without  the  word  "  8ocoe»- 
poMtio^***'"  «>r8(«);''  80,  if  the  head  only  ia capable,  as  a  gift  to  a  prior 
and  convent,  &c.,  where  it  is  ^yen  in  fiunkahnoigne  (v); 
so,  if  a  lease  be  made  to  a  corporation  aggregate  for  the  life 
of  the  lessor,  this  is  a  good  estate  for  life,  because  the  life  of 
the  lessor,  which  is  wearing  and  ¥nll  determine,  is  the  mea- 
sure of  its  continuance;  but  if  a  lease  be  made  to  a  coixMxra- 
tion  aggregate  for  their  own  lives,  this  is  no  estate  for  life, 
but  a  fee  simple ;  fer  the  lease  being  made  to  them  as  a 
body  politic,  which  hath  a  continued  succesdon  and  never 
dies,  it  shall  be  good  for  ever,  and  the  words  ''for  life  "shall 
be  rejected  (x) ;  so,  a  corporation  aggregate  may  take  any 
chattel,  as  bonds,  leases,  &c.,  in  its  political  cf^adty,  whidi 
shall  go  in  succession,  because  it  is  always  in  being  (y) ;  so^ 
if  a  master  of  an  hospital  recovers  arrears  of  an  annuity 
and  dies,  they  go  to  the  hospital  and  not  to  the  executor  of 
the  master  (z) ;  so,  if  the  president  of  the  Collie  of  Physi- 
cians recovers  in  debt,  for  malpractice,  the  successor,  and 
not  his  executor,  shall  have  a  scire  facitui  {z) ;  so,  by  special 
custom,  a  corporation  sole  may  take  goods,  &c.  in  succes- 
sion, as  tiie  chamberlain  of  London  (a),  altiiough  regularly 
no  chattel  in  possession,  or  action  granted  or  made  to  a  cor- 
poration sole,  goes  in  succesrion,  but  it  will  go  to  his  execu- 
tors(ft);  so,  not  even  if  granted  to  him  and  his  succe88orB(c}; 
therefore,  if  a  lease  for  years  be  made  to  a  bishop  and  his 
successors,  this  will  not  go  to  his  successors,  but  to  hia 
executors  (d),  but  the  andent  jewels  of  the  Crown  go 
to  the  successor,  and  are  not  devisable  by  testament  (e), 
although  it  has  been  said  that  they  may  be  disposed  of  by 

(«)  1  Inst.  9.  b.,  94.  b.  Byrd  ▼.  Wizard,  Cro.  EI.  464 ;  ne 

(«)  27  H.  8. 15.  also  Dy.  48  ;  Hob.  64. 
(y)  lb. ;    1  InBt.  46.  b. ;  1  Roll.  {b)  F^dwood't  ease,  ng». 

Abr.  515.  (e)  Dy.  48. 

(z)  1  RolL  Abr.  515.  (d)  I  Inst.  46. 

(a)  Fulwood'e  eaee,  4  Co.  65  a;  {e)  Id.  18.  b. 
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patent  {e) ;  so,  ihe  onuunents  of  the  diapd  belong  to  the   inookvomal 
sacoesBor  of  a  bifihop(/);  bo,  a  feoffinent,  grants  &c.  to  a       lairrs.  * 


corporation  sole,  will  not  ^ve  a  fee  in  sncoession,  unless  it 
be  limited  to  him  and  his  suooessors  (y) ;  so^  a  ooiporation 
cannot  be  seised  to  the  use  of  another,  therefore  it  was  said, 
that  if  one  by  licence,  without  a  valuable  consideration, 
made  a  feoffinent,  levied  a  fine,  or  suffered  a  recovery,  or 
the  like  to  a  corporation,  to  the  use  of  J.  S.,  the  corporation 
should  have  it  to  their  own  use  (A) ;  but  corporations  may 
be,  and  in  point  of  fact  are,  made  trustees(t). 

709.  So,  a  corporation  has  an  incident  power  to  make  an  Alienation  by  « 
alienation  of  their  lands  or  goods,  either  for  Ufe  or  years,  ^''^^'^  ^' 
and  if  imder  tiieir  conmion  seal  it  shall  bind  their  succes- 
sors (A) ;  and  although  they  alien  all  their  goods  and  pos- 
sessions, yet  the  corporation  oontinues(/) ;  but  an  alienation 

by  the  head,  witiiout  the  body,  is  a  disseisin  (m) ;  so,  a  cor- 
poration can  convey  by  bargain  and  sale,  for  they  may  give 
a  use,  altiiough  they  cannot  stand  seised  to  a  use(n) ;  and 
as  to  the  restrictions  imposed  on  ecdefflastical  corporations 
by  ihe  disabling  statutes,  see  Dig.  P.  m.  tit  Leases. 

710.  Although  the  power  of  suing  and  being  sued  is  3.  How  they 

•      •1  •  ••  .11  aro  to  sue  and 

mcident  to  a  corporation,  yet  it  is  not  precisely  the  same  as  be  sned. 
witii  natural  persons,  for  a  corporation  must  sue  and  defend 
by  attorney  (o) ;  and  as  to  the  name  by  which  they  must  sue 
and  defend,  see  antef  §§  699,  700;  also,  as  to  the  statutory 
provinons.  Dig.  P.  i.  ii.  tit.  Companies,  Cobforations. 

No  attachment  lies  against  a  corporation  (/»),  but  tiiey  Process  against 
may  be  compelled  to  appear  by  fine  and  distiringas  (y) ;  yet,  *  ^^T^"  ^^' 

(e)  Lord  HaMtinp9   t.  Dougku,          (m)  1  Inst.  341. 

Cro.  Car.  344.  (n)  HoUand  ▼.  Bome»»  2  Leon. 

(/)  12  Co.  105.  122  ;  Com.  Dig.  tit.  Bargain  and 

ijf)  1  Inst.  94.  Sale. 

(A)  Plow.  102  ;  Jenk.  195.  (o)  1  Inst.  66. 

(i)  Glib.  Uses,  5, 170.  {p)  T.  Raym.  152. 

(i)  1  Sid.  162.  (9)  1  H.  Bl.  209. 
(0  W.  Jo.  168. 
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iircoAFomBAL  if  tkejr  hare  no  knda  nor  goocb^  tbere  is  bo  waj  to  eompd 
"Msmv^'  appeanmoe  either  in  a  court  of  law  or  equity,  for  it  is  ande^ 
tbat  for  a  pubtio  ccmcein  tho  dttaS  cannot  diBtrain  any  in* 
di^idiial  member  of  a  covporation  (r) ;  but  in  an  eietraoF* 
dinaiy  case^  where  they  hs¥e  no  properly  and  wiU  not 
appear,  and  when  ooneeqnently  a  court  of  eqmly  can  gife 
no  reHel^  the  phdntifP  may  apply  to  the  Honee  of  Loidi^ 
who  will  make  a  8pe<aflcQpder  for  relief  (i)l  The  snmmn— 
to  appear  most  be  eerved  en  the  mayor  or  odier  diief 
officer,  and  that  is  suffiidieat  (t), 
Whataetioiis  A  corporation  aggregate  cannot  distrain  in  their  own 
Bnt^bTlwoaelit  persons,  but  by  their  bailiff,  and  therefore  no  replevin  lies 
*s^^^^*  against  them  by  the  name  of  llieir  oorpondion  (u) ;  ao^  it 
cannot  sue  as  a  common  infonner(jr).  An  action  for  a 
false  return  will  He  against  a  oofpoiation  haTing  the  return 
of  writs,  or  to  which  any  writ  is  dbpected(y);  80>  gman 
impedit{z) ;  so,  trover  (a) ;  and  althoagh  it  was  said,  that  a 
corporation  cannot  be  excommunicate  (6),  yet  they  may  be 
made  amenable  to  the  ecdenastical  courts,  and  maybe  cted 
by  their  proper  names,  as  there  is  no  other  way,  though  in 
tlieir  politic  capacity,  and  if  they  stand  out,  they  may  be 
punished  in  tiieir  natural  capacity  (c). 

Mode  of  pro-         711.  In  an  action,  of  whatsoever  kind,  brou^t  bj  a  eor- 

again^a  oor^     poration,  it  is  unnecessary  to  shew  how  they  were  incor' 

P^^*^*^'  porated;  but  on  the  general  issue  pleaded  by  tiie  defondanf, 

it  is  said,  that  they  must  prove  that((2);  so,  as  an  aotikm 

may  be  suf^rted  in  this  country,  by  a  foreign  eorporatioii, 

in  their  corporate  name  and  capaoity,  and  it  is  sufficient  if, 

(r)  OiM  qfike  City  qf  London,  1  (s)  Bntier  t.  Hertford  {Bp.,  Sfc), 

Vent.  351;    Thur^id  and  Jone$,  Barnes,  350. 

Sldnn.  27.  (a)  Yarboron^h  ▼.  Bank  {BnfL), 

(i)  1  Ch.  Ca.  204 ;  2  Vem.  396.  16  East,  6. 

(0  lb. ;  see  also  Prec.  Cha.  131.  (b)  10  Co.  32  b. 

(«)  Brownl.  175.  (c)  Tknrefield  and  Jonm,  Maatar, 

(s)  2  Str.  1241,  marg,  Sfc,  qftAe  Company  qf  Waa^ekatd- 

(y)  Arffeni  ▼.  Dean  and  Chapter  iere,  Skinn.  27. 

qf  St.  PauPit  16  East,  8.  {d)  Hob.  211. 
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on  the  geaend  isMie  being  pleaded,  ikey  pcoye  that  by  the   ikcorforsal 
law  of  Ae  feieigD  oountrj,  thej  were  effisetually  cieated  a     ^^um^' 


oorpQratkm  (^).  Butinjustifyii^  atreqpaninlliei 
of  a  privilege  or  francfaise  of  a  corpcxratioii,  it  ia  neoeBsary 
to  flhew  not  onlj  the  eadatenoe  6t  the  eorporatiomy  but  the 
manner  in  which  it  daims  to  be  bo,  whether  bj  charter, 
preecription,  or  Act  of  Parliament  (/). 

A  sole  corporation  having  two  capacities,  natural  and  cor^ 
porate,  must  always  shew  in  what  right  he  sues  (ff) ;  but  an 
aggr^ate  corporation  having  only  a  oorporate  capacity,  a 
rait  in  ihdr  corporate  name  can  be  only  in  that  capacity ; 
therefore,  it  is  not  necessary  that  a  mayor  and  oonunonalty 
should  allege  seisin  in  right  of  the  corporation  (A),  or  a 
warden  and  scholars  should  allege  sdsin  in  right  of  their 
college  (i). 

In  eqmty  corporations  answer  under  their  common  seal 
and  not  npon  oath,  but  it  havii^  been  found  that  ihej 
would  answer  nothii^  to  their  prejudice,  the  Court  have 
ordered  that  the  derk  of  the  company,  and  such  principal 
members  as  the  plaintiff  thinks  fit,  (dionld  answer  upcm 
oath  (A).  Sometimes  where  a  discovery  is  necessary  before 
a  plaintiff  can  bring  his  action  against  a  corporation,  a  bill 
may  be  filed  against  the  corporation  and  their  secretary  or 
principal  officer  for  this  purpose;  but  in  that  case,  if  any  of 
the  matters  called  for  would  be  prejudicial  to  the  corporar 
tion,  and  not  necessary  to  the  plaintiff's  case,  the  officer  will 
not  becompelled  to  discover  such  parts  {I).  If  the  majority 
of  Ae  members  of  a  corporation  are  ready  to  put  in  their 
answer,  and  the  head,  who  has  the  custody  of  the  common 
seal,  reinses  to  affix  it  to  the  answer,  a  court  of  equity 

(e)  Dutch  Weit  India  Company  t.  {k)  Anon.,  1  Vern.   117  ;     Wyeh 

Henrique9  van  Moytett  2  Ld.  Raym.  ▼.  Meal,  3  P.  Wms.  310 ;  see  alio 

1535  ;  S.  C,  1  Str.  612.  Fenton   r.   Hnghn,    7  Ves.    289; 

(/)  PitU  ▼.  Gainer f  1  Ld.  Raym.  Dummerr.  The  Corporation  qfCMp- 

558.  penham,  14  Yea.  244  ;  Mitf.  £q.  P. 

(ff)  Dy.  102 ;  Plow.  102.  C.  153. 

(A)  1  Leon.  153.  (0  Moodeily  ▼.  Morton,  1  B.  C. 

(0  Cro.  El.  232  ;  1  Andr.  272.  C.  471. 
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iNoo&pomsAi.  will  stay  the  procesfi  against  the  corporation  until  an  ap- 
MBNT8.  *  plication  can  be  made  to  tiie  Court  of  Queen's  Bench  for  a 
mandamus  to  compel  him,  which  that  court  will  grant  (m). 
Before  tiie  3  &  4  W.  4,  c.  21,  &  29,  (see  Dig.  P.  m.  tit 
Limitations),  ecclesiastical  corporations  were  not  within 
any  of  the  Statutes  of  Limitations  tiien  in  force,  and  could 
not,  therefore,  bar  their  successors  by  neglecting  to  bring 
actions  for  tiie  recoyery  of  their  possessions  (n). 


LUbiUty  of 
irations 


and  their  I 
ben. 


712.  Corporations,  in  iheii  character  of  owners  or  ooca- 
piers  of  houses  or  lands,  are  subject  to  tiie  same  burthens  as 
individuals  are  subject  to  in  the  same  character.  Haying 
lands  or  tenements  in  any  shire,  and  residing  in  any  town 
corporate,  they  are  said  to  be  inhabitants  within  the  pux^ 
view  of  the  22  H.  8,  c.  3,  for  the  repair  of  bridges  (o);  so, 
they  are  liable  to  be  rated  to  the  poor  within  the  43  £L  c.  2, 
in  respect  of  lands  whereof  they  are  sdsed  in  fee  for  their 
own  pio&t(p);  so,  they  are  rateable  to  tiie  repairs  of  the 
ohurch(^);  so,  tiiey  may  be  bound  ezdusiyely  to  the  re- 
pair of  a  highway,  bridge,  or  creek,  by  reason  of  tenure, 
or  they  may  be  so  compelled  by  force  of  a  general  prescript 
tion  that  tiiey  ought  and  have  been  used  to  do  so  fiom  time 
immemorial,  without  an  all^ation  that  tiiey  used  to  do  so 
in  respect  of  the  tenure  of  certain  lands,  or  for  any  other 
consideration,  because  a  corporation,  in  judgment  of  law, 
never  dies ;  and,  therefore,  if  tiiey  were  ever  bound  to  such 
a  duty,  tiiey  must  continue  to  be  so  always  (r);  neither  is 
it  any  plea  tiiat  they  have  done  it  out  of  charity,  for  what 
tiiey  have  always  done  they  shall  be  presumed  to  have  been 
always  bound  to  do;  tiierefore,  if  a  bishop  or  prior  hath 
once  or  twice  of  alms  repaired  a  bridge,  it  bindeth  not,  and 


(m)  R.  T.  Dr.  Wyndham,  Cowp. 
377. 

(n)Fiow.  358;  11  Co.  78  b;  1 
RoU.  Rep.  151. 

(o)  2  Inst.  703. 

(/»)  Jl.  ▼.  Gardner,  Cowp.  79. 


(q)  Tkur^ld  and  Janm,  T.  Jo. 
187. 

(r)  1  Hawk.  P.C.,  c.  76,  s.  8 ;  Bee. 
Abr.  tit.  Corporatioiis,  (E.  1) ;  ne 
also  Majfor  ^f  Lynn  ▼.  T\umer, 
Cowp.  87. 
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yet  is  evidence  against  him  until  he  prove  the  contrary,  but  inookpomal 
if  time  out  of  mind  they  and  their  predecessors  have  repaired  msnts.  ~ 
itof  ahns^this  shall  bind  them  to  it(«);  and  where  a  parfy  is 
bomid  raiione  prescriptianis  tanitan,  there  a  distinction  has 
been  taken  between  bodies  politic,  spiritual,  or  temporal,  and 
natural  persons ;  for  bodies  politic  may  be  bound  by  usage 
or  prescription  only,  because  they  are  local  and  have  suc- 
cession perpetual,  but  a  natural  person  cannot  be  bound 
by  the  act  of  his  ancestor,  without  a  lien  or  binding  and 
assets  (^). 

It  is  said  that  it  ha<3i  not  been  known,  that  a  corporation 
hath  been  bound  in  a  recognizance  or  statute-merchant  (u) ; 
so,  a  corporation  cannot  be  outlawed  (or) ;  and  as  to  what 
actions  a  corporation  may  be  liable  to,  see  ante  §§  710, 711. 

713.  "As  to  the  remedy  of  levying  a  duty  upon  a  oorpo-  Liability  of  in- 
ration,  the  books  all  agree  that  it  can  be  done,  though  they  ^^^   "*"" 
differ  as  to  the  mode(y).''    Sheppard,  in  his  Treatise  upon  Memben,  ^ 
Corporations,  (dted  in  R.  v.  Gardner^  Cowp.  85),  says,  *'  If  a  a^aUy  li^we  or 
sum  of  money  be  to  be  levied  upon  a  corporation,  it  may  be  o****^^''^- 
levied  upon  the  mayor  or  chief  magistrate,  or  upon  any 
person  being  a  member  of  the  corporation ;"  see  also  Sly. 
367 ;  but  in  the  Case  of  the  City  of  London{z),  it  is  said, 
"that  for  a  duty  or  charge  upon  a  corporation  every  parti- 
cular member  thereof  is  not  liable,  but  process  ought  to  go 
in  their  public  capacity ;"  and  in  R.  v.  Gardner  (a),  this  is 
held  to   be  the  right  law,    although  in   Thursfield  and 
Jones  (b)  it  is  said,  "  If  the  company  had  neither  land  nor 
goods,  there  was  no  way  to  make  them  appear,  yet  if  they 
stood  out,  they  must  lie  by  the  heels  in  their  natural 
capacity.'' 

(«)  Mtuter  qf  Leonard'i  eat€,  10  (x)  10  Co.  32  b. 

£.  3.  28,  29,  dtod  2  Inst.  700.  (y)  Per  Aston,  J.,  R.  r.  Oardner, 

(0  The  Prior  rf  Markiafe  eate,      Cowp.  85. 

49  E.  3.  5  b,  cited  2  Inst.  700 ;  tee  (r)  1  Ventr.  351. 

also  21  £.  4,  pi.  3 ;  R.  t.  BeeUefUld  (a)  Sup. 

(JfOoAt.),  1  B.  &  A.  348.  (b)  Skinn.  27. 

(«)  Moor,  68,  pi.  182. 


558 


FBAKCfiDBES. 


DfOOBPfMnAJb 

■SKB»rrA> 
MBim. 


UabUityin 
equity. 


If  «  OMpomtioii  aggregate  diaeeiae  io  the  oae  of  anotko^ 
tbey  aie  <yaa^aoi8  k  tkor  Botoial  oafMuafc^,  and  the  peoMaa 
who  eomnutted  the  wroi^  ahall  be  chaiged  therewith,  and 
not  the  oovporati^i^  which  conoating  of  a  conataat  mooea- 
aon  of  ^anmia  penona,  and  aa  a  oorporatioB,  can  nffjiadj 
do  no  aet  without  writing  («) ;  and  if  a  mayors  or  any  otha 
nwmber  of  a  coqxKration,  procure  a  fidae  return  to  be  made 
to  a  numdaanu,  they  may  be  proceeded  againat  in  their  pn- 
\ate  oapaatiea(i^;  an  actioBi,  however^  cannot  be  main^ 
tained  againat  individuals  for  acta  enoneoualy  done  by  them 
in  a  coqMiate  capacify  to  the  vagary  of  the  plaintiB^  oideaBy 
at  Ieaat»  then  be  ground  to  impute  malioe  to  them(e). 

La  eqmty  the  private  meaabem  of  a  oompany  have  been 
made  liabfe  to  the  company'a  debt0»  wheae  the  ocwnpanyhad 
no  gooda(/);  and  aa  to  the  liability  of  the  members  of 
joint-atodc  oampaniea  under  different  atatatei^  aee  Dig.  P. 
n.  tit.  CoMPAKna. 


5.  Acts  and 
powers  of  oor* 
porations. 


714  Where  no  apecialproviaionia  made  by  the  ccmatita- 
tion  of  a  coqporation,  the  whcde  ace  bound  by  the  aotB»  net 
only  of  liiemiyor  part,  but  of  the  major  part  of  theaepBeaeat 
at  a  regular  corporate  meetings  whether  the  number  pceBent 
be  a  BBi^rity  of  Ihe  whole  or  not(^);  and  ao,  althoi^  a 
particdar  oonatitntion  require  the  pveaence  of  a  majority  af 
the  whole  nimiber^yet4he<XMicnn)eaoe  and  ooaaent  of  ama- 
Jority  of  the  whole  is  not  neeeaaazy,  it  ia  ai^Soent  that  a 
nujoriity  of  the  number  preeent  oowur  (A) ;  ao^  where  a 
numberleae  thana  mnjority  of  the  whole  are  by  a  partacukr 
eonatitution  competent  to  do  a  corporate  act»  the  act  of  a 
augority  of  that  amdler  number  ia  equivalent  to  the  act  of 
the  majority  of  the  whole ;  thus  by  the  conatitutixm  of  the 


(e)  Bro.  tit.  Disseisia,  65 ;  cited 
Bac.  Abr.  tit.  Disseisin,  (B). 

{d)  Mayor  qf  The^fortTs  cmm,  1 
Salk,  192  ;  R.  ▼.  PilkingtoH,  Carth. 
171 ;  R.  ▼.  Rippom,  1  Ld.  Raym. 
564. 


(e) Hwmumr.  Tajpfpendeti,  1  East, 
555. 

if)  2  Vera.  396. 
iff)  Cowp.  249. 
(A)  2  Burr.  101 9« 
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City  fut  JjooAon,  forty  are  safficieiit  to  form  a  court  of  com*-  ikcortoabal 
ISKHI  oocmcil,  though  die  number  of  common  councihiien  msnts.  ' 
^ezceedB  the  cbuUe  of  that  niunber,  and  a  aiajoiity  of  the 
forty,  if  no  more  be  present^  bind  the  whdb  corporation  (t). 
"Whereadiartervequireeanaot  to  be  dcme  by  the  major  part 
of  a  definite  body,  no  corporate  aseembly  can  be  composed 
of  less  than  a  majority  of  such  definite  body,  and,  oonse- 
t[iiently,  when  the  number  is  reduced  below  that  majority, 
the  power  of  acting  is  at  an  end  (A) ;  sed  secus  where  the 
number  18  indefinite,  for  there  the  words  '^  major  part '^  haye 
«o  optomtion,  amd  any  number  of  the  body,  duly  assembled, 
however  small,  is  sufficient  to  forma  corporate  assembly  (Ql 

715.  With  respect  to  the  concurrence  of  the  head  of  the  Concorrenoe  of 
eoifiorHtion,  it  appears  to  be  a  rule  that  the  head  is  but  a 
iiemfoer  of  the  acting  part,  in  the  same  manner  as  any  other 
member,  and  without  a  particular  usage  or  the  express  pro* 
vimoa  of  a  <jbarier,  he  has  no  aegativ^  Toioe ;  therefore^ 
ifhere  apower  of  election  is  vested  in  a  set  number,  quorum 
A.  and  B.  to  be  two,  their  presence  only  is  required,  and 
not  their  consent,  Cotton  and  Dames(m) ;  see  also  IL  v; 
Bhfthe(n)y  IL  v.  StOton  {o),  and  Serjeant  Whitacre^seaee  (p), 
in  which  last  case  it  was  held,  that,  if  the  actual  consent  of 
liie  bailiflb  had  been  required,  their  consent  should  be  in- 
tended, either  as  actually  ^ven,  or  as  included  in  that  of 
themigority,  for  that,  as  in  all  corporate  acts,  the  act  of  the 
majority  is  the  act  of  the  whole ;  so,  the  baSifis  being  the 
head  of  the  corporation,  nothing  could  be  done  without  their 
presence,  though  it  had  not  been  expressly  required,  and  its 
being  so  zeipiived  dEdnot  render  their  concurrence  necessary; 

(j)  AH..<hm.  ▼.  A^,  2  Atk.  212.  (/)  R.  t.  V4Mr1»^  ^e.,  wvp. 

(k)  JR.  ▼.  New$ham,  Saj.  211  \R.  (m)  1  Str.  53. 

T.Varlo,  Cowp.  248;  R.  t.  ATm-  («)  6  Mod.  464,  421. 

d4iy.  Id.  530 ;  R.  t.  CfHrnet,  5  Burr.  (o)  ID  Mod.  74. 

2598;    R.  ▼.  B^UHnger,  4  T.  R.  (p)  2  Ld.   Raym.   1233;    S.  C. 

810  ;  R.  ▼.  miler,  6  T.  R.  268  ;  R.  nom.   K.  t.  Iptwieh  {BaUyft),    2 

T.  Mmrru,  4  Eait,  17.  Salk.  434. 
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ntcoRpomsAi.   but  where  the  proviaonB  of  a  charter  direct  that  the  new 
umim^'     mayor  shall  be  sworn  before  his  predecessor,  the  presence 
only  of  the  latter  is  not  snffident;  there  mnst  also  be  his 
assent,  or  at  least  not  his  dissent  (7). 

So,  if  the  charter  says  the  mayor  shall  summon  a  courts  and 
he  refuses,  it  seems  that  this  may  be  done  without  him  (r)b 

Sommoniiig  716.  The  necessity  of  summoning  the  members,  and  the 

mode  of  so  doing,  is  another  pcnnt  on  which  the  validity  of 
corporate  proceedings  depends.  Where  a  corporate  act,  as 
an  election,  is  to  be  done  not  on  a  charter  day,  whether  to 
be  done  by  the  whole  corporation  or  by  a  select  number, 
notice  of  the  meeting  must  be  given  to  all;  but  where  an 
election  is  to  be  at  a  charter  day,  fixing  a  particular  day, 
there  a  summons  is  not  necessary,  for  eyeiy  member  is  bound 
to  take  notice  of  the  day  («) ;  but  where  the  whole  corpora- 
tion are  summoned  for  a  particular  purpose,  as  to  receive 
the  resignation  of  a  common  councilman,  a  select  body,  who 
are  all  present  and  consenting,  may,  at  the  same  meeting, 
without  any  particular  summons  to  them  for  that  purpose 
in  their  select  capacity,  proceed  to  the  election  of  a  commoa 
councilman  in  the  place  of  the  other  resigned,  the  power  of 
election  being  in  the  select  body,  and  the  charter  not  requir- 
ing any  previous  smnmons,  JS.  v.  Theodoriek  {t\  recognizing 
R.  V.  Carlisle  {Mayor,  S^c.)  («),  where,  instead  of  all,  only 
some  of  the  select  body  were  present;  also  22.  v.  StrangwaySj 
cited  in  A  V.  Shrewdniry{Mayor)  {y\m  which  case  itwas  held 
that  when  the  acts  are  to  be  done  by  a  select  nmnber,  notice 
must  be  given  of  the  time  of  meeting,  and  that  it  is  to  do 
some  corporate  act,  though  what  particidar  corporate  act 
need  not  be  specified;  and  in  such  case  the  acts  of  a  ma- 
jority would  bind  the  whole  body ;  or  if  off  were  present^ 

{q)  R.  V.  Bm»,  2  Str.  994 ;  more  (Jfojfor),  Ca.  temp.  Hwdw.  151. 

fbUy  reported  in  Ji.  ▼.  Cowrtema^,  9  (/)  8  EMt,  543. 

East,  252,  n.  («)  1  Str.  3S5. 

(r)  R.  T.  Atiint,  3  Mod.  3.  (o)  Stgt. 

(9)  1  Vei.  416 ;  JR.  t.  Skrewsbufy 
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though  by  (zccident,  and  tmtkaut  notice,  their  acts  would  be    incorpokeal 
good,  but  ihe  acts  of  a  majority  merely  in  such  a  case  would        m bnts.  ' 


not  be  binding;  so,  in  R.  v.  Wake  (a?),  it  was  held,  that  where- 
ever  notice  is  ^ven  for  one  particular  business,  the  body 
cannot  go  into  other  business,  unless  the  wJiole  body  is  met, 
and  it  is  done  by  consent. 

Where  a  summons  is  necessary,  it  is  not  suffident  that 
the  usual  and  general  orders  be  given  to  the  summoning  of- 
ficer, the  latter  must  actually  do  everything  he  possibly  can 
to  summon  all  the  members  of  the  select  body  (y) ;  and  it  is 
laid  down  as  a  rule,  that  where  there  is  a  usual  method  of 
notice,  that  cannot  be  dispensed  witii,  though  there  be  an  ac- 
tual summons  of  all  the  members,  unless,  indeed,  every  single 
member  be  present  at  tiie  meeting,  and  consent  to  waive 
it  (z),  but  notice  to  non-residents  is  not  necessary  (a). 

717.  Although  it  is  now  settied  that  a  power  of  amotion  What  i 
or  disfiranchising  its  members  is  incident  to  a  corporation  (A),  IStiSn^oT*  ^ 
yet  a  removal  being  an  act  of  an  odious  nature,  all  clauses  "*"*»«"• 
concerning  it  in  a  charter  must  receive  a  strict  interpreta- 
tion ;  therefore,  where  a  charter  empowers  a  majority  to  re- 
move a  person,  held,  that  the  word  ''  majority  "  should  be 
understood  a  majority  of  tiie  whole  corporation  (c);  so,  in 
such  case  a  general  stunmons  without  specifying  any  par- 
ticular act  for  which  the  meeting  is  called  is  not  su£Scient, 
it  is  necessary  to  mention  tiiat  it  is  intended  to  consider  tiie 
removal  of  the  particular  person  (d) ;  so,  where  it  is  intended 
to  remove  any  one  of  the  members  or  officers  of  a  corpora- 
tion, it  is  absolutely  necessary,  not  only  tiiat  he  should  be 
summoned  generally  to  attend,  but  he  must  have  a  particu- 
lar summons  to  attend,  and  answer  tiie  particular  charge  al- 


(jr)  Barnard.  80.  539 ;  and  see  ante,  §  701. 

(y)  R.  ▼.  8hrew9hury    {Mayor),  (c)  R,  v.  Sutton,  10  Mod.  76. 

Ca.  temp.  Hardw.  147.  {d)  R,  v.  Liverpool  {Mayor),  2 

{t)  R,  T.  May,  5  Burr.  2682.  Burr.  723 ;  R.  v.  Doncaeier  {Mayor, 

(a)  R.  ▼.  Orimee,  5  Burr.  2599.  ^-c),  Id.  738. 
{b)  R.  ▼.   Riehardeon,    1    Burr. 
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iNcoAPOKSAL  Icgod  agaiiiflt  him  (e) ;  but  under  certain  QiieamstanoeB  such 
MINTS.  *  notice  may  be  dispensed  witb»  as  wherea  man  is  <^aiged  oi 
pknit  eomiiiis,  and  ordered  to  prepare  his  defence  by  sodi  a 
time^  this  will  be  good,  though  there  be  no  actual  summon^ 
because  if  the  party  be  heard,  it  is  sufficient  (/*);  butitseems 
to  be  doubtful,  whether  his  being  chaxged  and  answering  in 
the  same  assembly  will  cure  the  want  of  notice(^). 

When  a  man  is  removable  for  non-reudence,  there  is  no 
necessity  to  summon  him^  because  he  is  out  of  the  reach  of 
summons  (A);  but  if  he  be  removable  for  non-attendanoe  at 
the  corporate  assembly,  he  must  have  had  personal  notice 
to  attend,  and  that  his  presence  was  necessary,  for  the 
usual  notice  of  the  intended  meeiing  will  not  be  sufficient^ 
unless  that  usual  notice  be  personal  (i). 

A  man  may  be  constituted  a  burgess,  or  aj^xnnted  to  an 
office  by  deed  under  the  common  seal,  and  in  that  case  he 
ought  to  be  discharged  in  the  same  manner,  but  where  the 
party  is  constituted  or  appointed  by  election,  nothing  more 
is  required  than  an  entiy  in  the  corporation  books,  and  he 
may  be  discharged  by  an  order  entered  in  the  same  man- 
ner(A);  so,  where  an  office  is  granted  by  deed,  the  resigna- 
tion or  surrender  must  also  be  by  deed,  but  where  an  officer 
is  appointed  by  election,  the  corporation  may  accept  his  re- 
signation or  surrender  by  parol  before  them(Q ;  as  to  what 
must  be  done  by  deed  or  otherwise,  see  ante^  §  704. 


Prooeedings  at 
electioiis. 


718.  Begularly,  there  can  be  no  election  but  to  an  office 
which  is  actually  vacant,  for  though  it  may  be  a  practioe  in 
some  cases  to  choose  a  person  beforehand,  which  may  be 


(e)  Baffg*9  com,  11  Co.  99; 
Olyde'i  eate,  4  Mod.  33,  37. 

(/)  R.  ▼.  Ckalke,  I  Ld.  Raym. 
225;  S.  C,  lSalk.42. 

iff)  Sirfeani  WkUaker's  ease,  2 
Ld.  Raym.  1240;  S.  C,  2  Salk. 
435. 

(A)  R.  V,  Tmebody,  2  Ld.  Raym. 
1275,  dted  DoQgl.  152,  157;  aeeabo 


StylM,  151;  Palm.  451;  1  Sd.  14; 
2  Sid.  97;  Fort.  205;  Comb.  19S; 
1  Show.  259 ;  A.  T.  Riekmrdnm,  I 
Burr.  517. 

(t)  R.  T.  Riehardiom,  1  Bur.  517, 
520,  540. 

(k)  I  Ld.  Raym.  226. 

(0  R.  ▼.  Rippon  (Ifoyor),  I  Ld. 
Raym.  563 ;  S.  C,  2  Salk.  423. 
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fsaOed  an  inceptive  election,  and  on  the  death  of  the  pie-   incokporbal 
deoeseor  to  admit  tiie  penmi  befere  nominated,  wiiich  com-       mbnts.  ' 
pletes  the  election,  yet  such  an  election  is  not  binding  on 
the  electoref,  and  when  the  Tacancy  happens  they  may  elect 
another  (m). 

If  the  election  of  a  partioiilar  officer  be^  by  ancient  char- 
ter, vested  in  one  body,  a  subsequent  one  cannot  of  itself 
alter  tiie  mode  of  election ;  but  if  the  subsequent  charter  be 
accepted  by  tiie  corporation  at  large,  and  they  act  in  confor- 
mity to  it,  and  acquiesce,  such  charter  is  good,  and  this  sub- 
mission and  acquiescence  shall  be  an  evidence  of  their  con- 
eent  {n).  There  may  be  an  election  in  one  body,  and  appro- 
bation in  another  (o);  so,  a  charter  may  give  a  power  of 
dectbn  to  a  less  number  than  the  majority  of  a  definite 
body;  and  in  a  prescriptive  corporation,  a  usage  to  this 
effect  is  evid^ice  of  such  a  charter  (p) ;  so,  where  tiie  per- 
son elected  is  unqualified,  and  the  electors  have  notice  of  the 
want  of  qualification,  their  votes  to  him  are  thrown  away, 
and  the  person  who  has  tiie  next  greater  number  is  to  be 
oonsidered  as  duly  elected,  and  isentitied  to  be  sworn  in(;); 
80,  where  a  candidate  is  proposed  in  a  corporate  meeting 
duly  assembled,  and  a  majority  of  the  persons  assembled 
protest  against  any  election,  and  do  not  propose  any  other 
candidate,  the  minority  may  elect  the  candidate  proposed  (r); 
so,  where  the  time  and  manner  of  election  are  not  fixed  by 
charter  or  prescription,  it  is  competent  to  a  corporation  to 
make  regulations  respecting  them  (s).  To  tiie  above  points 
of  difference  between  corporations  and  natural  persons  may 
be  added  some  others,  m  that  a  oorpooration  cannot  be 

(m)  JDr.  Owm  md  J)r.  Stamol,  (M^^r,  4v.)»  citwl  Ckmp.  537;  R. 

Skixin.  45.  y.  Hawkiiu,  10  East,  211;    R.  t. 

(n)  R,  ▼.  Larwoodf  Sktnn.  574.  Parry,  14  East,  549. 

(o)  JR.  V.  Norwiek  (Mmyor,  Src),  (r)  OUObnow   r.   Wakmrighi,   2 

2  Salk.  436.  Burr.  1017;  tee  aUo  A.  v.  Mtmday, 

(p)  R.  ▼.  Boyte,  6  T.  R.  430.  Cowp.  530. 

(q)  R.  ▼.  Bowawen,  ^-c,  dtod  in  (t)  Mae$kiU  ▼.  Ntirinmm,  2  Ld. 

(Hdknow  t.    Wainwriffkt,  2  Burr.  Raym.  1355;  NewUnff  ▼.  J^rMneii,  3 

1020;  Cowp.  537;  Tayhr  v.  Bath  T.  R.  189. 
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execufton^  wJUmuwtatatB,  or  joint  tfmntaj  wooi^i  uiey 
mqr  be  troBteo^  and  tlie  membon  legnkily  cumot  be  wit- 
iMBBCB  tor  Ae  cotporatkmft);  ac^  diey  cvmot  oommh  tm- 
801I9  or  monj,  or  be  exconupnniratfd  (#), 


6.  Blow  CcrporatHMS  are  uinjied, 

719.  The  Tiflitatioa  of  owpocaticHis  oomprdiends  in  it— 

a.  By  wbom  the  viatation  may  be  made. 

bu  TjTtcnt  of  the  yisitor^s  joiiadiction. 

c  How  fiv  the  ▼idtatorial  power  may  be  controlled. 

a.  Jy  wham  Vidiaiiom  imig  he  made. 

As  a  role,  ciYfl  ccKprnatioiis  are  sobject  to  the  visttation 
of  the  queen  in  bar  Court  of  Qoeen's  Bench;  efMiitoal  cor- 
porationaajneTifflted  ineodesiastical  matters  by  the  ordinaiy; 
and  deemoeynary  aH]wiation8  by  the  fiyonder,  his  heiis  or 
aaogns  («),  bat  the  term  is  most  commonly  iq^Ged  to  spi- 
ritual or  deemosynaiy  corporation& 
L  of  As  to  spiritual  corporations^  it  is  said  that  the  Idn^  by 

^^^^^^  the  ancient  law  of  the  reahn,  had  power  to  Yisit  and  refonn 
all  abuses  in  the  church  (x) ;  therefore,  all  fiee  chapels  of 
the  king's  foundation  are  Yiatable  by  the  queen  and  not  by 
the  ordinai7(y);  so,  all  hospitals  and  donatiTes(5r);  so^ 
though  govemorB  of  an  hospital  or  school  are  appointed, 
yet»  if  they  have  not  an  express  viffltatortal  power  given  to 
them,  the  queen  may  visit  them  (z) ;  so,  by  the  25  H.  8,  c 
21,  archbishops  and  others  shall  have  no  authority  to  viat 
any  coU^e,  hospital,  &c.  before  exempt  fincnnthdrviatation, 
but  viffltation  shall  be  by  the  king,  &c. ;  so,  by  the  31  H.  8, 
c.  13,  all  monasteries,  &c.  dissolved,  and  aU  churches  belong- 
ing to  them,  although  before  exempt,  shall  be  within  the 
visitation  of  the  ordinary  or  of  the  queen^  &c ;  so,  where 


(0  10  Co.  32;  1  Comm.  470.  (y)  2  RolL  Abr.  230. 

(«)  1  Comm.  480.  (z)  1  Eq.  Ca.  Ab.  182. 

Ix)  DsT.  4;  2  RolL  Abr.  230. 
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the  queen  and  a  subject  join  in  a  foundation,  the  queen  shall   inookpobbal 
▼isit  as  iounder  (a).  ,     mentb. 

The  visitation  of  the  queen's  free  chapels,  &c.  shall  be  by 
her  chancellor  (ft),  and  if  any  other  visit  them,  prohibition 
]ieB(c) ;  so,  the  queen  may  make  visitation  by  special  com- 
missioners (d),  as  provided  by  25  H.  8,  c  21,  as  to  visiting 
ooU^es,  &C.  before  exempt;  so,  by  the  1  El.  c.  1,  all 
privileges,  jurisdictions,  &c.  heretofore  used  for  visiting  the 
ecdesiastical  estate,  persons,  &c  shall  be  annexed  to  the 
Crown. 

720.  All  spiritual  persons  generally  are  subject  to  the  Visitation  by 

tho  ordmary. 

visitation  of  the  bishop  or  other  ordinary  (e);  so,  by  the 
2  H.  5,  c  1,  the  ordinary  shall  inquire  of  all  hospitals  not 
founded  by  the  king,  of  the  manner  of  their  foundation, 
governance,  &c.,  and  though  the  patronage  of  a  deanery  be 
given  to  the  queen  by  Act  of  Parliament,  with  a  saving  of 
all  lights,  &c  to  all  strangers  except  the  bishop,  and  the 
queen  appoints  a  dean,  the  dean  is  visitable  by  the  ordioary 
notwithstanding  the  saving,  for  this  relates  to  the  possessions, 
and  the  deanery  is  spiritual;  so,  if  an  hospital  be  suppressed 
by  Act  of  Parliament,  and  their  possessions  vested  in  the 
queen,  the  visitation  of  them  does  not  thereby  cease  till  the 
incorporation  of  them  be  dissolved  (e) ;  so,  every  spiritual 
hospital  shall  be  visited  by  the  ordinary,  but  a  lay  corpora- 
tion he  neither  can  nor  ought  to  visit  {ff) ;  so,  by  the  14  El. 
c.  5,  after  the  death  of  the  founder,  if  no  visitor  be  ap^ 
pointed,  the  bishop,  or  his  chancellor,  shall  visit  all  hospitals 
within  his  diocese,  to  see  that  they  be  ordered  according  to 
the  statutes  of  the  foundation  (^). 

Kthe  visitatorial  power  be  given  to  the  bishop  of  E.  not 
by  his  Christian  name,  the  grant  is  to  him  in  his  politic  ca- 
pacity, and  it  is  not  necessary  to  mention  his  successors  (A). 

(a)  2  Inst.  68.  (e)  2  RoU.  Abr.  229. 

(b)  F.  N.  B.  42,  A.;  1  Inst.  96.  a.;  (^)  Ca9€  of  Suiion'i  Hospital,  10 
Day.  46  b ;  2  Roll.  230.                          Co.  31  a. 

(c)  Reg.  40  b.  (A)  Beniley  v.  Elp  (Bp.),  2  Str. 
(rf)  Dav.  46  b.                                     913;  S.  C,  Fitzg.  308. 
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^VifliUdioii  shall  be  nude  without  ccmnmflBkiii,  fiv  it  is  onder 
the  Grreat  Seal(t)y  and  by  the  ancient  hiw  it  ou^t  to  be 
'""""""^""~  aimiial(A)»  but  by  die  modem  pnetiee  the  bialiop  makes 
only  a  taieiinial  Yiflitatiaii  (A). 

Tiatitiimby  721.  Kany  foondation  for  diaiildblepiirposeBbeBMMieby 
a  subject,  and  no  special  yintor  t^Mnnted,  the  fi^under  and 
his  heirs  by  the  common  law  are  yimtors  {I),  as  the  loonder 
of  a  college  cht  hoqpital  not  spiritoal  (m) ;  if  goyemors  be  ap- 
pointed, bnt  no  yisitor,  the  goyemors  shall  yiat  (n);  so^  if 
a  common  person  be  founder,  he  shall  yimt,  althou^  the 
queen  afterwards  giyes  to  die  same  corporati<»i  greater  pos- 
ae«i<».(o). 

So,  the  foonder  or  patnmof  any  eleemosynary  fbondation 
and  his  heirs  axe  yintors,  though  the  pabtm  does  not  daim 
to  be  so  during  his  hfe(p);  and  this yisitatorial  power  is  in- 
ddent  to  the  patronage  by  the  common  law,  not  introduced 
by  any  canon  or  ecdeaiastieal  law  (p). 

So,  upon  the  foundation  of  any  corporation  aggregate  fiir 
a  charity,  the  founder  may  constatute  a  qiedal  yiflit«*(;X 
and  as  the  power  of  appointing  a  yisitor  is  entirdy  in  the 
founder,  he  may  delegate  it  either  generally  or  specially;  if 
he  appoint  a  general  yintor  without  any  restraint^  the  per- 
son so  i^pointed  has  all  incidental  powers;  but  a  person  con- 
stitoted  yisitor  in  general  terms  may  be  restrained  in  par- 
ticular instances,  and  a  foonder  may  iqipoint  a  special  yiator 
fiir  a  particabr  purpose  and  no  fiirthen  So,  he  may  make 
a  general  yisitor,  and  yet  af^int  an  inferior  particular 
power,  to  be  executed  by  another  person ;  thusi,  the  yisita- 
tion  at  large  may  be  in  one  person,  and  that  of  one  of  the 
members  as  the  head  may  be  in  another  person  who  shall  be 

(0  2  Rashw.  451.  (»)  Que  ^  SmiiomU  Ho^iUi,  10 

(k)  Cod.  J.  Eoc.  998.  Co.  31. 

(/)  8  Am.29;  Ca.  Pkrl.  45;  Eq.  (o)  2liist.68. 

Ca.  Ab.  180;  PkiU^  r.  Btay,  4  (p)  C%.  ParL45;  cited  CoM.Dig. 

Mod.  124.  tit.  yisiTOK,  (A.  4). 

(m)  Ca.  Piui.  46;  Bro.  Deponlkm,  (f)  1  Inst.  96.  a. 
10 ;  Noy,  91 ;  2  RoU.  Abr.  230. 
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apeoaJ  visitor  (r) ;  and  where  there  are  sach  special  visitors,  iNcospouikL 

B&SDITA* 
MBNTS. 


govemoref,  or  overseers,  they  are  not  by  the  39  EL  c.  6,  to    "■""'^- 


be  sabject  to  the  commissioners  for  charitable  uses. 

No  technical  or  set  form  of  words  is  necesaary  for  the  ap-  Form  of  op. 
pointmait  of  a  visitor;  «  vuitatar  sit  EpUcapus  Eliensis,''  is  ?2Sb^  * 
an  appcHntment  of  a  general  and  perpetual  visitor  («);  and  a 
peracn  may  be  a  general  or  special  visitor  without  any  ex- 
press appointment,  by  omistraction  and  implication  from 
vaiioiis  branches  of  the  statates  (t) ;  so,  if  the  foimder  shews 
hia  intention  that  a  certun  individual,  or  constituted  body, 
or  corporation  sole  shall  exercise  those  powers  which  a 
viator  would  have,  that  has  the  effect  of  an  appointment  {t) ; 
80,  a  power  to  interpret  and  determine  doubts  upon  the  sta- 
tutes, if  given  in  dear  words,  may  itself  constitute  a  visita- 
torial power  («). 

If  the  founder  dies,  without  making  any  appointment  of  a 
visitor,  and  without  heirs,  it  will  in  that  case  devolve  upon 
the  queen,  to  be  executed  by  the  Great  Seal(x). 

b.  Extent  of  the  Vmtar^s  Jurisdiction. 

722.  It  Is  only  over  eleemosynary  foundations  that  the  Viritor  may 
visitatorial  power,  properly  so  called,  extends  (y) ;  and  the  wSIt  mjw^ 
ordinary  may  in  his  general  visitation,  by  virtue  of  his  gene- 
ral power,  deprive  a  canon  or  prebendary  for  incontinency 
or  other  offences  described  in  the  statutes ;  and  this  of  his 
own  authority,  without  observing  all  the  forms  the  statutes 
may  appoint  (z).     So,  the  power  of  a  visitor  must  be  regu-  Power  of 
lated  according  to  the  statutes  of  the  college,  or  customs  of  ^y  ^^  statutes. 
the  place  (a),  ^*  and  it  must  be  collected  from  the  whole  pur- 

(r)  Si.  J0kn*9  ColUgt  ▼.  7>N»tji^.  HotpUal,  15  Ves.  305. 

ttmt  1  Burr.  200;  see  also  Fitzg.  lOS,  (x)  R.  ▼.  Matter,  Sfc.  qf  Catherine 

307;  3Aik.663;  lVeK.18;  2Vez.  HaU,AT.R.2Z^;  BxparteWrmg^ 

328.  ham,  2  Ves.  jun.  609. 

(t)  Beniiey  t.  Bfy  (Bp.),  2  Stra.  (y)  1  Wooddes.  474. 

913;  S.  C.,P!t«g.  308.  (r)  R.  v.  Cheeier  (Bp,),  1  Wils. 

(0  Attomey'^Oeneral  t.  Tkilbot,  3  206 ;  S.  C,  1  Bl.  22. 

Atk.  662.  (a)  2  Ayl.  Hist,  of  Oxf.  81. 

(«)  Bx  parte  tRrkky  Raoeneworth 


A 

k8e,««^  be 

to,  to] 

a  fc&jv  ;  bat  in  &  t.  &  < 

tbttke 

fejloa^ip,  ibruntil  he  k  4f  dk 

1  <9W  BlIByaBBBI  1 

viauir  shall  dpffnnineill 

thefounditioB;  but 

cf  Bristcl,  thejsre  bo  pnt  of 

hoH  DO  power  befiae  a  I 

T.  Wimdkamif\,  it  was  hdd 

cade  private  dicpotes  between  die  i 

bat  not  soite  b j  a  stzv^er 

Bat  the  power  of  a  Tisdnr 
and  schofatf^pB  engnfted  oa  die  old  foondrtinp,  onleaB 
there  be  m j  partimhg  eze^tdon  bj  the  teane  of  the  new 
fbandadon  (y ). 

^'^^^'^fV  723.  A  bidiop,  as  Tiflitor  of  a  dean  aod  duqpter,  seems  to 
pwcr  4oca  Boi  haTC  DO  jmisficdoQ  to  detenniDe  between  the  menibas  on 
the  sobject  of  their  coipoimte  property,  fiir  this  is  held  to 
be  a  great  qoestioD  (A) ;  bat  it  is  settled  that  where  thefis- 
pote  is  between  the  boify  and  the  execotors  or  adminisba- 
tore  of  a  deceased  member  he  has  no  joiisdictMMi  in  the 
matter(A);  so,  it  is  dear  that  he  cannot  by  virtoe  of  such 


cxtcad. 


{Jk)  Pet  Ld.  Maaifidd«  1  Bur.  {g)  8i,j9i^'9  OUte^er.  nifty 

200.  IM,  1  Bur.  202,  20S,  w»yiii^ 

(e)  PkU^  T.  Avy,  4  Mod.  110.  AUrnmef-Gmawt  t.  TdUi,  3  Atk. 

(d)  Skimi.  13.  662. 

(0  4  Mod.  233;   S.  C,  SknB.  (A)  JL  ▼.  EfucDm^Omu,  1  Bur. 

369;  Comb.  279.  567. 

(/)  Cowp.  378. 
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power  fill  up  a  vacancy  in  the  stalls  of  the  cathedral  by    iNcoapoBjBAi 
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lapse,  such  an  office  being  a  fi^eehold  (t);  and  whether  he  ments. 
can,  as  visitory  evenmakea  temporary  electi(«  to  such  stalls 
is  not  settled  (t).  So,  where  an  estate  is  in  thecollege,  that 
is,  in  the  whole  body,  and  they  are  to  act  in  a  tmst,  the  vi- 
sitor cannot  meddle  in  a  matter  which  is  the  subject  of  such 
trust  {k) ;  but  subsequent  benefactions  may  be  put  under 
the  power  of  the  visitor  or  not,  at  the  will  of  the  donor  (A), 
and  he  may  prescribe  the  manner  in  which  the  visitor  shall 
exercise  his  power  (/) ;  so,  though  a  general  visitor  has  inci- 
dental power,  yet  the  founder  may  restnun  him  as  to  par- 
ticular instances,  as  where  the  Crown  reserved,  to  itself  the 
right  of  making  statutes ;  in  that  case,  the  altering  of  statutes 
is  excepted  from  the  visitor's  power,  St  JokrCt  College  y. 
Toddxngton  (m);  and  in  this  case  it  is  said,  **  Where  a  body 
of  statutes  has  been  given  by  the  founder  I  should  doubt  ex- 
tremely whether  a  visitor  can  alter  those  statutes  or  give 
new  laws,  whatever  may  have  been  the  notion  in  former 
times  (»>''     See  further  infroy  §  724. 

c  How  far  a  Visitor^s  Power  may  be  controlled. 

724.  If  a  visitor  gives  sentence  as  to  what  comes  within  Visitor's  deci- 
his  jurisdiction,  it  shall  be  definitive,  for  no  appeal  lies  to  the  ^^01.  ' 

queen,  or  elsewhere  (p) ;  and,  therefore,  if  his  sentence  or 
deprivation  be  shewn  in  pleading,  it  is  not  necessary  to  say 
for  what  cause  it  was(;?);  so,  the  queen's  courts  will  not 
anticipate  the  judgment  of  a  visitor,  or  take  away  his  juris- 
cUction,  if  the  case  in  which  they  are  called  upon  to  inter- 
fere appears  to  be  within  the  scope  of  the  general  visitatorial 
power  {q) ;  so,  his  sentence  shall  not  be  examined  in  a  coUar 

(<)  Ckieheiter  (BpJ)  t.  Norwood,  (0)  Dy.  209  a;  Apple/ortPi  ca»e, 

1  T.  R.  650.  1  Mod.  82 ;  S.  C,  Garth.  92 ;  1  Lev. 

(it)  GreenY.Ruiher/ord,lYetA6.  23,  63;  PhUlija  ▼.  Bury,  4  Mod. 

(0  St.John'tCoUego,  Cambridge,  112;  R.  y.  Epitc.  Elietu.,  5  T.  R. 

T.  Toddmgton,  1  Burr.  158.  475. 

(m)  1  Burr.  201.  {p)  4  Mod.  124. 

(n)  Pir  Ld.  Mansfield,  St.  John'i  (q)  Atiometf^  General  v.  T\dbot,  3 

College,  Cambridge,  tvp.  Atk.  674. 
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xvcoKPomsAL   tend  msAaa,  PkSlipM  ▼.  Btay  (r)f  whidi  jadgment  was  re- 
uEjm^'     Tened  in  Pariiameiit  (r),  and  it  is  the  same  in  the  caae  of  a 


doetnotlie. 


teaqpotal  as  a  qiiritiial  oorporatian(r);  bo,  tLmandanau  does 
not  lie  to  restote  a  person  to  a  feUowelnp  of  which  he  is  de» 
priyedb7aYiator(f);  and  it  has  ne^er  been  determined  whe- 
tiieramafiiiermtf«IiestoaTisitor(^);  andinaretomtosimM- 
dsmiif  directed  to  a  ccdiege,  kissufficaenttostatein  genenl 
teimsy  that  sach  a  person  is  visitor,  fer  as  visitor  he  is  ens- 
powered  to  determine  all  matters  that  Gone  before  him  as 
grievanoeSy  unless  he  be  particularlj  restrained  by  tiw  sta- 
Bat  proUbi-  ttttes(ii) ;  bat  if  he  iHk>  is  no  visitor  attempts  a  visitation, 
a  prohibitkw  will  lie  (x);  so,  if  a  viator  dionld  assume  the 
power  of  making  new  statutes,  the  Court  of  Q.  B.  would  re* 
Btndn  (y);  so;,  if  the  statutes  of  a  college  give  to  the  same 
person  who  is  visitor  the  power  of  appdnting  to  an  office 
(me  out  of  two  persons  returned  to  him  by  the  ccdlege,  he 
has  that  a{qM)intment  not  as  visitor,  but  by  virtue  of  snA 
power,  and  therefore  must  makechoioe  of  <»e  of  the  persons 
returned  to  him;  and  if  he  assume  the^i^pointment  of  any 
other  person,  the  Court  of  Q.  B.  will  interfere  (z);  and  so 
if  the  visitor  be  a  party,  therefore,  where  a  mandamMi  was 
directed  to  the  Bishop  of  Chester,  as  Warden  of  Manchester 
College,  to  admit  achaplain,  and  he  made  return  that  he  was 
visitor  of  the  society,  held,  that  though  a  mamianuis  would 
not  lie  where  there  was  a  visitor  free  fiom  objection^  yet 
here  the  two  offices  being  in  the  same  person,  there  was  a 
temporary  suspensbn,  and  the  Q.  B.  must  exert  its  author- 
ity (a) ;  8o»  where  a  visitor  in  Ins  citation  of  a  party  to  an- 
swer articles  charged  to  be  violations  of  the  statutes  did  not 
set  forth  his  genuine  authority,  the  Court  of  Q.  B.  gianted 
a  prohibition;  but  the  House  of  Lords,  on  a  writ  of  error, 

(r)  4  Mod.  113,  per  Holt,  C.  J. ;  («)  R.  t.  Akop,  2  Show.  170. 

td  eontr^,  three  judges.  («)  4  Mod.  110. 

(f)  Mr,  Parkhuom'M  etue,  3  Mod.  (y)  It.  t.  Whtdkmm,  Cowp.  378; 

265 ;  S.  C,  Comb.  143;  8.  C,  Carth.  see  aUo  1  Vez.  473. 

92;  S.  C,  1  Show.  P.  C.  74 ;  S.  C,  (z)  R.  t.  EL  BpUe.,  2  T.  R.  290. 

1  Holt,  143.  ld\  R.  V.  EpitcCettr.,  2  Stra.  797. 

(0  1  Wis.  266;  1  Bl.  52,  71,  82. 
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reversed  the  farmer  judgment^  but  as  to  some  of  the  articles   inookpokbal 
confirmed  the  p 
to  proceed  (6). 


confirmed  the  prohibition^  and  as  to  others  allowed  the  bishop        m bmtI. 


725.  It  is  now  settled  where  there  is  no  question  in  Other  cawi. 
whom  the  right  of  visitation  is  vested,  and  a  viritor  refuses  ^a"^»Mf'> 
to  hear  an  afqpeal,  the  Court  of  Queen's  Bench  will  com- 
pel him  by  mandamus  to  exercise  his  visitatorial  power,  but 
it  will  not  compel  him  to  give  a  particular  decision  upon 
the  merits  or  control  his  judgment,  and  the  visitor  is  not 
obliged  to  hear  the  party  personally,  or  to  receive  parol  evi- 
dence, it  is  sufficient  if  he  receives  the  grounds  of  the  ap- 
peal and  gives  an  answer  to  them  in  writing (c);  and  in 
R,  V.  Bbmd{d)y  it  is  said  that  the  bare  aveiment  of  tiiere 
being  a  visitor  is  not  sufficient  to  ezdude  tiie  jurisdio* 
tion,  but  the  extent  of  his  authority  must  appear,  and  the 
Court  must  be  satisfied  that  he  can  do  complete  justice 
otherwise  a  mandamn$  will  be  issued;  but  as  to  the  con- 
trary  decisions  on  this  poin^  see  Sldnn.  13 ;  also  R.  v. 
Ely  {Bishap){e)9  and  antty  §  724;  and  where  the  visitor 
has  actually  executed  a  sentence  of  expulsion,  though  he 
may  appear  to  have  exceeded  his  jurisdiction,  the  Court  will 
not  grant  a  mandamus  to  restore  the  party  expelled  (/),  but 
a  party  expeUed  from  his  freehold  may  have  a  remedy  by 
ejectment(/) ;  so,  when  the  visitor  has  pronounced  a  sen- 
tence, which,  by  the  statutes  of  the  college,  a  particuhir 
c^cer  is  to  put  into  execution,  the  Court  will  not  compel 
that  particular  officer  by  mandamus  to  do  his  duty,  because 
that  would  be  to  interfere  with  the  privilege  of  the  viator, 
who  has  power  to  ccmpel  tiie  proper  person  to  execute  the 
sentence;  but  it  seems  doubtfid  whetiier,  if  the  visitor  him- 
self refrise  to  compel  the  execution  of  the  sentence,  the 

(b)  Beniley  v.  Ely  (Bp,),  2  Str.      S.  415. 

912 ;  S.  C,  Fiteg.  107,  305 ;  S.  C,  (rf)  Cited  1  Ve«.  470. 

in  error,  4  B.  P.  C.  41.  (0  1  Wili.  266 ;  S.  C,  1  Bl.  52. 

(c)  PkUKpiY.  Bury,  2  T.  R.  346,  (/)  R.  ▼.  Cheiter  {Bp.),  1  Wili. 
n.;  R.  T.  Lincoln  (JS^p),  2  T.  R.  209;  S.  C,  1  Bl.  25.58. 

338  ;  R.  ▼.  Woreetter  (Bp.)f  4  M.  & 
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FBANCHISE8* 


iNcoKPouAL   Court  will  grant  a  mandamus  directed  to  him  for  that  pur- 

pofle(/> 


HBRBDITA 
1ISNT8. 


Remediei  in 
other  cawf. 


In  equity. 


726.  Where  the  public  laws  of  the  land  are  violated^  the 
Court  of  Queen's  Bench  will  interfere,  for  a  yiaitor  has  no 
authority  to  determine  matters  against  the  statutes  of  the 
realm,  for  he  is  a  private  judge  who  is  to  determine  only 
offences  against  the  statutes  of  the  college  where  he  is 
visitor.  Case  of  St  JohtCs  CoUege^  Cambridge  (jf)j  which  was 
a  case  of  n^lect  to  take  the  required  oaths. 

If  the  performance  of  a  trust  is  to  be  decreed,  a  court  of 
equity  must  be  resorted  to,  for  a  visitor  is  incompetent  to 
do  complete  justice,  as  where  a  rectory,  not  the  founder's 
property,  was  given  in  special  trust,  and  this  trust  was 
limited  by  rules  differing  from  and  in  some  parts  contraiy 
to  the  statutes,  held,  that  the  visitor,  who  was  bound  \o 
judge  only  according  to  the  statutes,  could  not  give  a  re- 
medy on  this  trust,  but  the  college  was  obliged  to  apply  to 
the  Court  of  Chancery  (A);  and  it  cannot  differ  the  case, 
that  the  corporation  of  the  coU^e  happened  to  be  the 
trustees,  for  suppose  it  had  been  on  trust  to  present  a  mem- 
ber of  another,  the  visitor  of  this  ooU^e  could  have  no 
power  over  it(t);  so,  if  a  college  agree  with  a  stranger  to 
grant  him  a  lease,  and  refuse  to  perform  the  agreement,  the 
remedy  is  by  bill  in  equity  for  specific  performance,  and  not 
by  appeal  to  the  visitor  (A). 

So,  with  regard  to  the  revenue  of  a  charity,  where  there 
is  a  visitor  who  is  clothed  with  a  trust  for  the  management 
of  the  same,  the  Court  of  Chancery  has  jurisdiction  to  compel 
a  due  application  thereof  (/);  particularly  in  cases  of  alleged 
breach  of  trust,  a  petition  signed  and  allowed  by  the  Attor- 


(/)  Dr.  Walker* $  cote,  Ca.  temp. 
Hardw.  212 ;  R,  ▼.  Epigc.  Biiens., 
Andr.  176. 

(^)  4  Mod.  233. 

(A)  Green  ▼.  Rutherforthy  1  Yez. 
462,  473. 


(•)  Id.  474. 

{k)  R.  y.  Windham,  Cowp.  378. 

(0  Attorney 'General'w.  Gwtrnon 
qf  the  Foundling  HoepUal,  2  Ves. 
jun.  42;  Attorney- General  t.  Dixie, 
13  Ves.  519. 
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ney-Greneral  may^  under  the  52  O.  3,  c.  10,  (see  Dig.  P.  n.  incorporeal 
tit.  Charities),  be  presented  to  the  Lord  Chancellor,  who  m bnts.  ' 
is  to  hear  the  same  and  make  order  thereon(m);  but  the 
jurisdiction  under  this  act  is  discretionary  (n),  and  being 
limited  to  questions  of  abuse  of  trust,  as  between  trustees 
and  the  objects  of  the  charily,  is  not  applicable  to  an  ad- 
verse claim  to  land,  as  having  formerly  belonged  to  the 
charity  (o). 

7.  How  Corporations  may  be  dissolved, 

727.  A  corporation  may  be  dissolved  in  three  ways,  that  Modes  of  dis- 
is,  either  by  abuser  or  misuser,  and  thereby  a  forfeiture  (/?) ;  rttionf."^'^' 
by  surrender  (;);  or  by  the  death  of  all  its  members  (r). 

As  to  the  first  cause  of  dissolution,  since  all  franchises  Forfdtiire. 
flow  from  the  bounty  of  the  Crown,  there  is  a  tacit  or  im- 
plied condition  annexed  to  such  grants,  which,  if  broken, 
forfeits  the  whole  franddse,  as  if  a  corporation  should  im- 
pose new  taxes,  which  is  contrary  to  law  («),  C%  of  London 
case{t);  see  also  SmjftKs  case{u)'y  in  this  last  case  it  was 
held,  that  though  a  corporation  may  be  forfeited,  yet  that 
the  proceedings  and  judgment  (which  was  never  recorded) 
in  the  quo  warranto  against  the  city  did  not  dissolve  the 
body  politic,  or  make  their  subsequent  acts  void.  In  12.  v. 
Aniery{x)f  a  judgment  against  a  corporation  quousqtie,  &c., 
in  default  of  appearance,  was  held  to  operate  as  a  final 
judgment  to  dissolve  the  corporation,  if  they  did  not  ap- 
pear in  the  same  term,  or  the  next  at  furthest,  but  this 
judgment  was  afterwards  reversed  in  error  {x).  By  the 
1  &  2  W.  &  M.  c  8,  ss.  1,  3,  judgment  against  the  City 
of  London  in  quo  warranto  was  declared  illegal  and  void, 

(m)  Berkhampttead  Free  School,  (r)  Colchester    (Mayor,    8fc,)  v. 

ex  parte,  2  V.  &  B.  134.  Seaber,  3  Barr.  1866. 

(n)  3  V.  &  B.  11.  (e)  20  E.  4,  pL  5 ;  2  Inst.  222. 

(o)  Ex  parte  Rett,  3  V.  &  B.  10.  (/)  PoUexf.  70. 

(p)  2  Inst.  222;  SirJamee  Smiih'e  («)  4  Mod.  52;  S.C,  1  Show.  280. 

eaee,  4  Mod.  27.  (*)  2  T.  R.  515. 

(f)  Ptdmerr.  Butler,!  Salk.  191. 


574  FRAHCniBES. 

iNcoRPOBVAL   Slid  tho  firaiichiseB  of  the  CSty  are  pceaerved  firom  fixdeitme 

MBNTs.       ^OT  any  cauae  ^niatever. 
Eztrngniah.  The  debtB  of  a  a^rpofation  either  to  or  fiom  it  are  totally 

^diflMin^.    extingiiijahed  by  it0  diawfaition ;  but  wheiea  new  charteriB 

granted,  this  reyiyes  the  rights  and  liabilities  of  the  old  eor- 

poratu>n(y). 

Sarrender.  728.  As  to  a  surrender^  although  a  corporation  may  be 

dissolved  by  snrrendering  the  charter^  yet  the  surrender  of 
an  old  charter' is  void  for  want  of  inrolment(z)y  and  a  dar- 
ter granted  on  a  void  surrender  is  void,  i^per  v.  I}ennis(a); 
see  also  B.  y.  OsbaurHe(b)i  where  this  pmnt  is  folly  reoog- 
nized  Though  a  dean  and  chapt^  haye  surrendered  all 
their  possessions  to  the  queen,  yet  their  ecnporadon  con- 
tinues, and  they  remain  a  chapter  of  the  bishop  to  aaast 
him  in  spiritual  mattes  (c). 

By  death  of  tfao       As  to  the  dissolution  of  a  oorp(»!alion  by  the  death  of  par- 
membcra.  ,  •  • 

ties,  if  all  the  members  of  an  aggregate  corporation  die,  the 

body  politic  is  dis8olyed(d);  but  if  the  king  make  a  cor- 
poration, consisting  of  twelye  men,  to  continue  always  in 
succesaon,  and  when  one  of  them  dies,  the  others  ehooae 
one  in  his  place,  held,  that  if  three  or  lour  c£  them  died, 
yet  all  acts  done  by  the  rest  shall  be  8ufficient(e);  so,  if 
any  corporation  aggr^ate,  as  mayor  and  oommonalty,  or 
d»ui  and  chapter,  make  a  feoffinent  and  letter  of  attorney 
to  deliyer  seiffln,  this  authority  does  not  determine  by  the 
death  of  the  mayor  or  dean,  but  the  attorney  may  well  esr 
ecuto  the  power  after  their  death,  beeaose  the  letter  of 
attorney  is  an  authority  from  the  body  aggr^ate,  which 
subdstsaftar  the  death  of  the  mayor  or  dean;  jccf  Metvif  the 
mayor  or  dean  be  named  by  their  own  private  names,  and 

(y)  Cbieketttr   {Mayor,  ifc.)  v.  (c)  3  Co.  75  b. 

SeMber,  3  Borr.  1866.  (d)  I  RoU.  Abr.  514.  ~ 

(jr)  Btttier  v.  Pmimer,  I  SiOk.  292.  («)  Gate  ^  auiiom'9  HapUMi,  10 

(a)  12  Mod.  253.  Co.  30  b. 
{b)  4  Eut,  327. 
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die  or  be  remoyed  before  livery^  livery  after  seems  not   iNoompoESAx. 
good(/).  M,^. 


Where  a  corporation  consists  of  several  distinct  integral  By  eztmction 
parts,  if  one  of  those  parts  become  extinct,  whether  by  the  ^^  integral 
death  of  the  persons  of  whom  it  is  composed,  or  by  any 
other  means,  it  seems  to  hove  been  doubted  in  Colchester 
{Mayer,  ^c.)  y.  Seaber{ig\  but  was  settled  in  JR.  y.  Pae-- 
moire(h),  that  when  an  integral  part  of  a  corporation  is 
gone,  and  the  corporation  has  no  power  of  restoring  it,  or  of 
doing  any  corporate  act,  the  corporation  is  so  far  dissolved 
that  the  Crown  may  grant  a  new  charter  to  a  di£ferent  set 
of  niffli* 

If  lands  are  given  to  a  ccMrporation  which  is  afterwards  Lmdi  of  a  dis- 
dissolved,  the  donor  shall  have  the  lands  agiun,  for  the  law  ^^  corpora. 
annexes  such  a  condition  in  every  grant  to  a  body  politic  (t); 
but  in  HaLMSS.,  20  Ja.  C.B.,  (citing  21  K  4.  1;  21  IL 
7.  9;  also  Jokrucm  v.  Morris),  it  is  said  that  the  lands  shall 
escheat;  and  the  case  of  Johnson  v.  Nortoay  (A),  probably 
the  same  case  as  that  cited  by  Lord  Hale,  is  also  against 
the  donor,  bat  it  is  not  there  said  that  the  judges  finally 
decided  the  pointy  see  also  contrh,  Southwell  v.  fFade{l)t 
whexein  is  my  Lord  Ckdce's  judgment.  A  debt  due  to  a 
corporatioii  still  remains,  though  their  name  is  dianged  by 
a  new  charter  (m),  see  further  on  this  pointy  eaUe,  §  699. 

if)  1  Inat.  52.  b.;  2  RoU.  Abr.  12.  Godb.  21 1. 

(ff)  3  Burr.  1866.  (A)  Winch,  37. 

(A)  3  T.  R.  199.  (7)  1  RoH.  Abr.  816. 

<t)  1  ImL  18.  b.;  Moor,  283;  (m)  8  liCr.  238. 
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INCOKPOKBAI. 
BBBSOITA- 


IL  l^ofD  jfxwM!bifM  mas  be  clafmeO. 

§  729.  F)rtmeki$m  deriped  finm  the  I  $  729.  Mi^  be  ekumed  h^  CkarUr. 
Crown.  I  Comiruetum  qf  Ckarter, 


by  charter. 


Frandiiiet  de.        §  729.  All  fianchisefl  9ie  derived  from  the  Crown^  and 
Crown.  ought  to  be  claimed  by  charter  or  by  prescription,  whidi 

supposes  a  graut  (n) ;  for  whatever  may  be  claimed  without 
matter  of  record^  may  be  claimed  by  prescription  (o),  as  the 
privil^e  to  be  a  county  palatine,  to  hold  a  court-leet,  &c., 
see  ante,  §  623  etseq.;  but  franchises  and  libertiesiy  whidi 
cannot  be  seized  before  the  cause  of  forfeiture  appears  upon 
record,  cannot  be  claimed  by  prescription,  as  to  have  fb* 
gitives'  goods,  conusance  of  pleas,  and  deodands,  see  ante, 
§5  675, 676. 
May  be  claimed       Franchises  which  do  not  lie  in  prescription,  but  are  only 
allowable  by  charter,  if  the  grant  was  before  time  of  me- 
mory, may  be  claimed  by  charter  of  confirmation  or  allow- 
ance in  Eyre,  or  before  the  justices  in  Q.  B.,  C.  P.,  or 
Exchq.,  without  shewing  the  original  grant  (p),  and  abo 
witiiout  such  confirmation  or  allowance  (^) ;  and  an  allow- 
ance in  Eyre  was  held  peremptory  to  the  king(r),  but  not 
in  the  Q.  B.  if  the  grant  afterwards  appear  to  be  ill^al  (r); 
and  in  Biddtdpk  v.  AAer  (s)  it  was  held,  that  allowance  in 
Eyre  is  not  condusive  evidence  against  third  persons,  there- 
fore, where  the  plaintiff  proved  that  the  lords  of  the  manor 
of  Lancing  had  taken  and  enjoyed  wreck  for  ninety-two 
years,  held,  that  two  allowances  in  Eyre  and  a  judgment  in 
trespass  400  years  since  are  not  conclusive  evidence  agunst 
usage  for  that  time;  and  it  was  said  in  this  case,  ''  The  pre- 
sent records  were  no  more  condusive  evidence  than  an  in- 

(n)  2  Inat.  281,  496  ;  9  Co.  27  b.  RoU.  Abr.  201. 

(o)  1  Inst.  114.  (q)  2  RoU.  Abr.  200;  W.  Jo.  284. 

(p)  2  Inst.  281;  Que  qf  ihe  Abbot  (r)  2  RoU.  201. 

qf  Strata  MareeUa,  9  Co.  28  a;  2  («)  2  Wils.  23. 
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quisition  past  mortem^  or  a  yerdict  (in  many  cases)  touching  imcokpoebal 
the  same  matter,  which  is  often  res  inter  alias  acta,  as  in  the  ^^^Kn^' 
action  of  trespass;  it  might,  perhaps,  be  brought  by  the 
person  then  in  possession  against  persons  who  were  mere 
wrongdoers  for  anything  that  appears;  in  pleading  an 
allowance  in  Eyre,  the  true  way  is  to  allege  an  immemorial 
usage,  and  then  also  to  produce  the  allowance  in  B.  R.  or  in 
Eyre  (/).'* 

.730.  An  ancient  charter,  if  the  words  are  general  or  Conitractioii  of 
obscure,  shall  be  construed  according  to  ancient  allow- 
ance (u),  or  .according  to  the  import  of  the  words  when  the 
charter  was  made,  and  subsequent  usage;  but  if  the  charters 
were  granted  within  time  of  memory,  then  they  are  plead- 
able without  shewing  any  allowance  (x).  By  the  3  (or  3 
&  4)Ed.  6,  c  4,  and  18  EL  c.  6,  if  the  charter  be  lost,  shew- 
ing an  exemplification  or  constat  of  the  roll  is  sufficient  (y). 

Of  franchises  which  may  be  claimed  by  prescription,  as 
wreck,  wai^  stray,  &c,  as  they  may  be  originally  claimed 
by  usage,  which  is  a  matter  in  pais,  so  usage  may  support 
them  without  the  aid  of  any  record  either  of  creation, 
allowance,  or  confirmation  (z).. 


UI.  l^oiD  Jfxnta!biu%  mag  he  loM  or  Ittsttoseb. 


$  731.  Merger  qf  FranchUe»  in  the 
Cnnffu. 
Sevivor  qf  Franehteee. 


§  732.  Foffeiifire  qf  Pranehieee, 
Surrender  qf  Pranehieee, 


§  731.  If  firanduses  and  liberties  are  granted  by  the  queen,  FnnchiMf  may 
which  were  before  in  esse,  and  afterwards  by  escheat  surren-  „nion\o  ule" 
der,  or  otherwise  come  back  to  the  Crown,  they  are  re-  Crown,  by 

(0  Per  Holt,  C.  J.,  1  Salk.  184,  (y)  2  Inrt.  282. 

cited  and  recognised  in  Biddulpk  t.  {iJ  Caee  of  the  Abbot  qf  Strata 

Ather,  2  Will.  23.  MareeOa,  9  Co.  28  a  ;  tee  also  2 

(«)  2  Inst  282 ;  9  Co.  28  a.  Inst.  281 ;  Kitch.  eOb. 

(«)  9  Co.  28  a. 

VOL.  I.                                                  P  P 
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wied^  mi£^  qbUaji^  hCm  wdnin  ■odk  poflBeawni^  md  if  uw 
wied^  mU^  chIijljf^  &&  were  appennaEt  benre  to  poHwia 
tbe  ^ipendsicj  ii  extiBCl^  and  dteqneoi  iiatiaad  of 
bkjmre  eormm(a);  hmt  wheats  fiaadhiBe  ivas  at  die 

tkeCnnT  Iwyiming  erected  and  omted  bfdie  kin^  and  ivaa  not 
befixe  pared  of  any  andk  flower  of  die  Crown,  diore,  by 
die  afJCJMuion  of  diom  again  to  die  Crown,  it  is  not  er- 
taicty  nor  die  ap|W'  imIbim  j  of  it  aerered  fifooi  tibe 
BI0D8 ;  aa  if  a  uir^  inaiLeC,  nuudrody  leel^  pHS* 
die  like,  are  jqipendanta  to  raanofs,  or  in  groae^ 
wards  ooraes  bai^  to  die  Oown,  it  ranains  in  en^  not 
meiged  in  die  Crown,  for  it  was  at  first  newiy  ereatod  bj 
die  king,  and  was  not  in  ene  belbre,  and  time  and  naage 
haye  made  it  iqipeodant  (6),  dmefive,  where  a  fientenant 
of  diekii^sdhaoe  had  tide  by  prescription  to  hont  widnn 
die  manor  of  &,  as  in  die  pmlieaof  die  dtaee,  if  die  manor 
eame  to  die  king,  and  aftorwardBwasregnuited,  dielibertj 
to  hunt  there  was  not  extinct(cX  jet  it  seems  donbtfiil 
whether  die  grant  of  a  hnndred  einee  die  14  £.  S,  c.  9,  be 
good(if),  at  least  it  cannot  be  good  mdess  where  the  hun- 
dred had  been  granted  in  lee  before  that  statate  {e) ;  for 
andent  hundreds,  which  were  united  to  the  counties  by  the 
2  Ed.  3,  c.  12,  could  not  afterwards  be  granted  by  the  king, 
and  those  which  were  excepted  in  that  statute  as  bebg 
granted  in  foe,  wh»i  they  came  again  to  the  Crown,  ooold 
not  be  regranted  because  they  were  meiged  in  the  Crown  (f). 

Eefifmr  of  But  all  such  fianduses  as  become  meiged  in  the  Crown, 

being  the  ancient  revenues  of  the  Crown,  may  become  re- 
viyed  by  Act  of  Pariiament,  as  the  liberties  annexed  to  the 

(a)  Gue  of  the  AUoi  ^  StrmU  dao  Dy.  44,  pL  32;  108.  pL  3t; 

MareeOm,  9  Co.  25;  ne  ako  PlowiL  ffeddy  t.  WkeeikomBe,  Cio.  EL591. 

219 ;  Moor,  474 ;  Fklm.  78 ;  1  Andr.  (e)  Dy.  327  «,  pi.  3. 

87.  (lO  ^  ▼•  KmgmmU,  3  Mod.  20t. 

{b)  Ib.;nealM  JSSr/oAiiIkr«y'«  (e)  lb.;  tee  alM  1  Yc^  399;  i 

ea9€,  6  Ed.  3. 32,43;  Ed.  3.32;  md  P.  Wbm.  400. 
other  ntfaorities,  cit     9  Co.  24  b; 
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poesefidoDS  of  the  abbeys  were  revived  by  the  32  H.  8,  c.   iNcompouAL 
24 ;  but  those  which  are  not  extinguished  by  a  reunion  to     "m™tJ.^' 


the  Crown  do  not  require  to  be  revived  (/);  therefore,  where 
the  king  granted  bonafehnvniy  &c.,  to  an  abbot,  and  his  pos- 
seesions  were  given  to  the  king  by  the  27  H.  8,  or  32 IL  8, 
the  king  became  seised  of  them  agaia  as  before  (/). 

732.  Franchises  may  also  be  lost  by  forfeiture.  Some  Forfeltare  of 
franchises  are  lost  by  non-user,  as  a  fair,  market,  court,  or 
such  like  liberties,  wherein  the  subjects  have  an  interest  for 
their  common  prolSt  or  common  justice,  these  will  be  for- 
feited by  disuse,  and  non-user  will  then  be  a  cause  of  seizing 
the  same,  but  the  non-user  of  parks  or  warrens,  or  such  like, 
which  are  to  the  profit  only  or  pleasure  of  the  owner,  is  not 
any  cause  of  their  forfeiture  (ff);  so,  a  corporation  may  be 
forfeited  by  a  breach  of  the  trust  reposed  in  tiiem  (A) ;  see 
fiirther,  ante,  §  372 ;  also  as  to  forfeiture  generally,  see  post, 
Tttle  to  THmos  Real. 

A  franchise  may  also  be  lost  by  surrender,  as  where  a  Swnenderof 

.         -  franehites. 

corporation  surrenders  its  charter,  see  ante,  §  728 ;  as  to 
usurpation  or  disturbance  of  a  franchise,  see  post.  In- 
JI7BIE8  TO  Things  Bbal. 

(/)  9  Co.  25  a.  (A)  W.  Jo.  283 ;  Skinn.  320  ;  4 

(^}  Cro.  Jac.  155.  Mod.  58 ;  12  Mod.  IS,  272. 
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BOOK    11. 


THE  TENTJBE8  BY  WHICH  THINGS  HEAL  MAY  BE  HELD. 


The  subject  of  Tenures  may  be  considered  under  tlie 

following  heads : — 

Chap.  I. 

OV  TH«  MATUBS  OF  TBN1JBB8   IN   OBRB&AI.. 

Chap.  II. 

MODERN  WRMM,  TBNVRH8. 

Chap.  III. 

COPYHOLDS   AND   BASK  TBNVBKS. 


CHAPTER  L 


OF  THE  NATURE  OP  TENURES  IN  GENERAL. 


§  733.  DefinUUm  qftke  Word  *<  Te- 


734.  J%mff9  lying  m  Tenure. 
Thinge  lying  in  Grant. 

735.  Dietinetum  qf  d^ereni  TV- 


KnighVe  Service,  Sfc. 
Tknuree  in  Capiie. 
8tai.  Quia  Brnptoree,  18  JS.  1 , 
e.l. 

736.  Bxteni  qfihe  Statute. 

737.  Derivation  qf  other  Tennree. 
Ancient  Demeene. 
Burgage  TVntire. 


§  737.  Gavelkind. 
Copyhold. 
Socage. 

738.  Qaality  and  QuantHy  ef  the 

Servicee. 
Free  and  baae. 
Certain  and  uncertain* 
Lay  and  apiritual. 

739.  What  Tennrea  art  tHB  re- 

mainingf  or  otherwiae. 
12  C.  2,  c.  24. 

740.  Application    ^    the    Term 

"  Tenure:* 


§  733.  Under  the  word  '^  tenure"  b  comprehended  eveiy 
kind  of  holding  of  an  estate^  but  is  more  properly  implied  to 


DefinitJon  of 

nnra."  AQJ  holding  which  is  coupled  with  a  service,  derived  fiom 
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the  feudal  law^  according  to  whicli  it  became  a  maxim,  al-.  tenumb. 
though  now  little  more  than  a.  fiction,  that  all  lands  were 
held  either  mediately  or  immediately  of  the  queen,  by  some 
service,  whence  the  thing  holden  was  designated  by  the  name 
of  a  ''  tenement,"  the  person  holding  by  that  of  "  tenant," 
and  the  manner  of  holding  by  that  of '^  tenure." 

734.  Upon  this  principle  is  grounded  the  distinction  be*  Things  lying  in 
tween  things  lying  in  tenure,  and  those  lying  in  grant.  As  "'** 
a  rule,  an  incorporeal  hereditament  holden  of  a  subject  does  g^^^  ^^^^  "* 
not  lie  in  tenure,  for  there  could  be  no  tenure  without  some 
service;  and  to  every  service,  except  that  which  is  done  by 
firankalmoigne,  distress  was  and  still  is  inddent;  but  as 
there  is  not  in  an  incorporeal  hereditament  anything  upon 
which  the  lord  to  whom  the  service  is  due  can  distrain,  in 
case  the  service  be  not  performed,  an  incorporeal  heredita- 
ment is  said  not  to  Ue  in  tenure  (a) ;  therefore,  a  fair  does 
not  lie  in  tenure,  because  the  grantor  has  no  remedy  by  dis- 
tress for  the  service  reserved  in  the  grant  of  a  fair  (b) ;  so, 
an  advowson  appendant  to  a  manor  does  not  lie  in  tenure, 
for  as  such  advowson  is  appendant  to  the  whole  manor,  the 
grantor  cannot  enter  and  make  distress  upon  any  one  part 
of  the  manor  for  the  service  reserved  (e) ;  but  an  incorporeal 
hereditament  holden  immediately  of  the  Crown  lies  in  tenure, 
for  the  queen  has  by  her  prerogative  a  power  of  distraining 
in  any  part  of  the  tenant's  land,  for  the  services  reserved  in 
the  grant  of  the  incorporeal  estate  (d). 

So,  in  some  cases,  even  an  incorporeal  hereditament  may 
lie  in  tenure,  although  it  be  holden  of  a  subject,  as  the  ves- 
tore  or  herbage  of  land,  for  a  distress  may  be  upon  the  land 
for  the  service  reserved  in  the  grant  of  the  vesture  or  herb- 
age {e) ;  and  the  better  opinion  seems  to  be  that  an  advow- 
son in  gross  lies  in  tenure,  because  the  grantor  may  distrain 

(a)  Bro.  Ten.,  pi.  34,  75 ;  1  Inst.       144. 

47,  98, 142.  (d)  Id.,  pL  18,  34 ;  1  Inst.  47. 

(b)  Jew^9  cm,  5  Co.  3.  (e)  1  Inst.  47. 
\c)  Bro.  Ten.,  pi.  34 ;  1  Inst.  142, 
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upon  the  glebe,  if  aoj  beast  of  the  patnm  be  there,  tcft  tlie 
service  reserved  in  the  gnmt  of  the  advow8on(/);  sOyare- 
mainder  andrevernon,  Aoogfa  both  inooijiorea],  neTerthdesB 
lie  in  t^rare,  for  although  the  grantor  has  no  remedy  for  the 
service  reserved  daring  the  oontinnanoe  of  the  parti<ailar 
estate,  yet  hemay^as  mxm  as  this  is  determined,  distrainer 
the  service,  and  if  it  be  apeconiaiy  one,forthearrearthere- 


Difldnctioii  of 
diffenatte- 


Knigbt's  ter- 


Teanrefin 
eapite. 


Statate  QKta 
Bnmtorut 
18  £.  1,  c.  1. 


735.  Tenures  are  distinguished  primarily  in  reference  to 
the  services  coupled  with  them,  as  t^iure  by  knight's  service, 
tenure  by*escuage  or  service  in  a  voyage  royal,  tenure  by 
grand  or  petit  seijeanty,  tenure  by  comage,  that  is,  by 
winding  a  horn,  and  tenure  by  castieguard,  that  is,  by  de- 
fending a  castie,  some  of  which  have  been  abolished  by  the 
12  C.  2,  c.  24,  and  others  have  been  suffered  to  remain. 

Some  tenures  are  so  named  firom  the  person  of  whom  the 
land  was  held,  as  tenure  m  eapite  where  the  hol£ng  was 
of  the  person  of  the  king,  and  t^iure  in  gross  where  the 
holding  was  of  a  subject,  either  as  of  lus  person  or  as  of  an 
honour  ormanor  of  which  he  was  seised.  Before  the  statute 
Quia  EmptoreSf  18  E.  1,  c.  1,  any  person  might  by  a  grant 
of  land  have  created  a  tenure  as  of  his  person,  or  as  of  his 
honour  or  manor,  and  although  by  Magna  Charta»  c.  32,  a 
man  could  not  alien  so  much  of  his  land  as  not  to  leave 
enough  to  answer  the  services  due  to  the  superior  lord,  yet 
as  that  statute  did  not  remedy  the  evil  then  complained  o^ 
it  is  provided  by  the  18  E.  1,  c.  1,  that  if  any  tenant  should 
alien  any  part  of  his  land  or  tenement  in  fee,  the  alienee 
should  hold  the  part  so  aliened  immeoBately  of  the  diief 
lord  of  the  fee,  and  should  be  forthwith  charged  with  the 
service  for  so  much  as  pertained  to  the  s^d  lord  for  such 
part  in  proportion  to  the  whole  quantity  of  the  land.  Snoe 
this  statute,  if  a  lord  conveyed  a  customary  estate  to  the 


(/)  Bro.  Ten.,  pi.  4 ;  1  Inst.  144. 
{g)  Bro.  Dirtr.,  pi.  47  ;  Perk.  627 ; 


1  Inst.  47, 144 ;  OtfVM  ctue,  I  Co. 

62. 
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tenant,  he  could  not  reserve  to  himself  the  ancient  services,      tbnpres. 
for  by  reason  of  the  statute,  the  tenant  must  thenceforth 
hold  of  the  superior  lord,  and  not  of  the  grantor  (A). 

736.  As  this  statute,  althou^  made  after  the  Statute  efe  Extent  of  the 
Donis,  is  confined  to  lands  and  tenements,  of  which  the  fee 
is  granted,  yet  if  a  gift  in  tail  were  made,  the  donee  should 
hold  of  the  donor  and  not  of  the  chief  lord ;  for,  eo  long  as 
the  leveision  continued  in  him,  the  donee  must  hold  of  him, 
and  the  law  will  not  suffer  the  donee  to  hold  both  of  the 
donor  and  of  the  chief  lord  (2);  but  if  a  baron  seised  in  fee 
of  an  inheritance  in  the  right  of  his  feme,  made  a  gift  in 
twil,  thedonee  should  not  hold  of  the  baron,  but  of  the  lord 
of  whom  the  feme  held,  because  the  baron  had  nothing  but 
in  right  of  the  feme  (A). 

Notwithstanding  this  statute  speaks  only  of  estates  in 
fte  simple,  yet  if  a  gift  was  made  to  A.  for  life  or  in  tail 
with  remainder  to  B.  in  fee,  the  tenant  for  life  or  in  tail 
should  hold  of  the  chief  lord,  for  as  the  whole  fee  is  de- 
parted with  by  the  donor,  ndther  of  the  donees  can  hold  of 
the  donor,  and'  consequently  both  must  hold  of  the  chief 
lord(/);  if  the  tenant  in  tail  had  the  reversion  in  himself, 
there,  although  the  two  estates  continued  distinct,  yet  as  he 
could  not  hold  of  himself,  the  tenure  of  the  estate  tail  was 
suspended,  and  he  was  tenant  to  the  lord  in  fee(m);  so,  as 
a  man  seised  of  two  manors  might  before  this  statute  by  a 
jfeoffinent  in  fee,  bo  he  may  now  by  a  gift  in  tail,  convey  a 
parcel  of  one  manor  and  a  parcel  of  another  to  be  holden 
of  himself  as  one  tenancy  of  the  same  service,  and  the  ser- 
vice shall  in  that  case  be  regardant  to  both  manors  (n). 


(A)  Bradihaw  ▼.  Lawton,  4  T.  R  (Q  2  Inst.  505. 

443;  see  alw>  Reap  t.  J?iifi#tii^/o»,  (m)  Bro.  Ten.  84, 107;  F.  N.  B« 

4  East,  271.  143,  A.;  Gilb.  Ten.  by  Watkina,  n. 

(f)  Bro.  Ten.,  pi.  21,  37;  2  Inst.  42;  Vin.  Abr.  tit.  Tenure,  (H.a.), 

505 ;  2  Roll.  Abr.  501 .  pi.  12. 

(A)  1  Inat.  23 ;  2  Inst  502.  (»)  2  RoU.  Abr.  499. 
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DeriTAtionof 
other  teBiii«. 
Ancient  de- 

Boi^gagete- 
nare. 

GmTelkind. 
CopyliokL 


l^flknage. 
Socage. 


737.  Some  tenured  derive  their  name  &om  die  natoie  of 
the  land,  as  tenme  in  andiHit  demesne,  that  is,  hdding  Linda 
parcel  of  the  royal  demesne;  others  fiom  the  place  where 
the  land  liesy  as  tenure  in  burgage,,  that  ifl|y  a  holding  of  lands 
or  tenements  in  a  boron^ ;  others  fiom  a  particular  kind 
of  service,  as  tenure  in  gavelkind ;  others  fiom  the  mode  of 
creating  the  tenure,  as  tenure  by  copy,  that  is  by  copy  of 
court-roll,  tenure  by  the  veige,  that  is,  fiom  the  ceremony 
of  takii^g  the  verge  or  little  rod,  as  the  symbol  of  taking 
the  estate ;  and  others  fiom  the  quality  of  the  tenure,  as 
tenure  in  villenage.  So;,  ii^  as  some  suppose,  socage  is  derived 
firom  soe  free,  then  tenure  in  socage  is  as  much  as  fiee 
tenure;  but  if,  as  others  suppose,  it  is  derived  from  soe  a 
plough,  then  it  is  as  much  as  tenure  by  plough  service  (o). 

Qnafitj  and  738.  Tenures  are  likewise  distingtiished  according  to  the 

the  aeirice.  quality  of  the  SCTvice  into  free  or  base,  fiee  services  were  such 
Free  and  bate,  as  were  not  unbecoming  a  soldier  or  freeman  to  perfbnn,  as 
to  serve  the  lord  in  the  wars;  base  services  were  such  as 
were  fit  only  for  peasants  to  perfimn,  as  to  plough  the 
lord's  land  and  the  like.  The  services  might  also  be  cer- 
tain or  uncertain;  certain  services,  whether  base  or  free, 
were  such  as  were  stinted  in  quantity,  and  could  not  be 
extended,  as  to  pay  a  stated  annual  rent^  or  to  plough  for 
such  a  number  of  days.  The  uncertain  services  depended 
on  contingencies,  as  to  do  military  service  in  person,  or  pay 
an  assessment  in  lieu  of  it,  which  are  free  services,  or  to  do 
whatever  the  lord  should  command,  which  is  a  base  or 
villein  service.  The  free  tenures  are  (or  were)  kni^t's 
service,  escuage,  grand  or  petty  serjeanty,  and  socage  te- 
nure, &C.;  those  which  were  originally  of  the  base  kind  axe 
tenure  in  ancient  demesne,  tenure  by  copy,  and  by  the 
vei^e,  and  tenure  in  villenage,  which  was  by  distinction  a 
base  tenure.     All  the  above-mentioned  tenures  are  of  the 


Certam  and 
nnoertain. 


(o)  Litt.,  chap.  5 ;  Somn.  Gavelk.  133 ;  Wright.  Ten.  142 ;  2  Comm.  80. 
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lay  kind^  but  the  tenure  in  frankalmoigne,  or  by  diyine      tbnpreb.  , 


Bervice^  is  of  the  spiritual  kind.  ^^^Lf"^  *^^" 

739.  Of  these  different  tenures,  one,  namely  tenure  in  Whattenaret 
villenage  which  was  another  name  for  slavery,  has  fallen  ingorother- 
into  absolute  disuse,  and  those  which  in  their  origin  were  ^^' 

also  base  have  long  ceased  to  be  so,  as  will  appear  more 
fully  hereafter.  Of  the  free  tenures,  some,  as  tenure  by 
knight's  service,  escuage,  and  socage  in  capite,  have,  with  all 
their  burthensome  incidents,  as  homage,  wardship,  marriage, 
and  relief,  &c.,  been  abolished  by  the  12  C.  2,  c  24,  which  12  C.  2,  e.  24. 
provides  that  aU  lands  held  of  his  Majesty  or  any  other 
person  should  be  turned  into  free  and  common  socage. 
There  remain  among  the  tenures  of  the  free  kind  which 
demand  further  consideration,  only  grand  and  petty  ser- 
jeanty^  socage  tenure,  tenure  in  burgage,  and  tenure  in 
gavelkind,  see  infra,  §  747  et  seq.  The  tenures  of  inferior 
origin  that  are  still  extant  'are  copyhold  tenure,  customary 
freehold,  and  tenure  in  ancient  demesne,  with  some  varia- 
tions thereof,  see  m/ro,  §  765  etseq. 

740.  On  the  feudal  principle  before  mentioned,  of  all  lands  Application  of 

,    ,  '^         '^  '  the  term "  te- 

bemg  holden  of  the  queen,  estates  in  land,  though  uncon-  nwe." 
nected  immediately  with  any  service,  are  described  in  simi- 
lar terms  as  an  estate  in  fee  simple,  the  owner  of  which, 
though  it  is  the  highest  of  all  estates,  is  described  as  a 
holder,  namely,  tenant  in  fee ;  so,  in  like  manner,  tenant  in 
fee  tail,  for  life,  in  dower,  and  the  like ;  and  the  obligations 
arising  from  tenure  still  attach  to  the  ownership  of  such 
estates,  as  an  obligation  to  repair  highways  and  bridges,  see 
ofite,  §  103 ;  so,  a  liability  to  be  assessed  to  the  sewers' rate, 
§  115. 
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CHAPTER  IL 

SOCAGE,   AND   OTHEE   MODEKN  TBNUEB& 


SacT.  L 
§  741.  SocAftg  TBinru,  ait*  its  ihcdkhtb. 

Sect.  IL 
§  747.  QwLAm  akv  pbttt  snumAarr. 

Sbct.  m. 
§  749.  BomoASB  TurumK. 

Sbct.  IV. 
§  7&3.  Tbhubb  or  «ATXuKm. 

Sect.  V. 
§  761.  TsNums  or  rmAKKALMOiGNB. 


Ab  the  teinne  of  all  landB  la  tnnied  into  finee  an 
socage  by  tlie  12  C.  2,  c  24»  exoqyt  grand  aerjeanly,  anl 
some  few  others  therein  mentioned,  it  will  be  neoesBBij  to 
oonoder  the  propertieB  and  incidents  of  this  temire,  and 
other  tenures  of  an  equally  fiee  nature,  as  grand  and  pet^ 
serjeaniy,  burgage  tenure,  tenure  in  gavelkind,  and  fiank* 
almoigne. 
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SECTION  L 

SOCAGE   TENUHEj   AND  ITS  INCIDENTS. 


§  741.  Feaify  ineideni  to  Soeagt  7V- 


742.  Aids. 

Primer  SiUin* 

743.  Wardship. 

Properiiei  qf  Ouardiamkip. 
Derived  firom  Tenure. 


§  743.  H  reepeet  of  Lands  hy  Ds- 
seent  only. 

744.  Who  not  to  be  Quardian. 

Not  an  Ji^ant. 

745.  Accounting  hy  Guardian. 
Duration  of  Guardianship. 
Not  alienable. 

Extent  qf  Guardian's  Power, 


746.  Marriage. 

§  741.  Free  and  common  socage  properly  denotes  a  tenure 
by  any  certain  and  determinate  service,  by  which  it  was 
nudnly  distinguished  from  knight's  service.  The  incidents  Foltj,  &c.,  in- 
of  socage  tenure  before  the  statute  were  fealty,  aids,  relief,  ^l^tenure.' 
primer  seisin,  wardship,  marriage,  fines  for  alienation, 
and  escheats.  Fealty  was  the  oath  taken  by  the  tenant 
which  served  as  a  bond  between  him  and  the  lord.  This 
oath,  which  is  not  taken  away  by  the  statute,  may  be  re- 
quired by  every  lord  of  whom  tenements  are  holden  at  this 
day,  and  usually  draws  after  it  suit  of  court  (a). 

742.  Aids  for  knighting  the  son,  and  marrying  the  eldest  Aids. 
daughter,  were  fixed  as  to  their  amount  by  the  28  E.  1,  c. 
36,  but  are  abolished  by  the  12  C.  2,  c.  24. 

Belief,  which  was  a  fine  paid  to  the  lord  on  taking  up  the  Relief, 
estate  on  the  death  of  the  last  tenant,  was  and  still  is  due 
on  socage  tenure,  and  as  it  is  an  incident  of  common  right 
to  this  tenure,  it  is  not  necessary  to  set  forth  a  title  to  it  in 
replevin  {by  A  relief  of  a  knight's  fee  was  51,  or  one- 
quarter  of  the  supposed  value  of  the  land,  but  a  socage  re- 
lief was  one  year's  rent  (e) ;  so,  a  relief  in  knight's  service 
was  only  payable  if  the  heir  was  of  full  age  at  the  death  of 

(fi)  litt.,  88.  117  et  seq.!  2  Comm.  (b)  Freeman  y.  Booth,  3  Lev.HS. 

85  ;  Sdlliv.  Lect.  68.  (r)  I  Inst.  76.  a.;  2  Comm.  86. 
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Primer  ■eiiiii. 


his  ancestor,  but  it  was  otherwise  with  a  socage  rdlief, 
which,  as  Ldttleton  says,  must  be  paid  presently,  or  ^ 
lord  might  distrain  tor  the  same  (d). 

The  statute  reserves  the  relief  incident  to  socage  tenme, 
and  therefore,  where  lands  in  fee  ample,  or  fee  tail,  are 
holden  by  a  rent,  a  relief  is  dne  of  common  right  upon  tiie 
death  of  the  tenant,  that  is,  when  the  same  is  in  poesessioo, 
but  if  only  a  renuunder  or  reverdiHi,  expectant  upon  an 
estate  tor  life,  descends  on  the  heir,  the  relief  is  not  leyiable 
until  after  the  death  of  the  tenant  for  life,  and  it  seems 
doubtful  whether  it  be  payable  at  any  time  {e).  Where  the 
tenure  is  by  fealty  only,  no  relief  is  due(y),  and  see  fur- 
ther, post,  as  to  the  rights  of  the  lord,  §§  845  etseq. 

Primer  seisin,  which  was  a  feudal  burthen  similar  to  the 
relief,  was  incident  to  tenants  in  caqnUy  as  wdl  in  socage 
tenure  as  in  knight's  service,  and  is  in  both  cases  expressly 
abolished  by  the  statute. 


Wuddiip. 


Propertieiof 
gnardiainbip. 

DeriTed  from 
tenure. 


In  raepect  of 
Undi  by  de- 
tonly. 


743.  Wardship  is  another  incident  common  to  the  tenure 
in  chivahy  and  to  socage  tenure;  it  was^  however,  veiy 
different  in  its  nature  in  these  two  tenurest  bdng  in' the  for- 
mer case  an  oppressive  burthen,  and  in  the  latter  beneficial 
for  the  infant. 

The  properties  of  this  spedes  of  guardianship  are  as 
foUow : — 

First — It  springs  like  the  one  in  chivalry,  wholly  out  of 
tenure,  therefore  the  title  to  it  cannot  arise,  unless  the  in- 
fimt  is  seised  of  lands  or  hereditaments  lying  in  tenure,  for 
if  he  be  seised  of  a  rent  or  common  of  pasture  and  other 
hereditaments  not  lying  in  tenure,  then  he  may  choose  his 
guardian  (^). 

Secondly — ^Like  guardianship  in  chivalry,  it  is  deemed  to 
take  place  on  a  descent  only,  and  not  where  the  infant 


(d)  Litt.,  8.  127;  2  Roll.  Abr.      Pretnum  t.  Booiht  3  Ler.  145. 
519.  (/)  lln«t.93.a. 

(«)  Keaw.  S3  b,  84  a;  Kitch.  146  b;  (ff)  ]  Inst  88.  b. ;  Bug,  n.  (3). 
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comes  in  by  purchase,  although  this  was  at  one  time      tenurm. 
doubted  (A)>  see  further  Dig.  P.  m.  tit.  Guabdian  and 
Infant. 

744.  Thirdly — The  guardian  must  be  one  to  whom  the  who  not  to  be 
inheritance  can  by  no  possibility  descend  (t),  therefore,  says  *^ 

Lord  Coke,  the  elder  brother  of  the  half  blood  shall  not 
have  the  custody  of  the  land,  because  he  may  poscdbly 
inherit  (A).  If  there  are  two  or  more  in  equal  degree,  he 
who  first  gains  possession  of  the  heir  shall  have  the  custody 
of  him,  unless  they  be  uncles,  or  lineal  descendants  of  the 
in&nt,  when  the  eldest  will  be  preferred  (Z) ;  but  where  an 
in&nt  derives  lands  ex  parte  patemd  and  ex  parte  matemd, 
the  next  of  kin  on  either  side  seizing  the  infant  is  entitled  to 
the  custody  of  the  body  (m);  but  the  next  of  blood  of  the 
part  of  the  father  shall  enter  into  the  lands  of  the  part  of 
the  mother,  and  vice  versd  (m). 

If  the  person  entitled  to  be  guardian  is  himself  under  Not  an  infiuit. 
custody  of  a  guardian,  the  wardship  of  the  first  infant  en- 
titles the  guardian  to  the  custody  of  the  second  infant,  and 
he  is  said  to  be  guardian/?^  cause  de  ward{ji) ;  so,  an  inftnt 
not  in  the  custody  of  another  cannot  be  guardian  in  socage, 
because  no  writ  of  account  Ues  against  an  infant  (o),  see 
further.  Dig.  P.  m.  tit  Guabdian  and  Infant,  so,  for 
the  same  reason,  an  idiot,  lunatic,  deaf  and  dumb,  or  blind 
person,  or  a  lepe^  cannot  be  a  guardian  (p). 

745.  In  the  fourth  place,  a  guardian  in  chivalry  was  not  Aocoimting  by 
obliged  to  account  to  the  heir,  but  it  is  otherwise  with  a  ^^^^ 

(A)  2  Mod.  176;  Vin.  Abr.  tit.  T.Jo.l7;  Carth.137,138;  9Mod.l42. 

Guardian,  (I.  1).  (/)  1  Inat.  88.  a. 

(t)  CareU  t.  Cfuddinffton,  Flowd.  (m)  Carell  ▼.  Cuddinffton,  Plowd. 

296;  1  InBt.  87.b.  296: 

(k)  I  Inat.  87.  b.;  bat  aee  Swan  (n)  Vangh.  184 ;  2  RoU.  Abr.  35, 

T.  GateUmd,  Cro.  El.  825;    S.  C.  40. 

nom.  8wm  t.  OaterUmd,  Moor,  635;  (o)  7  E.  3.  46 ;  16  E.  3.  52,  Ac- 

S.  C.  nom.  Swan* 9  cote,  Ow.  128 ;  count. 

2  Andr.  171;  2  RoU.  Abr.  40;  also  {p)  FUt.,  L  1,  c.  10. 
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Dantioaof 


Not 


Extcot  of  gtuft' 
dian's  powcfs. 


goflidiaii  in  Bocage,  who  ahall  not  take  any  issues  or  pro&to 
to  his  own  use,  but  only  to  the  ose  and  porofit  of  die  heir  (9*^ 

Fifthly — ^Wanlship  in  chivalry  oontinned  over  make 
nntil  theage  of  twenty-one,  and  over  females  until  sixteea; 
but  wardship  in  socage  continneB  only  until  the  age  of  finr- 
teen(r). 

Sucthly — Guardianship  in  socage  being  whoDy  for  the 
benefit  of  the  infiint,  and  not  in  any  reepect  for  the  guar- 
dian's profit,  it  is  not  a  subject  of  alienation,  forfeiture,  or 
snccesBMMi,  as  wardship  in  chivaliy  was  («)• 

So,  guardianship  in  socage  extends  not  only  to  the  perBon 
and  socage  estates,  but  also  to  hereditaments  not  lying  in 
tenure  {t),  and  even  to  copyhold  estates  unless  there  is  a 
special  custom  for  a  lord's  a]q[Knnting  a  guardian  of  them  («}, 
but  not  to  personalty  (tt). 


Marrii^^  746.  There  remain  two  other  inddents  formerly  belong- 

ing to  this  tenure  which  may  be  briefly  noticed,  as  they  no 
I(»ger  exist,  namely,  marriage,  tod  fines  for  alifsnation. 
Marriage  of  the  ward  was  a  source  of  great  profit  to  the 
guardian  in  chivalry,  but  the  contrary  to  the  guardian  in 
socage,  for  the  latter  was  bound  to  account  for  the  value  of 
the  marriage(:r);  the  statute  has,  however,  abolished  this  ist- 
cident  to  tenure  inbothcases,  so  likewise  fines  for  alienation 
which  were  common  to  the  two  tenures  (y);  but  it  is  other- 
wise with  escheats^  to  which  lands  of  socage  tenure  are  stiB 
bicid^nt. 


(q)  Litt.,  wet.  123 ;  1  Inst.  8S.  b.; 
HaiK..  11.(11). 

(r)  litt.,  sect  123;  1  Inst  78.  b. 

(f)  Carta  ▼.  CuddmgUm,  Plow. 
293;  1  Inst  84.  b.;  Vsagh.  181 ;  bnt 
see  F.  N.  B.  143,  P. ;  end  BMr%.  Co. 
litt  88.  b.,  n.  (B.) 


(0  1  Inst  88.  a. 

(«)  Hntt  17;  SgUttm't  erne,  I 
Bon.  Abr.  40;  Ckmrek  r.  Ckdm&rt, 
Lntw.  1181. 

(jr)  Litt,  sect  123. 

(Sf)  1  Inst  73;  2  Inst  65  W  My.- 
Wri^t  Ten.  210. 
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SECTION  II. 
GRANB  AND  PETTY  SBBJEANTY. 

I  747.  P^noiua  Ser^ieet  UUmg  to   I  §  747.  Bp0cUa  PtopmrHei  beUmging 
ikue  Temirei.  \  to  Grand  Setjewty, 

748.  Pettp  Serjeaniy. 
Homage  Attnee$treli, 


§  747.  These  two  tenuieB  differ  fiom  all  others  that  have  Personal  aer- 
eyer  existed,  inasmach  as  the  services  coupled  with  them  these  tenures. 
are  personal  services  to  be  performed  in  relation  to  the 
person  of  the  queen,  and  are  purely  honorary.  Grrand  ser- 
jeanty  consists  in  the  honorary  services  of  carrying  the 
queen's  sword  or  banner,  of  officiating  as  butler  or  carver, 
&c  at  the  coronation,  or  of  bdng  steward,  constable,  or 
chamberlain  of  England,  and  the  like(2r);  so,  when  any 
held  of  the  king  by  comage,  that  is,  by  winding  a  horn 
when  the  Scots  or  any  enemy  came,  it  was  grand  serjeanty, 
but  if  lands  were  held  of  any  lord  by  such  tenure  it  was 
knight's  service  (a). 

Lord  C!oke  says  this  tenure  hath  seven  spedal  properties:  Special  pro- 
1.  To  be  holden  of  the  queen  only.     2.  It  must  be  done  [^g  tTgrand  ^~ 
when  the  tenant  is  able,  in  proper  person.    3.  This  service  ■•noan^- 
18  certain  and  particular.    4  The  relief  due  in  respect  of 
this  tenure  di£fereth  from  kni^t's  service.    5.  It  is  to  be 
done  within  the  realm.    &  It  is  subject  to  neither  aid  pur 
Jiure  fh  ehevaUer,  or  ./Sfe  marier;    and  7.  It  payeth  no 
e6cuage(&). 

As  to  the  second  property  of  being  done  in  person,  that 
necessarily  admitted,  and  still  does  admit  of  exceptions,  for 
in  an  early  case  it  was  hdid,  that  where  a  dtizen  of  London 
held  lands  by  the  tenure  of  presenting  a  towel  to  tiie  king 
to  wash  his  hands  at  the  coronation,  he  was  admitted  to  per- 
form the  service  by  deputy,  he  not  being  of  quality  to  per- 

(jr)  Lin.,  sect.  156.  (a)  Co.  Litt.  107.  b.  (ft)  I  Inst.  105.  b. 
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TOwuRKg.  form  this  high  and  honourable  service  (e) ;  and  it  seemfl  that 
no  person  under  the  degree  of  a  knight  could  be  admitted(c); 
and  as  a  woman  cannot  perform  the  office  in  person,  she  will 
be  admitted  to  do  it  by  deputy  (c);  so,  in  like  manner, 
where  the  heir  is  under  age,  he  is  disqualified  to  perfonn 
the  office  in  person* 

The  tenure  of  grand  serjeanty  is  expressly  retained  with 
a  reservation  of  all  the  honorary  services  peculiar  to  it»  bot 
as  regards  the  burthensome  incidents  which  it  had  in  com- 
mon with  knight's  service,  it  fidls  under  the  general  provi- 
sion by  which  they  are  abolished  (<f),  and  is  made  in  efiect 
free  and  common  socage,  as  is  said  by  Littleton  of  petty 
serjeanty,  litt  s.  180,  and  see  infra^  §  748. 

Petty  Serjeanty. 

Pettj  ter-  748.  Petty  serjeanty  consists  not  in  any  personal  service 

like  grand  serjeanty,  but  in  rendering  something  annually, 
as  a  bow,  a  sword,  and  the  like  to  the  queen,  which,  bang 
the  same  as  where  a  man  ought  to  pay  rent,  is  socage  in 
effi3ct(e);  it  is  probable,  therefore,  for  this  reason,  that 
it  is  not  expressly  mentioned  in  the  statute,  but  being  a 
tenure  in  capite,  though  of  the  socage  kind,  it  was  liable  to 
livery  and  primer  seisin,  from  which  it  is  rdieved  by  the 
general  provision  relating  to  these  burthens. 

Homage  aim.  There  is  another  tenure  mentioned  by  Littleton  under 
the  name  of  Homage  Auncestrell,  which  was  where  the 
same  tenant  and  his  ancestors  held  by  homage  of  the  sune 
lord  and  his  ancestors  (/).  This  tenure  is  not  expreaaly 
mentioned  in  the  statute,  but  falls  no  doubt  within  die 
general  provision  which  aboHshes  homage  (g).  It  had  in  all 
probability  expired  before  the  statute  was  passed,  as  my 
Lord  Coke  supposes  that  there  was  little  or  no  land  held, 
in  his  day,  by  that  tenure  (A)b 

(c)  1  Inst.  107.  a,  b.  (/)  Litt.,  1.  2,  c.  7. 

(d)  Harg.  Co.  Litt.  107,  n.  (1);  lee  (y)  Harg.  Co.  Litt  100.  b.,  n,  (1). 
also  GUb.  Eq.  Rep.  176.  (A)  1  Inat  100.  b. 

(«)  litt,  a.  159. 
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SECTION  in. 

TENURE  IN  BURGAGE. 


§  749.  What  if  Burgage  Tenure, 
Bortmgh'English. 
750.  Fnree  and  extent  qf  the  Cue- 
torn  in  regard  to  Deeeent, 


§  751.  Special  Cuetom. 
752.  Dower. 

Power  of  Ditpoeition  bg  Will. 


§  749.  Burgage  tenure  is  described  by  GlanvU  and  Little-  what  ii  bur- 
ton  as  but  tenure  in  socage  (t),  where  the  king  or  other  per-  ^^^  *«"«««• 
son  was  lord  of  an  ancient  borough  in  which  the  tenements 
were  held  by  a  rent  certain.  Such  boroughs  had  (and  still 
have)  divers  customs  which  are  connected  ¥rith  this  tenure, 
and  distinguish  it  from  the  ordinary  socage  tenure.  Such 
customs  are  known  by  the  name  of  Borough-English,  and 
they  alter  the  law  in  respect  of  descent  as  well  as  of  dower, 
as  also  as  to  the  power  of  devising. 

By  the  custom  of  Borough-English,  the  youngest  son  Boroogh-Eng- 
shall  inherit  to  his  father  as  to  the  lands  of  which  he  dies 
seised,  either  in  fee  simple  (A)  or  fee  tail  (2),  and  there  is  no 
difference  between  the  law  concerning  copyholds  in  Borough- 
English,  and  freeholds  in  Borough-English  (m) ;  so,  if  land 
in  Borough-English  be  ^ven  to  A.  and  his  heirs  for  the  life 
of  B.,  and  A.  die  in  the  lifetime  of  B.,  leaving  two  sons, 
the  youngest  shall  be  the  special  occupant,  because  the  heir, 
that  isy  representative  of  the  father,  as  to  land  of  that 
nature,  must  be  the  occupant,  for  where  custom  makes  an 
heir,  the  law  implies  all  mcidents  in  course  of  descents  (n). 


(t).  GlanT.,  1.  7,  c  3 ;  Litt.,  sect;  Salk.  243 ;  S.  C,  2  Ld.  Raym.  1024 ; 

162.  S.  C,  1  P.  Wms.  63;  S.  C,  6  Mod. 

(i)  Litt.,  sect.  211 ;  1  Inst.  110.  b.  120;  Holt,  124;  S.  P.,  Baxter  t. 

(/)  Weeker.  Carvel,  Ifoj,  106.  Doudewell,  2  Ler.  138;    8.  C,  3 

(m)  Reve  t.  Maleter,  Cro.  Car.  Keb.  475 ;  2  Deaf.  542 ;  see  also 

411.  Vangh.  201;  2  Vem.  226. 

(»)  Clemmte  t.    Semdamore,    1 

VOL.  I.  Q  Q 
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Tiwxnus.  750.  S05  it  has  been  held^  that  the  custom  will  prevail 

Force  and  ex-  against  any  dispcNsition  of  the  ancestor,  therefore,  where  a 
costom  in  ra-  man  seised  of  Borough-English  lands  made  a  feoffionent  to 
gardtodeTCent.  ^^  ^^^  ^£  himself  and  the  hdrs  nude  of  his  body  seeimdum 
cursum  communis  legit,  and  died  leaving  issue  two  sons,  the 
youngest,  not¥rithstanding  the  feoffment,  should  inherit  the 
lands  (0) ;  but  it  seems  to  be  otherwise  in  the  case  of  a  de- 
vise, for  in  a  devise  it  is  said  it  may  be  well  that  an  estate 
in  fee  shall  cease  in  one,  and  shall  be  transferred  to  another(p^ 
so,  if  a  man  seised  of  Borough-English  lands  died  leaving  two 
sons,  and  the  eldest  entered  by  abatement,  held,  that  this 
should  not  take  away  the  entry  of  the  youngest,  because 
the  eldest  should  be  presumed  to  enter  to  preserve  the 
estate  in  his  family,  which  he  or  his  heirs  may  some  time  or 
other  happen  to  enjoy  (y). 

So,  where  A.  had  issue  five  sons,  and  the  youngest  died 
in  the  lifetime  of  the  father,  leaving  issue  a  daughter,  after 
which  the  father  purchased  lands  in  Borough-English,  and 
(Ued,  held,  that  the  daughter  of  the  fifth  son  should  inherit  (r); 
so,  it  has  been  held,  that  the  youngest  son  should  have  his 
whole  distributive  share  of  personal  estate  of  his  father  dying 
intestate,  without  bringing  into  hotchpot  an  estate  of  the  na- 
ture of  Borough-English  descended  to  him,  for  that  an  estate 
so  descended  is  not  within  the  Statute  of  Distributions  («). 

Effect  of  spe-         751.  By  special  custom  the  general  custom  may  be  le- 

dalcoftom.  ^     •      j  .      t    -» 

strained  or  extended. 

The  customary  descent  may  be  restrained  to  lands  in  fee 

simple,  and,  therefore,  it  has  been  held  that  lands  in  fee  tail 

'  should  go  to  the  heir  at  conmion  law  (t) ;  so,  also,  that  the 

descent  should  be  to  the  youngest  by  one  wife;  but  where 

(0)  Dy.   179  b,  pi.  45;   S.  C,  1^4;  S.  V.,  Baxter t.  Daudsw^.t 

Jenk.  220.  Ler.  138;   S.  C,  S  Keb.  475;  2 

{p)  Welloeh  t.  Hammond,  Cro.  Danr.  542 ;  see  also  Vangli.  201 ;  2 

£1.  205.  Vem.  226. 

(9)  1  Inst.  242.  (t)  Lut%D9eh€  r.  Lutwyeke,  Ca. 

(r)  Clementt   t.    Scudamare^    6  temp.  Talb.  276. 

Mod.  120 ;  8.  C. ,  2  Ld.  RaTm.  1024 ;  (0  ClU^man  t.  OU^ntum,  Manh. 

S.  C,  1  P.  Wnu.  63 ;  S.  C,  Holt,  54. 
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a  man  has  sodb  by  diflferent  yenterB^  tlicsa  the  eldest  ahovdd      CTwumBt. 
kiherit  to  his  father,  and  not  the  yoongeat  («)•     So^  the 
general  cuetom  may  be  extended  to  the  collateral  line,  and 
the  youngest  brother  shaU  by  euatcmi  inherit  (v),  or  the 
youngest  sbter  (to). 

The  law  takes  notice  of  the  custom  of  Borough-English, 
and,  therefore,  it  is  sufficient  to  allege  generally  the  custom ; 
but  where  it  is  a  special  custom  extending  or  restraining  the 
general  custom,  it  must  be  specially  pleaded  {x). 

752.  ThecustomofBorough-English  extends  also  to  the  Dower. 
law  of  dower ;  thus  in  some  boroughs  the  wife  shall  have 
dower  in  respect  of  all  the  tenements  which  were  her  hus- 
band's (y);  so,  in  some  boroughs  the  wife  shall  have  the  moiety 
of  her  husband's  lands  so  long  as  she  lives  unmarried  (x) ;  so, 
a  custom  that  a  wife  shall  have  all  her  husband's  copyholds 
in  fee,  as  her  free  bench,  is  good,  but  it  must  be  fotmd  pre- 
cisely as  it  is  pleaded  (a) ;  so,  she  shall  have  dower  of  rent, 
or  common,  for  these  ensue  the  nature  of  the  land  {b). 

By  the  custom  of  Borough-English  a  man  might  dis-  power  of  dis- 
pose of  his  lands  by  will  {c) ;  although,  by  the  general  law  ^^^  ^^ 
of  the  land,  such  a  dispositifxa  of  a  man's  estate  was  not 
permitted  before  the  reign  of  Hen.  8 ;  so,  by  the  same  custom, 
a  man  might  devise  a  rent  or  a  common  {d) ;  but  whether  a 
rent-charge  in  euey  issuing  out  oi  such  lands,  and  having 
commenced  within  time  of  memory,  was  within  the  custom 
of  devising,  was  for  some  time  not  settled  {e). 

In  some  places  the  custom  is  general,  that  a  man  may 
devise  any  lands(/);  in  some  places,  that  such  lands  only 
can  be  devised  as  the  devisor  purchased;  in  some,  that  he 

(w)  1  Inst.  140.  b.  (d)  Bro.  Custom^  44^  58. 

(9)  Id.  110.  b.  (e)  Litt.,  sect.  167. 

(10)  Id.  140.  b.  Id)  1  Inst.  Ill,  eiting  4  E.  3. 5S| 
(jr)  Robins,  on  Garelk.  38  et  teq.      7  H.  6. 1 ;  22  Ass.  78. 

(y)  Litt.  Ten.,  sect.  166.  (e)  Raiuiaa  t.  Jenkim,  1  Mod. 

(jr)  1  Inst.  Ill ;  F.  N.  B.  150.  112 ;  Robins,  on  GsTslk.  79  et  nq. 

(a)  Bor^gion  t.  Hay,  Cro.  El.  (/)  44  Ass.,  pi.  36 ;  18  Ed.  3.8; 

415.  44  Ed.  3.  33. 

QQ2 
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maj  denim  maj eetMteBi  motihegi^onlyanmUtt  fiMrKfe(y); 
Bts  anHm  raajderiae  to  bis  wifis,  bccwMe  tlie  devise  does 
not  tike  dbet  mita  after  Om  deocMe  of  ti^  demor  (i>  see 
fiirdiav  poii^  tit.  CcvniiAKT  Ebtatbl 


SECTION  IV. 

TKVCBB  or 

GAVKLKIKDu 

§  753.  JV^pfftfflf  ^  Oe  ! 

nmmn^ 

§75€.^rW  ^«    ftiiiftii  ■>• 

Gm^IsmC. 

WW. 

7S4.  Phmt  ^  ilhnMfii 

■.iy^ 

7S7.JtaMr^llincn#. 

/-<»- 

JbOeGw^ael^Mi. 

7&&.l]tecii/. 

j      758.  Gtartar«MriI(M«r. 

lWc«  ^/Ae  GMlMi. 

fctoMb  te  JBai#. 

1      7M.  PmriUim  iy  Bars. 

.4fltfifHiCr^<*«Ch 

■tea. 

7M.  ^fed  ^  m    Om£ 

iCto  lri». 

Jtoicr4r^<i-«^^0». 

fcs. 

'                         iMi. 

Fkopcrtieiof    ^     §753.  (jHYdkiiid  is  ttiiotlier  qiecieB  of  flocage  teoiiie,  ibe 
pn^ierdesof  wludiaieasfidlow: — 

1.  The  tenant  is  of  age  at  fifteen,  so  as  to  be  able  to 
alien  Iiis  estate  (t). 

2.  GraTeDdnd  land  was  alienable  without  any  Tieeace{k), 

3.  In  most  phuxs  the  tenant  had  the  power  of  devisbig 
lands  befoxe  the  Statute  of  Wills  (Q,  and  the  power  of  devis- 
ing was  held  to  remain  althoa^^  the  lands  were  disgavided 
hj  Act  of  Pailiament  («). 

4.  The  lands  desc^id  not  to  the  eldest  or  the  yoongeBt, 
or  to  any  one  son  onlj,  but  to  all  the  sons  together. 

5.  These  lands  are  not  forfeitable  for  folony,  although 
they  are  for  treason. 

(ff)  I  Inft.  112.  (I)  Lmmmder  t.  Bnaka,  Oo.  Cv. 

(h)  lift.,  sect.  168.  561 ;  S.  C,  dted  2  Sid.  154. 

(i)  3  Aik.  24.  (»)  fPifOMMT.  OBUwm,  1  Ler.SI. 
(k)  1  Ander.  193. 
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.    6.  Gravelkiiid  lands  are  subject  to  dower  and  curtesy^      tbnubbs. 
see  ftirther  infra^  §§  764  et  seq. ;  also  Lamb.  Peramb. ;  Bro. 
tit.   Cust  54;    Somn.  on  Oavelk. ;    Bobins.  on  6ayelk.5 
pa8mn. 

754.  Where  an  infant  sells  gavelkind  lands,  it  must  be  Power  of  alien- 
for  a  valuable  consideration,  or  the  contract  will  be  void  (n) ;  fi^tj.  ^  "*' 
and  this  must  be  done  hj  feoffinent,  that  being  the  most 
solemn  and  public  mode  of  conveyance  (n),  and  the  livery 
must  be  made  by  the  infant  in  person,  because  an  infant 
cannot  make  an  attorney  by  the  common  law,  and  since  the 
custom  does  not  expressly  derogate  from  the  common  law  in 
that  point,  an  equitable  construction  shall  not  make  it  dero- 
gate, for  all  customs  are  to  be  construed  strictly  (o),  and  as 
to  livery  of  seisin,  see  7  &8  V.  c.  76;  Prec  Conv.,  Append. 
No.  xviiL  So,  it  must  be  land  in  possession,  and  not  in  re- 
version or  remainder,  because  the  true  value  of  a  reversion 
or  remainder  cannot  be  known  or  computed  (;?).  So,  it 
must  be  land  coming  by  descent,  and  not  by  purchase,  be- 
cause the  infant's  purchase  could  not  be  the  subject-matter 
for  the  custom  {p).  So,  an  infant  in  gavelkind  should  have 
his  age  (now  abolished  by  11 G.  4  &  1 W.  4,  c  47),  see  Dig. 
P.  DL,  Courts  (Equity). 

766.  The  custom  of  gavelkind,  as  to  descent,  extends  to  Descent, 
estates  tail,  and  such  is  the  force  of  custom,  in  the  descent  Force  of  the 
both  of  gavelkind  and  Borough-English,  that  even  in  the  **'"***"• 
case  of  estates  tail  it  cannot  be  changed  by  express  words 
directing  a  descent  sedrndum  cursum  communis  legis  (q) ;  so, 
if  a  man  give  or  devise  lands  in  gavelkind  to  a  man  and  his 
eldest  heirs,  this  does  not  alter  the  customary  inheritance  (r), 
for  that  can  only  be  done  by  Act  of  Parliament  (r) ;  but 
there  is  a  difference  between  lands  inheritable  by  descent 
and  those  taken  by  purchase,  as  if  lands  of  the  nature  of 

(n)  Lamb.  625 ;  1  And.  193.  (y)  Dy.  179  b,  pi.  45 ;    see  also 

(o)  Umh.  628 ;  1  RoU.  Abr.  568.       cage  of  TaMry,  DaT.  31  a,  and  86  b. 
(p)  Bendl.  33,  pi.  52  ;  Lamb.  627.  (^)  i  in.t  27.  b. 
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TggymM.  gwdkmd  be  pwea  to  B^  and  his  hdan,  havii^  iBBoe  Atos 
BOUBy  aH  Ub  flons  after  hia  deeease  abaU  ]]ilieEit(#);  bat  if  a 
kaae  fiir  life  be  made,  remainder  to  the  light  heiiB  of  K,  and 
B.  diesy  his  eldest  son  011I7  abaU  inherit^  because  this  le- 
nudndery  bdng  newlj  created,  was  not  within  the  custom  (1); 
but  if  a  man  seised  of  hmds  in  gavelkind  made  a  feofl&neat 
to  the  nse  of  himself  and  his  wife  in  tail,  remainder  to  Ins 
right  hdrs,  held,  that  this  remainder  shall  go  to  the  heirs  by 
the  castom,  for  it  is  the  old  use,  and  ihe  hdrs  take  by  de- 
scent, thdr  ancestor  having  a  precedent  estate  of  freeh(J4 
and  not  hj  porehase  (t);  so,  wha!e  in  a  devise  land  is  given 
to  ihe  customary  heir,  it  shall  go  to  him,  although  the  sob- 
ject  of  ihe  gift  is  commonrlaw  land,  as  if  one  having  Bo- 
rongh-English  land,  and  also  lands  at  common  law,  devised 
the  latter  to  lus  heir  by  Borongh-English,  held,  that  this  was 
a  soffident  description  a£  ihe  youngest  son  though  not  heir 
at  common  law  (it),  and  a  like  devise  to  gavelkind  bebs 
would  entitle  all  the  sons  (u\ 
Eitends  to  Bent  issuing  out  of  gavelkind  land  shall  ensue  the  nahne 

of  the  land,  and  although  it  was  at  one  time  doubted  (x), 
yet  it  seems  now  to  be  settled  that  there  is  no  difkrence 
between  a  rent-service  and  a  rent-diarge  in  this  case;  there- 
fore, where  a  rent  was  granted  out  of  gavelkind  land  to  a 
man  and  his  heirs,  held,  that  it  should  descend  to  all  the 
sons  or  brothers  according  to  the  descent  of  the  land,  and 
not  go  to  the  hdr-at-Iaw,  for  the  rent  issues  oat  and  is  part 
of  the  profits  of  the  land. 
ABtiqm^  of  The  law  of  gavelkind  is  unlike  other  customs,  for  it  is  not 

good  if  it  b^ins  only  just  before  the  reign  of  R.  1,  for  this 
custom  existed  long  before  any  such  customsi,  and  almost 
before  any  history;  therefore,  where  lands  annexed  to  a 
rectory  in  Kent,  formerly  belonging  to  one  of  the  suppressed 
monasteries,  and  granted  by  H.  8,  to  a  layman,  to  be  hoUen 


the 


(t)  Dy.iaSb;  Hob.31: 1  LutHO.b.  («)  2  Tern.  732 ;   Free  in 

(0  26  H.  8.  4  b ;  Bro.  Cnstmn,  464. 

pi.  1 ;  Lunb.  MS;  Sotrias.  on  Gar.  (x)  RamdMi  w,  »9beH9,  Noy.  15 

117  et  9eq,  etrntri.  Bio.  Rent,  10,  IS. 


EFFECT  OF  ▲  COMBITION  BBOKEN.  598 

by  knighfs  service  in  capite,  were  descendible  according  to      tbhubes. 
the  custom  of  gavelkind,  held,  that  the  tithes  were  according 
to  the  common  law,  as  there  could  be  no  ancient  descent 
with  respect  to  them(y). 

756.  As  a  rule,  the  heir  at  common  law  may  take  ad-  Effect  of  a  con- 
yantoge  of  any  condition  broken  (z),  and  that  too  in  cases  ^^  ^  ^' 
whrare  there  is  a  special  heir,  whether  by  the  custom  by 
Sorough-English  or  gavelkind,  because  a  condition  is  a  thing 
of  new  creation,  and  altogether  collateral  to  the  land,  not 
being  in  any  manner  like  to  rent,  which  is  part  of  the  profits 
of  the  land,  see  supra,  §  754;  but  it  is  said  that  when  the 
eldest  son  has  entered  for  the  condition  broken,  the  younger 
children  shall  enjoy  the  land  with  him,  because  the  eldest 
son  is  in  of  the  old  estate,  which  is  stiU  under  the  control 
and  direction  of  the  custom  (a) ;  so,  a  distinction  has  been 
taken  between  a  condition  in  gross  and  a  condition  incident 
to  a  reversion,  for  of  the  latter  the  special  heir  shall  take  ad- 
vantage, although  not  of  the  former;  therefore,  where  a 
man  made  a  lease  of  land,  parcel  Borough-English  and 
parcel  at  common  law,  with  a  proviso  that  if  the  lessor,  his 
heirs  or  assigns,  should  give  to  the  lessee  a  year's  warning  of 
his  intention  to  dwell  there,  then  the  lease  should  be  void, 
the  lessor  died  leaving  two  sons,  the  eldest  assigned  over 
his  part  to  the  youngest,  the  question  was  whether  the 
youngest  was  such  a  person  as  could  give  warning,  or 
whether  the  condition  was  not  gone  by  the  severance  of  the 
reversion  on  the  death  of  the  lessor,  and  it  was  held,  that  the 
Bpedal  heir  might  give  the  warning,  for  the  law  which 
severed  the  reversion  severed  also  the  condition,  so  that  for 
one  part  as  heir  in  Borough-English,  and  on  the  other  part 
as  assignee  of  his  brother  by  the  32  H.  8,  c  34,  he  should 
take  advantage  of  the  condition ;  but  on  the  other  hand. 


(y)  Lwhmffion  t.  lAandt^i^Bp,),  {z)  1  Imt.  233;  8  Co.  44. 

2  N.  R.  491.  (a)  Lamb.  Peramb.  608. 
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TgwuRBt.  where  a  man  made  a  feoffinent  of  Boroogli-Eiigliah  lands 
on  condition,  and  died,  having  issue  two  sons,  held^  that  the 
eldest  son  only  should  take  advantage  of  the  condition,  for 
it  was  a  condition  in  gross,  and  not,  as  in  the  former  case, 
where  the  reversion  was  in  the  lessor  (b), 
Eifeetof  aeon-  Where  a  man  seised  in  fee  of  land  in  gavelkind  had  issoe 
two  sons,  and  by  his  last  will  devised  the  land  to  his  eMest 
son,  on  condition  that  he  paid  to  the  wife  of  the  devisor 
100/.  at  a  certain  day,  and  he  fuled  in  payment,  the  ques- 
tion was  whether  the  younger  brother  might  enter  on  a 
moiety  on  his  brother  by  a  limitation  implied  in  the  es- 
tate (c),  but  this  doubt  is,  as  Lord  Coke  observes,  weU  re- 
solved by  the  following  determination. 

A  copyholder,  in  fee  of  land  descendible  in  Borough- 
English,  having  three  sons  and  a  daughter,  after  a  surrender 
to  the  use  of  his  will,  devised  the  land  to  his  eldest  son,  <m 
condition  of  his  paying  to  lus  daughter  and  each  of  his  oth» 
sons  40^.,  within  two  years  after  his  death :  the  eldest  son 
was  admitted  and  did  not  pay  the  money ;  the  youngest  scm 
entered  on  the  land,  and  his  entry  was  held  lawful,  for 
though  the  word  ''paying,"  in  case  of  a  vnll,  might  make  a 
condition,  yet  here  the  law  construed  it  a  limitation,  of 
which  the  youngest  son,  in  Borough^English,  might  take 
advantage  (^ 

Manner  of  757.  The  manner  of  descent  of  gavelkind  lands  is  first  to 

the  male  children  and  then  to  the  female  children,  then  to 
collateral  relations  (e) ;  and  the  descent  has,  after  the  man- 
ner of  the  civil  law,  regard  to  the  stirpes;  and  therefore,  if 
the  eldest  son  had  issue  a  daughter,  and  died,  his  dau^ter 
should  jure  representatianis  inherit  her  father's  share  (/) ; 

(b)  Moor,  113,  pi.  254  ;   S.  C,  (e)  I  Init  140.  a.;  Robins,  on  Ga- 

Godb.  2.  Tdkind,  92. 

(e)  Dj.  316.  (/)  Litt.,iect.  210;  Lamb.  608; 

(d)  WeUoeker.  Hammond,  3  Co.  1  Inst.  140.  a.;  1  SaDc.  243;  1  P. 

20 ;  S.C.  Cro.  El.  204 ;  2  Leon.  114.  Wms.  63 ;  6  Mod.  129. 
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otherwise  the  custom  agrees  with  the  common  law^  that  a      TgyumBs. 
woman  shall  never  take  part  of  an  inheritance  with  a 
man(y). 

Where  lands  in  gavelkind  descended  to  the  king  and  his  In  the  cue  of 
brother^  held^  that  the  king  should  take  one  moiety  and  hb 
brother  the  other^  but  when  the  king  died  hb  moiety  should 
descend  to  his  eldest  son5  and  not  according  to  the  rules  in 
gavelkind^  for  the  king  was  seised  of  his  moiety  jtir^  cororuBy 
therefore  it  shall  attend  the  Crown^  and  go  to  his  eldest  son. 

By  the  31  IL  8^  c.  Zy  and  six  other  private  Acts^  a 
great  part  of  the  lands  in  Kent  have  been  disgavelled,  so  as 
to  destroy  their  partible  quality  and  make  them  descendible 
to  the  eldest  son^  according  to  the  course  of  the  common 
law  (A);  but  it  has  been  held,  that  these  lands  have  lost  no 
other  of  the  qualities  belonging  to  gavelkind  land  than 
their  partibility  (t). 

758.  Lands  of  gavelkind  tenure  are  subject  to  curtesy  Cartesy. 
and  dower.    By  the  custom  of  gavelkind^  a  man  may  be 
tenant  by  the  curtesy  without  having  any  issue  (A),  but  he 
is  entitled  to  have  only  a  moiety  of  the  wife's  land»  and  if  he 
marries  again  it  ceases  (/). 

So^  likewise,  the  wife,  by  the  same  custom,  is  to  have 
after  the  death  of  her  husband  a  moiety  of  his  inheritance 
in  gavelkind,  to  hold  as  long  as  she  continues  immarried 
and  chaste  (m);  and  a  woman  cannot  waive  this  dower  and 
claim  dower  at  common  law,  for  where  gavelkind  is  the  lex 
lociy  it  must  govern  the  property  of  that  place  (rn),  and  in 
that  case  the  dower  must  be  a  moiety,  and  not  a  third  of 
the  inheritance,  as  at  common  law  (n). 

(^)  GknT.,  1.  7,  c.  3.  Gayelk.  135  et  9eg. 

(A)  lInst.UO.b.;Rob.onGaTeIk.  (m)  Hunt  t.  Gilhtme,  Cro.  EL 

75.  121 ;  S.  C.  nom.    Hunt  and  Gil- 

(0  1  Sid.  77  ;  Ler.  80 ;  2  Keb.  bmm*9  etue,  1  Leon.  133 ;    Lemb. 

288.  616. 

(k)  1  Inst.  30.  a.  (n)  Sar.  91. 

(/)  Lamb.  615;  1  Inst.  30.  a.;  Rob. 
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TBMU&B8. 

GaTelkind 
laadi  devisa- 
ble. 


759.  All  gayelkmd  land  b  devisable^  for  being  fixmi  the 
beginning  allodial  it  followed  the  rolee  of  the  <dvil  law, 
which  permits  any  person  to  make  his  will(o) ;  but  hj  die 
express  words  of  the  Statute  of  Frauds,  which  is  re-enacted 
by  the  7  W.  4  &  1  Vict  c.  26  the  devise  of  these  as  of 
other  lands  must  be  in  writing. 


Partition  by 
hein. 


Prewription 
not] 


Manner  of 
pleading  the 
costom. 


760.  Hdrs  in  gavelkind  shall  make  partition  as  par* 
oeners,  and  a  writ  of  partition  lies  between  them  as  it  does 
between  parceners  at  conmion  law  (p),  and  in  the  dedanitbn 
upon  Budi  writ  the  custom  must  be  m^itioned,  as  to  say 
that  the  land  is  of  the  custom  of  gavelkind;  but  it  is  ne- 
cessary to  prescribe^  for  though  the  custom  is  different  firom 
the  general  law  of  the  kingdom,  it  must  be  taken  notice  of 
to  the  judges,  yet  there  is  no  necessity  for  prescribing,  be- 
cause it  is  fear  loci(p) ;  so,  it  is  suffident  for  any  one;,  who 
will  entitle  himself  by  the  custom  of  gavelkind,  to  plead 
that  the  land  is  in  Kent,  and  of  the  nature  of  gavdkind, 
without  pleading  the  custom  generally;  but  if  any  one  will 
plead  the  custom  of  devising,  or  of  having  a  moiety  as  te- 
nant by  the  curtesy  or  in  dower,  he  must  plead  the  custom 
specially,  for  gavelkind  is  the  general  law  of  the  place, 
and  not  a  particular  custom,  and  the  judges  only  take  notice 
of  the  general  and  not  of  the  special  customs  <^  gavel- 
kind(?). 


(o)  Rob.  Gav.  234. 
{p)  Litt.  Ten.,  sect.  265  ;  1  Inst. 
175. 


(q)  Launder  t.  Brookg,  Cro.  Car. 
562  ;  Lamb.  595 ;  Rob.  on  Ga^dk. 
41  tt  Hq. 
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SECTION  V. 

FRANKALMOIGNE. 

f  7C1.  Prankalmoiffn»€*C9pM4mi^f  I   §  762.  SpMhud  Sendem  Mmff  to 
the  Statute.  \  this  Tmurt. 


§  761.  Frankalmolgne,  another  tenure  which  is  excepted  Fnnkalmoigiie 
out  of  the  statute  12  C.  2,  a  24,  is  that  whereby  a  religious  STSS^te!^''' 
corporation  aggregate  or  sole  holds  lands  of  the  donor  to 
them  and  their  successors,  and  the  service  they  had  to  perform 
being  divine,  they  were  not  bound  to  do  fealty  (r),  but  if  a 
tenant  in  frankalmoigne  alien  his  land  or  tenement  in  fee,  to 
hold  of  the  lord  by  the  same  services  as  he  held,  the  alienee, 
although  he  be  an  ecclesiastic,  shall  hold  it  by  fealty,  for  he 
cannot  hold  it  in  frankalmoigne,  because  since  the  Statute  of 
Quia  EmptoreSy  18  Ed.  1,  c  1,  he  cannot  hold  it  of  the 
grantor,  imless  under  a  licence  granted  by  virtue  of  the 
1  &2Ph,&M.  c.  8,  s.54(4 

A  tenant  in  frankalmoigne  is  not  only  exempted  from  all 
temporal  services,  but  the  lord  of  whom  he  holds  is  likewise 
bound  to  acquit  him  of  every  service  and  fruit  of  tenure, 
which  the  lord  paramount  may  demand  of  the  land  holden 
by  this  tenure  {t). 

762.  Spiritual  tenure  is  twofold,  namely,  tenure  by  frank-  Spiritual  ler- 
almoigne,  and  tenure  by  divine  service ;  and  the  services  to  Sl^teniuef 
be  performed  are  either  spiritual,  as  prayers  to  God,  or  tem- 
poral, as  the  distribution  of  alms  to  the  poor  (u),  as  in  the 
latter  case  is  the  office  of  the  queen's  almoner  {x\  which  is 
usually  given  to  the  Ardibishop  of  York,  with  the  title  of 
Lord  High  Almoner  (y).    As  the  manner  of  celebrating 

(r)  1  Inst.  93»  95.  («)  Id.  95. 

(«)  Id.  98  ;  2  Inst.  502.  \x)  Id.  94. 

(/)  1  Init.  99, 100.  (y)  Harg.  Co.  litt.  94.  a.,  n.  (6). 
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CTWUBB8.  divine  service  has  been  altered  by  several  statutes,  it  is  snf- 
ficient  if  atenant  in  frankalmoigne  perform  such  divine  ser- 
vice as  may  now  lawfully  be  performed  (z). 

As  the  divine  service  which  ought  to  be  performed  is 
never  ascertained  by  ihe  deed  on  creating  the  tenure  of 
frankalmoigne,  no  distress  can  be  made,  although  it  be  not 
performed;  but  in  default  of  performance,  the  de&ulter  is 
amenable  to  the  ordinary  or  visitor,  who  may  punish  him 
for  the  same  (a).  But  tenure  by  divine  service  differs  from 
that  of  frankalmoigne  in  respect  of  the  certainty  of  the  ser- 
vices to  be  perfonned,  and  of  the  remedy  by  distress  to 
which  such  tenants  are  liable  on  non-peiformance  of  the 
stated  services.  Fealty  also  is  incident  to  divine  service, 
though  not  to  frankalmoigne.  Neither  of  these  tenures 
can  be  created  by  a  subject  at  this  day,  in  consequence  of  &e 
above-mentioned  statute  18  Ed.  1,  and  the  12  C.  2  expresdy 
provides  that  frankalmoigne  shall  be  subject  to  no  other  or 
greater  services  than  it  was  before. 

(jr)  1  Inflt  95.  b.  (a)  Iitt.»  sect  136 ;  1  Inst.  96.  a. 
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CHAPTER  III. 

COPYHOLD,     AND   OTHER   LIKE   TENURES. 


Sbct.  L 

§  764.  COMlfON  COPTHOLDB. 

Sbct.  II. 

§  919.  PaiTlLBOBO  COPTHOLD8. 


§  763.  There  are  three  kinds  of  tenure  of  lands  still  exist- 
ing, being  excepted  from  the  12  C.  2,  c.  24^  which,  firom  the 
nature  of  the  services  to  be  performed^  were  conddered  of 
base  tenure,  and  still  retain  many  vestiges  of  thdr  original ; 
these  are  tenure  hj  copy  of  court-roll,  or  copyholds  derived 
from  pure  villenage,  customary  freehold,  and  tenure  in  an- 
cient demesne,  winch  two  are  species  of  privileged  villenage. 


SECTION  L 

COMMON  COFYHOLD8. 

764.  This  branch  of  the  subject  comprehends  the  follow- 
ing particulars  entitled  to  notice : — 

1.  What  is  a  copyhold,  and  the  requisites  thereto. 

2.  Inddents  to  copyholds. 

3.  Demise  of  copyholds. 

4.  Bights  and  interests  of  lord  and  tenant. 

5.  EstateiB  in  copyholds. 
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TBlflTBXB* 


6.  Alienation  of  copyholds. 

7.  Extinguishment  of  copyhold  tennre. 

8.  Injuries  in  respect  of  copyhold  lands,  and  their  reme- 
dies (a). 

As  to  the  statutes  which  ext^d  to  copyholds  or  other- 
wise,  see  Dig.  P.  jl  tit  Copyholiw. 


L  ani^at  i%  a  (2Dop5l^oIb,  aiOi  ^  ilequigttes  tliemo. 


§  765.  DefimUian  </a  Copyhold. 

What  neeenary  to  eoiuHtuie 
a  Manor. 

766.  Copyhold  not   grantable   m 

ikUDay. 

767.  Remahu  Copyhold  ofttr  Be- 

veranee,  when. 

768.  Copyhold  mmt  beaiall  Tlmo8 

demUable. 


§  768.  Though  it  may  not  h&oe  hoen 
tdwayt  demuod. 
In  eoMt  qfBocheai. 
769,  Bights    and    LiaHHtUo    nf 
Copyholdor  rogulated  hy 
Cn»tom. 
WhatCuitonuskaUhedemii 
reasonable. 


Definition  of  a        {  766.  A  copyhold  is  where  a  man  is  seised  of  a  manor,  in 
°^^^  which  there  is  a  custom  that  has  existed  time  out  of  mind, 

that  certain  tenants  within  the  same  have  used  to  hold  lands 

and  tenements  at  the  will  of  the  lord,  according  to  the  cos- 
What  nMeasarj  tom  of  the  manor,  and  they  are  called  tenants  by  copy  of 
^  *    court-roll,  because  they  have  no  other  evidence  concerning 

their  tenements  than  the  copies  of  the  court-roIL 

To  constitute  a  copyhold  four  things  are  essential,  viz. — 

1.  To  be  time  out  of  mind;  2.  To  be  parcel  of  a  manor; 

3.  Demisability ;  and  4  CustouL 


Copyhold  not 
grantable  in 
thiiday. 


1.   To  be  Time  out  of  Mind. 

766.  A  copyhold  ought  to  be  time  out  of  mind,  for  it 
cannot  begin  at  this  day;  therefore,  if  the  lord  grants  land 
by  copy,  what  has  not  been  granted  before  it  is  no  copy- 
hold (£),  though  it  continues  in  grant  for  any  number  of 


(a)  Bract.,  I.  2,  c.  8,fol.  26;  Calth. 
on  Copyh.  51,  54  ;  and  see  Beayf* 
Hnntington,  4  Eaat,  276. 


(b)  Kempe  and  Carter's  ease,  I 
Leon.  56. 
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jeaors  abort  of  S£ty(c)y  and  held,  that  the  lord,  though  be      T»inmB». 
afterwards  granted  it  for  a  further  term  of  years,  might, 
iKTerthelesSy  enter  as  upon  a  tenant  at  will  {d);  but  a  oon- 
tinnanee  in  grant  for  upwards  of  fifty  years  without  inter- 
ruption was  held  to  fix  a  customary  interest  (^). 

2.   To  be  Jntreel  of  a  Manor. 

767.  A  copyhold  ought  to  be  parcel  of  a  manor,  or  within  RemainB  copy- 
a  manor  (tf),  but  it  is  not  necessary  that  it  continue  parcel,  ^^ance,  wh^. 
for  if  the  lord  grants  the  inheritance  of  all  the  copyholds 

within  the  manor,  whereby  they  are  severed  firom  the  manor, 
yet  the  copyholds  remain  {/) ;  so,  if  the  lord  grants  the  in- 
heritance, it  remains  copyhold,  and  shall  pay  rents,  heriots, 
and  other  sendees  to  the  feoffee,  and  shall  be  subject  to  for- 
feiture for  alienation,  &c.  as  before ;  but  suit  of  court  and 
fine  upon  alienation  are  gone,  and  if  such  copyholder  will 
alien,  there  is  no  means  but  by  a  decree  in  Chancery  (y). 

3.  DemisabiUty. 

768.  So,  a  copyhold  ought  to  be  at  all  times  demised  or  Cq>7hold  miut 
demisable  (A),  and  it  must  have  been  so  time  out  of  mind  (t) ;  demisable,  ^ 
and  it  cannot  be  created  by  operation  of  law,  and  therefore, 

where  wastes  are  severed  from  the  manor,  by  a  grant  of  the 
latter  wiih  exception  of  the  former,  the  copyhold  is  become 
fieehold,  though  the  copyholders  continue  to  have  a  right  of 
eommon  in  the  waste  by  immemorial  custom,  and  the  land 
will  be  freehold,  and  not  continue  copyhold  (t). 

But  it  is  sufficient  if  it  be  demisable,  though  it  have  not  though  it  may 
always  been  demised  (t) ;  therefore,  if  the  lord  hdds  a  copy-  always  dc- 
hold,  which  escheats  to  him,  in  his  hands  for  many  years,  he 

(e)  Tavemer  and  CromweWt  com,  (p)  Copyhold  eiue§p  Ca.  10 ;  4  Co. 

3  Leon.  107.  25  a. 

(if)  Id.  108.  (A)  1  Inst.  68.  b. 

(e)  1  Inst.  58.  b.  (0  Revell  ▼.  Joddrtll,  2  T.  R. 

(/)  M€hnch*9  COM,  4  Co.  26  b;  415. 

S.  C.  nom.  Melwieh  ▼.  Luther,  1  (k)  1  Inst.  58.  b. ;  FSreneh*9  ea»e, 

Cro.  El.  102.  4  Co.  31. 
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tuMURM.  maj  afterwards  demise  it  by  copy  (Q ;  so,  if  it  cornea  into 
his  hands  by  any  other  means  {I),  and  his  heir  or  assignee 
may  afterwards  re-grant  it(/) ;  so,  if  a  copyholder  takes  a 
lease  or  other  estate  of  the  manor,  or  of  his  copyhold,  whei^ 
by  his  copyhold  is  destroyed,  yet  the  land  may  afterwards 
Incaaeof  be  granted  by  copy,  for  it  was  always  demisable  (m);  so,  if  a 
lord  aft;er  a  copyhold  escheats,  demises  the  manor  and  the 
escheated  tenements  by  express  word,  yet  it  may  afterwards 
be  granted  by  copy,  for  it  was  always  demisable  (ji)  ;  for  the 
demise  of  the  manor  includes  that  copyhold  as  parcel  of  the 
demesnes,  and  the  naming  of  it  signifies  nothing  (n) ;  but 
if  the  lord  leaves  such  escheated  copyhold  for  life  or  yean^ 
or  conveys  it  for  any  other  estate  except  at  will,  it  cannot 
aft;erwards  be  granted  by  copy,  for  it  was  not  always  demi- 
sable (o) ;  so,  if  he  make  a  feoffinent,  and  afterwards  enters 
for  a  condition  broken  {p) ;  so,  if  the  queen,  being  lady,  by 
letters-patent  grants  an  escheated  copyhold,  &c.,  not  know- 
ing of  it,  it  shall  be  the  same,  though  she  was  deceived  {g); 
so,  if  the  land  is  extended  upon  a  statute  or  recognizance 
acknowledged  by  the  lord,  or  the  wife  of  the  lord  has  the 
knd  assigned  to  her  for  her  dower,  the  land  can  never  after 
be  granted  by  copy  {q) ;  for  although  these  impediments  are 
by  acts  in  law,  yet,  being  lawftd  interruptions,  the  land  can- 
not be  granted  any  more  by  copy  (r) ;  sed  secut  if  by  a 
wrongftdact  it  has  ceased  to  be  demisable,  for  when  such  act 
is  avoided  the  land  may  be  regranted  by  copy  (r),  as  if  a 
copyhold  has  been  recovered  by  &lse  verdict,  or  an  erroneous 
judgment  (r);  so,  if  a  husband,  seised  of  a  manor  in  right  of 
his  wife,  grants  by  indenture  an  escheated  copyhold,  &c.,  the 
wife  aft;er  his  death  may  regrant  it  by  copy  {s) ;  so,  tlie  same 
law  is,  if  tenant  for  life  lets  a  copyhold,  parcel  of  a  manor, 

(0  1  Inst.  58.  b. ;  French*9  eiue,  Lee  y.  Boothhf,  eup, 
4  Co.  31.  (p)  Freneh'e  caae,  ngi. 

{«)  F^eneh'e  eaee,  sup. ;  Sar.  70,  {q)  W.  Jo.  449. 

pi.  145.  (r)  FSrench'e  eaee,  n^. 

(n)  Lee  y.  Booihdy,    Cro.   Car.  (t)  ConeeHe  y.  Iteiy,  Cro.  EL 

521.  459. 

(o)  Fremeh*9  cote,  4  Co.  31  a; 
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and  dies.  It  shall  not  destroy  the  custom  as  to  him  in  rever-      TKNUR»g. 
sion  (t) ;  see  dso  fixrthery  post,  §§  839  etseq. 

4.  Custanu 

769.  Custom  has  been  said  to  be  the  life  and  soul  of  copy-  Rights  and 
hold  tenure  (tt),  for  what  a  copyholder  may  or  ought  to  do,  TOpyhoWcr 
or  not  to  do,  the  custom  of  the  manor  directs  (r) ;  for  although  ^l^  by 
a  copyholder  is  called  a  tenant  at  will,  yet  he  is  so  secundum 
cansuetudinem  manerii,  and  it  is  held  that  these  words  were 
not  to  bound  the  lord's  pleasure  in  the  determination  of  his 
will,  but  meant  only,  that  the  tenant,  as  long  as  he  continued 
tenant,  was  to  hold  the  land  under  those  terms  and  conditions 
which  the  custom  had  established  (or). 

Customef,  so  far  as  they  relate  to  copyholds,  are  dither 
general  or  particular :  general  customs  extend  to  all  kinds  of 
manors,  they  are  the  lex  loci,  of  which  the  courts  take 
notice  (y);  but  particular  customs,  which  are  peculiar  to 
some  manors  only,  must  be  specially  pleaded,  and  will  be 
construed  strictly.  A  custom  must  be  immemorial  (z),  there- 
fore a  privilege  attached  to  an  ancient  messuage  cannot  be 
claimed  in  respect  of  a  tenement  recently  built  (a) ;  so,  it 
must  be  reasonable,  and  if  not  contrary  to  reason  may  be 
allowed  (&);  so,  it  is  sufficient  to  shew  that  it  is  reasonable 
in  its  conmiencement,  and  it  need  not  be  intended  to  have  a 
lawful  commencement  by  grant,  &c.  (c) ;  see  further  as  to 
custom  and  prescription,  past.  Title  to  Thinos  Real. 

A  custom  may  be  reasonable,  though  it  be  contrary  to  a  What  customs 
rule  or  maxim  of  law,  as  the  custom  of  gavelkind  or  reasonable. 
Borough-English,  (see  ante,  §§  749,  753  et  seq.)     So,  a  cus- 
tom may  be  reasonable,  though  there  be  a  general  provision 
by  statute  to  the  contrary,  if  the  custom  is  not  expressly 

(0  GmiMe  v.  Bauiy,  Cro.  El.  (j)  Co.  Cop.,  s.  33 ;  Jaekman  ▼. 

459 ;  see  also  2  Roll.  Abr.  271.  Hoddeadon,  1  Cro.  El.  352. 

(«)  Brown^9  com,  4  Co.  21.  (a)  DmuterY.  Tretider,  5  T.  R.  2. 

(«)  1  Inst.  63.  a.  (b)  1  Inst.  62.  a. 

(s)  1  Str.  452.  (e)  Oateward'g  eon,  6  Co.  60  b. 

(y)  Dar.  31b;  Salk.  184. 
VOL.  I.  R  R 
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takeai  away,  as  a  cnstoai  that  a  tenant  within  the  Gnqne 
Ports  shall  not  be  in  ward  («{);  so,  a  costtHn  dbali  be  reason- 
able, though  the  right  of  another  be  restrained,  as  a  custom 
that  all  the  inhabitants  of  a  yill  shall  grind  all  the  oom  they 
use  at  the  lord's  mill  {e) ;  but  a  custom  for  inhabitants  to 
grind  all  their  grain  whatsoever  by  them  spent  or  sold  was 
held  to  be  void  {/);  see  further  as  to  customs,  pasty  Title 
TO  Things  Real  ;  and  as  to  the  statutory  provisions  re- 
specting copyholds,  see  Dig.  P.  i.  n,  tit.  Copyholds. 


IL  {imlients  to  (S^TiWH  tlTenttce. 

The  fruits  and  appendages  of  oopyhcdd  tenure,  which  are 
all  reserved  by  the  12  C.  2,  are  fealty  and  services,  fines,  re- 
liefs and  heriotSy  warddiip  and  escheats. 


1-  ;^»U8  n^  ^tfAitt$, 


I  770.  WUi  FMiy  wm  tmd  it. 

771.  Bjf  whom  SuU  tif  Comrt  majf 

be  done. 

772.  Suit  of  Qmri  may  he  dome 

h$  Attorney  i  when^ 
Suit  ky  Women. 
Suit  by  Corporatiom. 


S  772.  Suit   by   JofyU^tenemU  mi 
Uopm'cenert  ■ 

773.  liferent  Kinds  qfSemt. 

774.  Lo99  of  Rent. 

775.  Appeirtimment  ^Bemi. 

776.  Recovery   of  Rent  by   Die- 


776.  Time  no  Bar  to  a  ZHetreee,  when. 


What  fealty 
waa  and  ia. 


§  770.  Fealty,  which  was  common  to  every  species  of  te- 
nure, except  frankalmoigne,  signifies  the  oath  which  was  ad- 
mimstered  to  every  tenant  of  fidelity  to  the  lord,  and  to  do  suit 
at  his  court  (y);  the  n^lectof  it  might  be  distrained  fbr(A), 


(d)  Dy.  288,  289  ;  P^Om.  543. 

(e)  1  RoU.  Abr.  559. 

(/)  Harbyn  y.  Greene,  Hob.  189; 
tee  alto  Cory  ton  ▼.  lAtkeby,  2  Sannd. 
112  ;  ddprnon  t.  FUicman,  2  Vent. 


288;  Ld.  Usbridye  t.  SUwetnd,  I 
Vei.  56. 

(y)  Co.  Cop.,  as.  19  et  aeq. 

(h)  Cramley  t.  Kmymmta,  Nof  , 
24. 
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which  waj9  formerljmuch  ioBbted  on(t),  aDd  could  not  be  done      tbnprbs. 
by  attorney  ( j),  nor  by  an  infant  in  person  (A),  but  is  now 
UBoally  respited  by  a  small  payment,  and  entered  as  re- 
spited (Q^  and  equity  has  in  some  instances  relieved  agiunst 
the  consequences  of  such  neglect  (m). 

The  word  <^  service,"  in  its  largest  sense,  comprehends 
not  only  fealty  but  also  heriots  and  reliefer,  &c,  but  in  a  re- 
stricted sense  is  confined  to  suit  of  court  and  certain  rents. 

1.  Suit  at  Court. 

771.  As  to  suit  of  court,  every  copyholder  was  and  still  is  By  whom  suit 
bound  to  attend  the  lord's  court,  and  to  perform  the  duties  J^ bedone.*^ 
of  a  homager,  and  it  seems  that  the  lord  may  hold  a  court 

as  frequently  as  he  pleases,  if  custom  has  not  fixed  the 
periods  (n) ;  and  if  a  copyholder  resident  within  the  manor 
does  not  appear  nor  essoign,  afler  a  general  notice  affixed  on 
the  church  door,  he  may  be  amerced  (o), 

772.  Suit  of  court  by  freehold  tenants  may  be  done  by  Suit  may  be 
attorney,  but  the  tenant  cannot  make  an  attorney  by  pa-  torney.^  '^' 
rol  {p) ;  copyholders  cannot  make  suit  by  another,  as  they 

are  not  within  the  20  H.  8,  c.  10  (q),  but  if  a  copyholder  be 
dwelling  at  a  distance  from  the  manor,  a  general  notice  of 
the  holding  the  court  is  not  sufficient  to  make  his  absence  a 
wilful  refusal  or  ^'  cause  of  forfeiture  (q)^"  unless  he  is  living 
at  an  inconvenient  distance,  in  which  case  notice  to  his  bailiff 
is  sufficient  (q);  so,  illness,  or  the  discharge  of  a  great  office, 
are  good  excuses  of  absence  {q), 

(t)  1  Inst.  92.  and  Craven, 

If)  Id.  93.  (fi)  Co.  Cop.,  8.  31 :  2  Watk.  on 

(1)  Combe' 8  eaee,  9  Co.  76  a ;  Cop.  19. 

JRby«rY. /re<f^'ii^Aam,2Chan.Rep.  (o)  Belfield  r.  Adame,  3  Bolatr. 

56.  80 ;  S.  C.  nom.  Soniheot  t.  Adamif 

(/)  Harg.  Co.  litt.  68.  b.,  n.  (5).  1  RoU.  Rep.  256. 

(m)  Coxy,  Higford,  2  Vera.  664 ;  (p)  Kitch.  145. 

citing  Cudmore  y.  Raven,  lb.,  dted  (q)  Sir  John  Braunthe*§  eaee,  1 

Prcc.  in  Chanc.  574,  nom.  Edmore  Leon.  104. 

R   R  2 


612  COBIMON  COPYHOLDS. 

TENPRBfl.  Suit  may  be  done  by  a  feme  sole  or  a  widow  in  a  cos- 

Soit  by  women,  tomary  court,  but  a  woman  cannot  sit  on  the  homage  to  lay 

issues  in  a  court-baron  at  common  law,  where  the  suitOFB 

are  judges  (r ) ;  so,  a  widow  cannot  make  presentment  unless 

the  husband  died  without  an  heir  (5). 
Suit  b  J  cor-  A  corporation  cannot  do  suit,  because  they  can  only  do  it 

by  attorney,  and  whether  a  corporation  can  hold  lands  by 

copy  of  court  roll  is  not  dedded  {t). 
Sait  by  joint.        Joint-teuauts  and  coparceners  are  but  as  one  tenant  to 
ooparcenen.       ^^^  lo^>  <^d  shall  therefore  do  but  one  suit  (tt),  except  where 

the  lands  are  held  of  the  queen  (y) ;  but  tenants  in  oxnmon 

take  several  estates,  and  must  severally  do  suit  (to). 

2.  Rents. 

Different  kinds  773.  Rents  reserved  by  the  lord  are  called,  generally, 
rents  of  assize,  because  they  were  usually  assized  or  reduced 
to  a  certainty,  and  are  thus  distinguished  from  the  rents  for 
life,  years,  or  at  will,  which  are  variable  and  unoertsdn  (x ) ; 
and  these  were  reserved  equally  on  the  grants  of  freehold  as 
on  those  of  copyhold  lands  (x) ;  but  those  paid  by  freeholders 
are  called  "  chief  rents ;"  if  the  rent  reserved  was  in  lieu 
of  all  services,  it  was  on  that  account  called  a  quit  rent  (j), 
and  being  usually  paid  in  silver  was  called  '^  white  rent,"  in 
distinction  &om  that  paid  in  specie,  as  in  pepper,  cumnun, 
&C.,  which  was  called  "  black  rent,"  see  fiu*ther,  ante,  §  154 

Loss  of  rent.  774.  A  rent  ori^ally  reserved  in  respect  of  copyhold 

property  may  be  lost  by  suffering  it  to  be  received  for 
many  years  by  the  lord  of  another  manor,  as  may  happen 
where  two  manors  become  united  in  one  person,  and  after- 
wards get  again  into  the  hands  of  different  owners;  thus, 

(r)   2  Inst.  119 ;  Gilb.  Ten.  by  Bridgman,  135. 
Watk.357,  475,  (N.  10,  168).  («)  Kitch.  108. 

(*)  F.  N.  B.  159 ;  2  Watk.  Cop.  (v)  F.  N.  B.  159,  L. 

69,  70 ;  1  ScriY.  Cop.  432.  (w)  Bruerion'g  eate,  6  Co.  1. 

(0  Co.  Cop.,  B.  49 ;   1   Ca.  and  (x)  2  Inst.  19. 

Opin.  186 ;  Duke  Char.  Us.  24,  by 
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where  the  lord  of  the  manor  of  D.,  which  he  purchased  from      tkwurkb. 

B.,  who  was  formerly  owner  of  both  I.  and  D.,  brought  his 

bill  to  compel  payment  of  rent  out  of  a  copyhold  held  of 

the  manor  of  I.^  though  he  had  no  other  evidence  to  shew 

for  it  but  that  it  had  been  paid  to  him  for  twenty  years,  the 

Court  decreed  to  him  the  arrears,  Stewards.  Bridger{y)\ 

and  it  was  there  said,  that  in  case  of  encroachment  of  rent, 

if  the  tenant  makes  but  one  payment  of  more  than  is  due, 

he  shall  never  go  back  from  it  (z). 


775.  The  doctrine  of  apportionment  of  rents  is,  as  a  rule,  Appoi 
applicable  to  copyholds;  therefore,  a  lord  seised  in  fee  may, 

on  a  re-grant  of  copyholds,  apportion  the  rent,  in  the  same 
manner  as  in  the  case  of  freehold  lands  held  by  an  ancient 
quit  rent  (a) ;  the  effect  of  such  apportionment  being  a  re- 
lease and  extinguishment  of  the  residue  of  the  rent  as  to 
the  particular  lands  re-granted  (&);  but  see  as  to  cases  where 
the  rents  can  or  cannot  be  apportioned  in  a  re-grant  of  es- 
cheated copyholds,  Co.  Cop.,  s.  41,  tr.  91. 

776.  The  lord  may  distrain  for  rents  of  assize  of  common  RecoTery  of 
right  (c);  and  by  the  4  G.  2,  c.  28,  s.  5,  all  persons  have  ^^^    ^ 
the  like  remedy  by  distress  for  rents  of  assize,  chief  rents, 

and  rents  seek,  as  in  case  of  rents  reserved  upon  lease,  and 
the  lord  may  distndn  the  copyholder,  or  he  may  seize  the 

laiid(d). 

So,  the  lord  of  a  manor  may  avow  for  a  rent  issuing 
out  of  a  copyhold,  for  rent  is  a  duty  at  the  common  law  (e). 

In  EJdridge  v.  Knati  (/),  it  was  held,  that  no  length  of  Time  no  bar  to 
time  within  the  period  limited  by  the  32  H.  8,  c  2y  (one  of  *^'"*'' 
the  old  Statutes  of  Limitations,  see  Big.  P.  ni.  tit.  Limit- 
ations), for  the  recovery  of  customary  rents,  is  a  bar  to  a 
distress  for  quit  rents ;  and  mere  length  of  time,  unaccom- 

(y)  2  Vera.  516.  (c)  Litt.,  sect.  213 ;  1  Inst.  142.  a. 

(z)  Steward  t.  Bridger,  2  Vera.  (d)  Bivet  ▼.  Dowty  Noy,  135. 

516.  (0  Laughters.  Hun^hrey,  Cro. 

(a)  Kitch.  170.  El.  524. 

(6)  lUa^  Y.  Huniinffton,  4  East,  (/)  Cowp.  214. 
271. 
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panied  with  any  circumstances,  is  not  of  itself  a  eniffident 
ground  to  presume  a  release  or  extinguishment  of  such 
a  rent ;  and  in  that  case  it  was  added,  that  a  presnmptioQ 
from  mere  length  of  time  in  support  of  a  right,  was  very 
different  from  a  presumption  to  defeat  a  right  (^). 

Copjholds  not  being  within  the  82  H.  8,  c.  37,  the  ai^ 
rears  of  rent  for  copyhold  tenements  cannot  be  recorered  by 
executors  in  an  action,  or  by  distress  imder  the  proviaons 
of  that  act(A).  As  to  remedies  in  equity  for  loids  of 
manors,  see  past,  §  903. 


II.  J^tocs. 


§778 

Fine  due  on  Change  of  Tenant 

$  786.  In  the  case  qfam  Esptent,  ife. 

or  Lord. 

787.  Oenerai  and   speeial   Oeev- 

On  Change  of  Tenant. 

paney. 

On  Change  qf  Lord. 

788.  Fine  certain. 

779. 

Pertonefrom  whom  due. 

789.  -Rim  tificer/at'ii. 

From  the  Heir. 

Fine  must  be  reasanaUe. 

From  Detrieee  of  Heir. 

790.  What  is  a  reasonable  fbc,  er 

otherwise. 

from  Vendee  in  eaee 

791.  Amount  qf  Fine  in  esse  pf 

qflYuet  for  Sale. 

Tenants  for  L^e,  ifc. 

781. 

Fine  due  from  Remainder- 

Fines on  Renewal  qfLivet. 

man. 

782. 

Pertone  having  legal  or  equi^ 

Steward. 

table  Estate,  when  not  lia- 

By the  Homage, 

ble  to  pay  Fine. 

793.  Several  Fines  in  ease  rfseetrd 

783. 

Services. 

othenaiee. 

794.  Place  if  Assessment. 

teeg. 

Rolls. 

784. 

Joint 'tenanie. 

796.  2)emand  qfthe  Fine. 

Coparcenere. 

797.  Tender  qfthe  Fine. 

785. 

Tenante  in   Common  to  pay 

798.  Payment  f^Fine  certain. 

distinct  Fines. 

799.  Payment  qf  Fine  uncertain. 

Distinct   Fines   payable   on 

800.  Payable  by  the  Purchaser. 

several  Tenements. 

by  Rematuder-man. 

786. 

801.  Means  qf  recovering  a  Fine. 

(jg)  Bldridgev.  Knott,  Coiw^.  214. 

(h)  OgneFs  case,  4  Co.  50 ;  Ap' 
pleton  Y.  DoUy,  Yelv.  135 ;  S.  C. 
nom.  Appleion  y.  Baily,  1  Brownl. 
102  ;     Sands  y.  Hempston,  2  Leon. 


109 ;  S.  C.  nom.  Bxecutars  qf  Sr 
Wm.  Cordel,  Id.  252;  S.  C.  mm. 
Earl  qf  Westmoreland's  case,  3 
Leon.  59. 
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§  777.   Fines  payable  to  the  lord  were  a  burdensome      tewobks. 
incident  to  knight's  service^  which,  on  the  abolition  of  this 
last  tenure,  were  expressly  reserved,  by  the  12  C.  2,  to  the 
copyhold  tenure.     On  this  subject  the  following  points  are 
entitled  to  notice,  that  is — 

1.  When  and  from  whom  the  fine  is  due. 

2.  Quantity  of  the  fine. 

3.  Assessment  of  the  fine. 

4u  Demand,  tender,  or  payment  of  the  fine. 
6.  Seoovery  of  the  fine. 

1.  fFJien  and  from  whom  the  Fine  is  due. 

778.  A  fine  may  be  due  either  on  the  change  of  the  te-  Fine  due  on 
nant  or  of  the  lord.   When  the  fine  is  due  on  the  change  of  tentu^or  lord, 
the  tenant,  it  is  immaterial  whether  it  is  by  the  act  of  God,  On  change  of 
as  the  death  of  the  tenant,  or  by  the  act  of  die  party,  as  by 
his  alienation,  and  in  this  case  it  is  said  to  be  due  without 
any  special  custom,  being  almost  an  incident  to  copyhold 
tenure(t),  for  this  fine,  when  due  on  the  death  of  the  tenant, 
was  of  the  nature  of  the  primer  seisin  of  knight's  service 
before  its  abolition  (A) ;  and  the  fine  on  the  alienation  of  the 
tenant  was  of  predsdy  the  same  nature  as  the  feudal  bur- 
den which  tenants  in  chivalry  had  been  subject  to  before 
the  12  C.  2  (/). 

The  fine  due  on  change  of  the  lord  can  only  be  where  On  change  of 
the  change  happens  by  the  act  of  Grod,  and  not  by  the  act 
of  the  party,  and  even  in  the  first  case  it  will  not  be  due 
without  a  special  custom  (m);  in  the  latter  case,  a  custom  to 
have  a  fine  on  any  change  of  the  lord  of  the  manor,  by 
alienation  or  demise,  is  against  law,  for  by  this  means  the 
tenant  might  be  oppressed  by  a  multitude  of  fines  (n).  But 
where,  by  the  custom  of  a  manor,  any  fine  is  due  on  the 
death  of  the  lord,  held,  that  the  customary  general  fine  or 
gressumy  as   distinguished  from  the  fines  payable  on  tiie 

(i)  Qroii  r.Atil€,  2  Doogl.  724,  n.      292 ;  Watk.  on  Cop.  2S6. 
(1)  2  Comm.  98.  (m)  2  Doogl.  724. 

(0  See  Kitcb.  103;    Gilb.  Ten.  (n)  1  loat.  59.  b. 
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death  or  alienation  of  the  tenant,  which  are  called  ^'droppng 
fines,"  was  not  restricted  to  those  claiming  by  descent,  and 
therefore,  that  the  husband^  tenant  for  life  nnder  a  marriage 
settlement,  was  entitled  to  a  fine  upon  the  death  of  Ub 
wife,  tiie  last  admitting  lady  (n). 


PenoDS  from 
whom  due. 

From  tbehdr. 


From  deriwe 
of  heir. 


779.  As  to  the  persons  firom  whom  due,  in  tiie  first  place, 
if  a  copyholder  dies,  a  fine  is  due  to  the  lord,  on  the  admit- 
tance of  the  hdr,  and  that,  it  should  seem,  without  any  spe- 
cial custom,  see  ante,  §  778 ;  and  if  the  heir  die  before  ad- 
mittance, this  shall  not  prejudice  the  lord  as  to  his  fine; 
therefore,  the  heir  or  devisee  of  such  heir  cannot  compel 
admittance  except  upon  the  payment  of  a  double  fine(o); 
so,  in  case  of  a  surrender  by  heir  before  admittance,  see 
infray  §  780. 


FUie  due  from 
■urreudem* 


Surrender  on 
conditioii. 


780.  As  a  rule,  if  a  copyholder  surrender,  a  fine  is  doe 
upon  the  admittance  of  the  surrenderee  (p);  but  if  a  oop7- 
holder  in  fee  surrenders  to  the  use  of  one  for  life,  and  the 
tenant  for  life  dies,  he  may  enter  without  any  new  admit- 
tanoe  or  paying  any  fine,  for  he  has  his  old  e8tate(o);  so, 
if  an  heir  of  a  copyholder  surrender  before  admittance, 
yet  he  shall  not  prejudice  the  lord  as  to  the  fine  due  to  him 
(see  ante,  §  779)  upon  the  de8cent(r);  so,  if  a  surrender  be 
on  condition,  by  way  of  mortgage,  the  mortgagor,  on  pay- 
ing the  money  before  the  condition  broken,  may  re-enter 
without  any  new  admittance,  or  paying  afine,  for  he  is  in  of 
his  old  estate  («) ;  so,  if  he  surrender,  reserving  rent,  with 
power  of  re-entry,  if  rent  in  arrear,  no  fine  will  be  payable 
on  such  re-entry  {s) ;  but  if  the  day  appointed  for  the  pay- 
ment of  the  money  be  past,  it  seems  that  he  must  be  re- 
admitted, having  only  an  equity  of  redemption  (/);  so,  if 
afler  condition  broken,  the  lord  insists  on  the  mortgagee 


(fi)  Somertei  (Duie)  ▼.  F^amee,  1 
Stra.  654  ;  S.  C,  Fortes.  41. 
(o)  Marwer.FlmUner,  I  Anst.  13. 
(jb)  Co.  Cop., b.  56;  1  Init.  59. b. 
iq)  Prodg€r^9  cue,  9  Co.  107. 


(r)  Brown€*8  emae,  4  Co.  22  b. 
(t)  Gab.  Ten.  275. 
(0  Id.  276 ;  and  lee  Fkweett  ▼. 
Lawtker,2Vex,392. 
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conung  in  and  paying  the  fine^  equity  will  not  relieve  the      tewumb, 
latter  (» ). 

If  copyholder  surrenders  to  the  use  of  his  will  and  directs  Vendee  in  case 
two  trustees  to  make  sale  of  his  copyhold^  <uid  to  apply  the  gale, 
money  to  certain  purposes^  they  may  sell  without  being  ad- 
mitted,  and  the  lord  shall  admit  the  vendee  and  have  but  one 
fine  (v). 

781.  If  a  copyholder  in  fee  surrender  to  one  for  life,  re-  Fine  due  from 
mainder  to  another  for  life,  remainder  to  another  in  fee,  by  ^^^^^  ^' 
this  but  one  fine  is  due,  except  by  special  custom  (t(7) ;  for 
the  admittance  of  the  particular  estate  is  the  admittance  of 
him  in  remainder  (j:);  so,  when  the  particular  tenant  and 
the  remainder-man  join  in  a  surrender,  as  their  interests  form 
but  one  estate,  one  fine  only  is  due  from  the  surrenderee  (y); 
but  if  the  person  to  whom  the  remainder  is  limited  surrender 
his  interest  to  another,  a  fine  will  be  due  on  the  admittance 
of  such  surrenderee  {z) ;  so,  likewise,  on  admittance  of  the 
heir  of  the  remainder-man  {z) ;  and  it  is  said,  that  the  lord 
may  assess  one  fine  for  the  particular  estate,  and  another  for 
tbe  remainder,  Batmore  v.  Graves  (a);  and  in  the  same  case 
it  was  added,  ''  If  a  fine  be  assessed  for  the  whole,  there  is  an 
end  of  the  business;  but  if  a  fine  be  assessed  for  a  particular 
estate  only,  the  lord  ought  to  have  another  (&)." 


782.  Persons  having  an  equitable  estate  only,  as  cestui  Penons  having 
que  use  or  cestui  que  trust,  need  not  be  admitted,  and,  con-  bie  estate,  when 
sequendy,  cannot  be  called  upon  to  pay  a  fine,  for  as  to  the  ?^y  ^^®  ^ 

(u)  Tredway  y,Potherley,2\ism.  (y)  Kitch.  242  ;  Co.  Cop.,  §.  56, 

367.  tr.  130. 

(r)  Holder  r.  Presiony  2  Wila.  (ar)  1  Burr.  213;  Gilb.  Ten.  417, 

400.  Walk,  ed.,  n.  (77). 

(w)  Finch'9  ca$e,  4  Co.  22 ;  Barnes  (a)  1  Vent  260. 

▼.  Cor*e,  3  Lev.  308.  (b)  lb.;    and   see   1   Mod.  120; 

{x)  lb. ;    see  also  Blackburn  ▼.  1  Ban*.  212 ;  Gilb.  Ten.  163,  n.  (<Q. 

Graveif  1  Mod.  103,  120 ;  S.  C,  3  Also,  as  to  contribntion  between  the 

Keb.  263,  329  ;  S.  C,  1  Vent.  260;  particnlar  estate  and  the  remainder- 

S.  C,  2  Tier.  107 ;  S.  C,  2  Danv.  man,  1  Watk.  Cop.  311 ;  1  Scrir. 

185.  Cop.  406. 


618 


GOMMOll  COPTHOLDS. 


r«KumE».  first,  the  Statate  of  TJfles  does  not  extend  to  cc^yholds  (c), 
and  as  to  the  second,  he  in  whom  the  legal  estate  is  Tested, 
that  is,  the  trustee,  is  properly  the  tenant  of  the  manor  (cQ ; 
thca^fore,  if  a  copyhold  be  devised  to  A.  for  the  use  of  B., 
A.,  and  not  B.,  is  the  person  to  be  admitted  and  pay  the 
fine  (e);BO,  on  the  same  principle,  if  a  copyholder  ooveoant 
to  surrender  his  knd  to  A.,  and,  before  the  surrender  nuuk, 
A.  assign  his  right  to  B.,  the  fine  will  be  payable  on  R's 
admittance,  and  not  on  the  covenant  to  surrender,  for  this 
transferred  no  legal,  only  gave  him  an  equitable  interest  in 
theland(^);  so,  no  fine  is  payable  on  the  assignment,  grant, 
or  devise  of  an  equity  of  redemption,  for  on  the  breach  of  the 
proviso  for  rejlenpti<m  the  mortgagee  becomes  the  tenant,  and 
is  boimd  to  pay  the  fine(A) ;  so,  neither  can  a  fine  be  de- 
manded of  one  having  a  mere  authority,  without  any  legal 
interest  in  the  copyhold,  as  in  the  case  of  trustees,  with 
power  to  sell,  see  ante,  §  779 ;  so,  a  guardian  of  an  infiint, 
having  merely  a  right  to  the  pernancy  of  the  profits,  shall 
pay  no  fine  (t) ;  so,  if  a  copyholder  be  disseised,  and  enter 
upon  the  dissdusor,  or  recover  against  him  by  plaint,  he  will 
be  in  of  his  old  estate,  and,  consequently,  no  fine  is  due  (J); 
or  if  a  rightful  owner  of  a  copyhold  release  to  one  that  is  in 
by  wrong,  no  fee  will  be  due,  he  being  already  tenant(il). 


Executors  not 
liable. 


783.  It  was  formerly  holden  that  the  executor  of  a  copy- 
holder for  years  should  have  the  term  without  any  new  ad- 
mittance (0 ;  it  is  however  now  settled  that,  whenever  a  teim 
for  years  is  limited  on  surrender,  or  created  by  devise,  the 
termor  will  be  tenant  to  the  lord,  and  his  executors  on  his 


(e)  Cro.  Cw.  44  :  2  Vei.  257. 

(d)  Gab.  Tea.  157 ;  2  Comm.  331 ; 
1  Watk.  Cop.  289  ei  9eq, 

(c)  Bath  {Barl)r.Abney,l  Barr. 
206;  see  alto  Rhet^t  eon,  Moor, 
890;  TVtnity  Coli.  t.  Browne,  1 
Vera.  441 ;  AUm  t.  Poutttm,  1  Vci. 
121. 

(S)  R'  ▼.  Htndmi  {JLard  rf  tkt 


IfflHor),  2  T.  R.  484. 

(A)  2  Vera.  367;  Gilb.  1^.  276. 

(t)  Co.  Cop.,  a.  56. 

(J)  Co.  Cop.,  a.  56,  tr.  129;  4  Co. 
25. 

{k)  4Co.  25  b;  1  Inat.  59.  b. 

(0  Hmmeheft  cote,  Dj.  251 ;  3 
Leoii.9;  Windi,  3;  Gilb.  Tea.  289. 
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death  must  be  admitted  and  pay  a  fine,  Bath{Earl)  v.  Ab-      tenurbj. 
ney{m) ;  in  that  case  it  was  insisted,  that  the  executors  took  no 
new  estate,  and,  as  new  tenants  only,  they  were  not  liable  to 
pay  any  fine,  but  the  judge's  certificate  into  Chancery  de- 
ended  otherwise. 

Tenant  in  dower,  or  by  the  curtesy  where  the  custom  al-  Tenant  in 
lows  of  such  estates,  shall,  it  is  said,  pay  a  fine  (n) ;  but  see  ^^^  ^ 
1  Watk.  Cop.  300,  where  this  is  disputed. 

784.  Joint-tenants  are  seised  per  mie  ei  per  tout,  there-  Joint-teoanti.  . 
fore,  if  one  die,  the  suryivor  shall  have  all  without  admit- 
tance or  paying  a  fine ;  for  when  one  joint-tenant  dies,  the 

other  takes  his  share,  and  continues  in  on  the  original  admits 
tance  (o) ;  so,  on  an  original  surrender  to  two  jointly,  but 
one  fine  is  due  {p);  and  the  same  law  applies  to  coparceners,  Coparoenen. 
who  being  as  one  heir  are  entitled  to  admittance  on  the  pay- 
ment of  one  {q) ;  so,  if  joint-tenants  and  coparceners  join  in 
a  surrender,  only  one  fine  is  due  on  the  admittance  of  the 
surrenderee  (r) ;  but  as  the  customary  heir  or  heirs  of  each 
coparcener  must  be  admitted,  the  lord  is  of  course  entitled 
to  fines  on  such  respective  admissions. 

785.  Tenants  in  common  are  to  be  admitted  severally.  Tenants  in 
and  must  therefore  pay  several  fines  (*),  although  Lord  Coke  dLtiiTrtfiMs!'^ 
in  his  Copyholder,  s.  56,  and  also  Kitchen  on  Courts,  242, 

lay  down  a  different;  but  this  is  supposed  in  Attree  y. 
Scoit  {t)  to  be  a  misprint^  see  also  Plowd.  140 ;  Perk.,  s.  107 ; 
so,  the  customary  heirs  of  each  must  be  admitted  and  pay 
several  fines  {u) ;  but  it  is  now  settled,  that  if  the  several  un- 

(m)  1  Burr.  206.  also  Co.  Cop.,  b.  56 ;  Caltfa.  Read.64. 

(ff)  Co.  Cop.,  8.  56,  tr.  128  ;  Gilb.  («)  FUher  ▼.  Wigg,  1  Ld.  Raym. 

Ten.  223.  631  r  S.  C,  1  P.  Wma.  21 ;  S.  C,  1 

(o)  Co.  Cop.,  8.35,  tr.  82.  Salk.  391 ;  Attree  y.  Scott,  6  East, 

(p)  Id.,  8.  56,  tr.  130.  484 ;  S.  C,  2  Smith,  458. 

(q)  R.  T.  BoneaU  {Manor,  Sfc),  3  (0  Sup. 

B.  &  C.  173  ;  S.  C,  4  D.  &  R.  825.  («)  Br.  Abr.  tit.  Feoffm.  de  Terree, 

(r)  GUb.  Ttn.  73,  330,  n.  {/);  see  pi.  45. 


620 


COUMON  COPTHOLDe. 


TBKtrKCS. 


Dittinct  fines 
payable  on 
eereral  tene- 
ments. 


divided  shares  of  copyhold  heretofore  belonging  to  tenants 
in  common  become  united  in  one  person,  they  form  one  en- 
tire estate,  and  one  fine  only  would  become  due  on  the  ad- 
mission of  the  surrenderee,  Garland  v.  JeJyH{u),  Hottoway 
V.  Berkeley  {x)y  overruling  Attree  v  Scott  (y),  where  it  was 
held,  that  the  multiplication  of  fines  and  services  should  con- 
tinue notwithstanding  such  union. 

On  the  same  principle  as  governs  tenants  in  common,  it 
has  been  held,  that  one  fine  cannot  be  assessed  on  the  admis- 
sion to  several  copyhold  tenements  (z). 


Commissioners 
of  bankrapt, 
&c. 


In  the  case  of 
an  extent. 


786.  When  copyholds  prior  to  the  6  G.  4,  c  16,  were 
included  in  the  bargain  and  sale  from  the  commisdoners  to 
the  assignees  of  a  bankrupt,  the  admittance  of  the  assignees 
was  necessary,  and  a  fine  due  in  consequence  thereof;  but 
when  the  commissioners  conveyed  the  copyholds  immediately 
to  a  purchaser,  a  fine  became  due  from  him  only  (a).  By  the 
1  &  2  W.  4,  c.  56,  the  copyhold  estates  of  a  bankrupt  be- 
come vested  in  the  assignees,  without  the  necesdty  of  any 
admittance,  and  the  fine  in  consequence  becomes  payable  by 
the  purchaser. 

If  there  be  a  custom  for  a  copyholder's  lands  to  be  ^tended, 
the  extender  upon  his  admittance  shall  pay  the  fine  (&). 


General  and 
special  oocu* 
pancy. 


787.  The  principle  of  general  occupancy  is  not  applicable 
to  copyholds,  the  freehold  never  being  out  of  the  lord  (c) ;  but 
my  Lord  Coke  says,  "  If  a  copyhold  be  granted  durante  vitdy 
and  the  grantee  dieth  living  cestui  que  vie^  and  a  stranger 
entereth  as  a  general  occupant,  he  shall  be  admitted  and  pay 
a  fine."  In  the  case  of  special  occupancy,  which  applies  to 
copyholds  without  any  custom  in  favour  of  it(d),  a  fine 


(tf)  2  Bing.  273. 

(x)  6B.  & C.  2;  B.C.,  9  D &  R.  83. 
(y)  6£ast,484;  S.C.,2Smith,458. 
(z)  Grant  v.  AMile,  2  Dongl.  722. 
{a)  Drury  t.  Mann,  1  Atk.  96. 
{h)  Ck>.  Cop.,  s.  56. 


(c)  Ven  T.  HowM,  1  RoU.  Alir. 
511 ;  SmartU  y.  PmhaUow,  6  Mod. 
63;  S.  C.»  1  SsUc.  188;  ZmcAt. 
FortBy  7  East,  186. 

(<2)  Len^frih-t  t.  Martin,  2  BL 
1148. 
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is  due  upon  the  admission  of  the  heir  or  other  person  who  is      TmsvKw, 
special  occupant  {e). 

2.   Quantity  of  the  Fine. 

788.  Fines  payable  on  the  change  of  the  copyholder  may  Fine  oertam. 
be  certain  and  defined,  or  arbitrary  at  the  wiD  of  the  lord  (/). 

The  fine  is  said  to  be  certain,  when  the  sum  payable  is  fixed 
and  ascertained  by  immemorial  usage,  in  which  case  the  lord 
is  tied  down  by  the  custom  and  cannot  exceed  it  (g) ;  but 
the  law  will  presume  the  fine  to  be  uncertain  until  the  con- 
trary is  proved,  and  this  must  be  decided  by  the  rolls  of 
the  court,  in  which  the  most  andent  series  of  entries  will  be 
deemed  true  evidence  of  the  fine,  even  though  contradicted 
by  a  series  of  entries  for  a  period  of  a  hundred  years  past  or 
more,  indicating  a  difierent  sort  of  fine  (A);  and  a  few  in- 
stances of  uncertain  fines  will  be  considered  of  no  weight 
either  way  (t) ;  a  fine  certain  may,  however,  not  always  be 
a  gross  sum,  as  five  or  ten  pounds,  but  it  may  depend  upon 
the  value  of  the  land,  as  to  pay  for  the  fine  such  sum  as  the 
land  may  be  worth  by  the  year  at  the  time  of  admittance, 
which  being  easily  ascertained  by  the  jury,  is  considered  to 
be  equally  certain  as  a  sum  in  gross  (A) ;  and  a  custom  to 
have  a  year's  value,  generally,  for  a  fine,  has  been  held  to  be 
good  (A). 

789.  A  fine  is  said  to  be  uncertain  and  arbitrary  when  it  Fine  vncertain. 
depends  upon  the  wiU  and  pleasure  of  the  lord,  or  other  per- 
son having  a  right  to  assess  it     But  though  it  is  uncertain.  Fine  most  be 
it  is  not  altogether  arbitrary,  for  it  ought  to  be  reasonable, 
otherwise  the  copyholder  is  not  compellable  to  pay  it  (/) ;  and 

(«)  Co.  Cop.,  B.  56,  tr.  128 ;  GUb.  S.  C,  Carth.  12 ;  S.  C,  3  Lev.  249; 

Ten.  327.  S.C.,  Comb.  43  ;  S.  C,  3  Mod.  132 ; 

(/)  2  Comm.  98.  S.  C,  2  Show.  507 ;  Ca.  463 ;  S.  C, 

(^)  Allefi^.Abraham, 2BQlstr.32.  1  Freem.  494 ;  Ca.  669. 

(h)  lb.;  aee  aUo  Lord  GerartTB  (/)  1  Inst.  59  ;  Hubbard r. Ham^ 

ease,  Godb.  265 1  1  Watk.  Cop.  306.  mond,  4  Co.  27 ;  S.  C.  nom.  Dalton 

(t)  Utt.  Rep.  252.  ▼.  Hamond,  Cro.  El.  779;    S.  C, 

(4)  Perkim  r.  Titus,  Skinn,  247;  Moor,  662 ;  S.  C,  1  RoU.  Abr.  507; 
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TKifirmTO.  whether  a  fine  be  reasonable  or  not  shall  be  determined  by 
the  justices  upon  the  drcumstances  appearing  in  the  case  (m) ; 
and,  therefore,  if  an  action  be  brought  against  the  tenant  by 
the  lord,  it  shall  be  referred  to  the  court  upon  demurrer  (n); 
or  the  def^idant  may  plead  not  guilty,  and  upon  proof  of 
the  land,  and  other  evidence,  the  Court  will  decide  (o) ;  but 
if  a  copyholder  prays  a  mitigation,  it  does  not  conclude  him, 
but  he  may  afterwards  insist  on  the  unreasonableness  of  the 
fine  {p) ;  the  copyholder  is  however  bound  to  shew,  that  the 
fine  is  unreasonable  (;). 

What  is  a  790.  As  a  rule,  two  years'  improved  value  is  held  to  be  a 

oTo^erwiwr^'  reasonable  fine  on  admission  to  copyholds  of  inheritance,  or 
for  lives  whai  renewable,  HaJion  v.  Has8el(r);  see  also 
WUlowes^  c€ue{s),  where  two  years'  value  was  deemed  un- 
reasonable, Hubbard  v.  Hammond  {t),  Jackman  y.  Hoddn- 
doniy^y  Whaxtm  v.  King{x)\  deducting  quit  rents,  but  not 
knd-taz.  Grant  v.  AttU  (y) ;  see  also  Allen  v.  Abraham  (r), 
Dow  V.  Goulding  (a),  Stower  v.  Smitli  (b),  Acckdon  v.  Khmea- 
lejf(b),Ijike  v.  JethereU  {b),  and  other  cases;  Morgan  v.  Scuda- 
more  (c),  Middkton  v.  Jackson  {d);  where  a  year  and  haLTs 
improved  rent  has  been  held  to  be  the  maximum  in  common 
cases.  On  alienation,  it  is  said^  that  by  custom  the  lord  shall 
not  be  restricted  to  two  years'  value,  for  he  may  take  four, 
five,  or  even  seven  years'  value  (e);  so,  where  a  fine  is  pay- 
able by  custom  on  the  first  purchase  only,  the  lord  is  not 
restricted  as  to  the  amount  of  the  fine  {e) ;  so,  not  on  the 

lee  also  Co.  Cop.  160;   Gilb.  Ten.  («)  Cro.  EL  S51;  S.  C,  1  RolL 

219  ;  1  Mod.  120 ;   1  P.  Wma.  63,  Rep.  75 ;  1  Inst.  60. 

66 ;  2  Dougl.  729.  (j?)  3  Aiiat.  673 ;  S.  C,  3  Swanit 

(m)  Hubbard  y.  Hammond^  4  Co.  666. 

27 ;  Moor,  623.  (y)  2  Dongl.  722. 

(n)  Co.  Ent.  647.  (z)  2  Bolttr.  32. 

(o)  Hubbard  ▼.  Hamm&nd,  wp, ;  (a)  Cro.  Car.  196. 

Dermy  ▼.  Lenuany  Hob.  135.  \b)  Toth.  164. 

{p)  1  Roll.  Abr.  507.  (e)  2  Chan.  Rep.  134. 

Iq)  Hob.  135.  It)  1  Chan.  Rep.  33. 

(r)  2  Str.  1042.  (e)  iZ.7.  DUlin^iom,  1  Freem.  496; 

(t)  13  Co.  1.  S.  C.  nom.  R.  t.  DiUuUm,  1  Show. 

(0  8^'  31 ;  1  Salk.  3S6 ;  3  Mod.  221. 
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grant  of  lands  coming  into  the  lord's  hands  by  escheat,  for      tewurkb. 
the  re-grant  being  voluntary  on  his  own  part,  he  may  fix  his 
own  terms,  and  the  person  soliciting  the  grant  may  accept 
or  reject  them  as  he  pleases  (f) ;  so,  not  to  copyholds  for 
lives,  &0.,  see  1  Watk.  Cop.  308. 

791.  As  to  the  amount  of  fine  where  there  is  an  admission  Amount  of  fine 
of  tenants  for  life,  and  persons  in  remainder,  &c.,  at  the  l^^^lffoi life, 
same  time,  the  tenant  for  life  is  to  pay  one  whole  fine  the  ^* 

same  as  tenant  in  fee,  and  the  person  in  remainder  is  usually 
required  to  pay  half  the  amount  of  the  fine  payable  by  the 
tenant  for  life(^) ;  but  where  there  are  more  lives  than  one 
to  take  in  succession,  it  is  said,  in  Bath  (Earl)  v.  Ahney{k\ 
•*  The  fine  for  two  lives  is  the  tesqui  of  that  taken  for  one,  F5n«  on  re- 
and  the  fine  for  three  is  the  sesqui  of  that  taken  for  two, 
by  the  usage  of  the  manor,"  and  this  is  understood  to  signify 
that ''  The  fine  for  the  third  life  is  the  half  of  that  taken  for 
the  second  life(t);''  so,  the  usage  in  most  manors  on  a  re- 
newal of  copyholds  for  three  Kves,  is  to  take  for  the  first  life 
a  year  and  half's  value,  for  the  second  life  half  as  much  as 
the  fine  for  the  first,  and  for  the  third  life  half  as  much  as 
the  fine  for  the  second  (A) ;  but  in  Wtktm  v.  Hoare  {I)  it  has 
been  held,  that  the  proper  mode  of  assessing  a  fine  upon  the 
admisfflon  of  joint-tenants  to  a  copyhold  of  inheritance  was, 
to  take  two  years'  improved  value  for  the  first  life,  for  the 
second  life  one-half  the  sum  taken  for  the  first,  and  for  the 
third  life  one-half  the  sum  taken  for  the  second,  and  so  on. 

3.  Assessment  of  the  Fine* 

792.  As  to  the  assessment  of  the  fine,  it  is  necessary  to  Fine  to  be  u- 
consider  by  whom  it  may  be  made,  manner  and  place  of  or  itewJd. 
making  and  entry  of  the  assessment. 

(/)  13  Co.  3 ;  Hetl.  6 ;  1  Watk.  WiUon  ▼.  Hoartt  2  B.  &  Ad.  350. 

Cop.  308.  Qe)  1  Watk.  Cop.  tup. ;  1  ScriT. 

(jf)  1  Watk.  Cop.  311.  Cop.  387, 3rd  ed. 

(A)  1  Burr.  207,  217,  marg,  (I)  Sup. 
(i)  Per   Ld.    Tenterden,    C.  J., 
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TKNumas.  It  beUmga  of  common  ri^t  to  the  lord  or  his  steward  to 
aaaeflB  the  fine  (m);  bat  a  custom  that  a  copyholder  for  life 
m  extrenus  may  nommate  a  successor  to  have  Ihe  copyhold, 
paying  a  reasonable  fine,  to  be  agreed  upon  with  the  lord, 
Bydttlioinage.  or  if  that  fid],  to  be  assessed  by  Ihe  homage,  has  been  ad- 
judged to  be  a  good  custom  (a)  ;  so,  to  nominate  one  or  two 
as  successors  (o)« 


Serenl  fines  m 
CMeofievenl 


793.  If  a  copyhdder  holds  several  copyholds  by  several 
services,  there  ought  to  be  set  upon  every  one  a  several 
fine  (/>);  and  there  is  no  distinction  in  that  respect  between 
a  customary  hdr  and  a  surrenderee,  nor  is  it  material  whether 
the  admisdcm  be  contained  in  one  or  several  co{ttes(^);  and 
in  Snag  v.  Fox  (r)  it  was  held,  that  a  surrender  by  a  copy- 
holder to  particular  uses,  under  which  his  son  should  be  ad- 
mitted in  tail,  would  operate  as  a  severance  of  the  estate 
fiom  any  other  lands  left  to  descend  to  such  son,  so  as  to 
entitle  the  lord  to  separate  fines. 

One  gross  sum  cannot  be  assessed  on  the  admisdon  to  seve- 
ral copyhold  tenements.  Grant  v.  Aide  (#);  and  in  this  case 
it  was  also  held,  that,  being  so  stated  in  the  dedarati^xi,  it 
was  error,  and  not  cured  by  verdict(f). 

794.  In  one  case  it  was  held,  that  a  fine  nn^t  not  only 
be  assessed  but  nn^t  be  made  payable  out  of  the  manor  (v) ; 


{m)  Lord  Nmrikmiek  yr,  Stmm^,  (f)  TnenurmadtS^mwiU^  4  Co. 

6East,57;  S-anom.  I^oniJVof^A-  27  a;    HUeh    ▼.    Wmliu^   dted   2 

wicAT.  Sfmloii,  2  Smith,  226.  Doogli  729;  see alao Co. Cop.,  s.  56, 

(a)  rdbiei«craialoH,citedNo7,2.  tr.  131;  Gilb.  Ten.  218 ;  WMifiMw. 

(o)  0«Mt.  Bslef,  Id.  3;  S.  C,  HmU,  cited  2   DoogL  727  b,  b.; 

emm€  wemkU,  nom.  Crmbk  t.  Artr,  SemHe  mut  Mmnk,  cited  in  fleereilT. 

1  RoD.  Abr.  48;   see  also  Fkfrdr.  Gly«i,61^nit.428;  &  C.,2Manii. 

Hotkhu,  Cro.  Jac.  368 ;   1  ¥nem.  84. 

494 ;  JWwsw  t.  PkOUpt,  4  M.  &  (r)  Fidm.  342. 

S.486.  («)  2I>oogL  721. 

(p)  Hokmrt  ▼.  Hmmmamd,  4  Co.  (/)  OtmUt.  AHle,  2  Doi^  721. 

27;    &  C.  nom.  BmWm  t.  Hmm-  («)  Ymxley  y. Bamar,l  JjL  Bmjwo. 

momd.  Moor,  622;  S.  C,  Cro.  EL  44. 
779. 
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but  this,  which  was  the  case  of  a  fine  for  licence  to  alien^  ap^      nwwLs. 
pears  to  be  the  only  authority  for  such  a  position  (v). 

795.  The  entry  of  the  assessment  on  the  rolls  is  not  neces-  Entry  of  the 
eary  to  entitle  the  lord  to  the  fine,  but  a  demand  on  behalf  of  STroSsr*  ^^ 
the  lord,  it  being  a  reasonable  and  legal  fine,  is  sufficient  (or) ; 

but  if  an  entry  be  made  of  an  assessment,  it  must  be  of  the 
sum  actually  assessed,  without  r^ard  to  any  sum  remitted 
by  the  lord;  therefore,  where  the  assessment  was  entered  as 
of  100/.,  but  that  out  of  special  favour  the  lord  remitted 
40i,  and  thereby  reduced  it  to  60/.,  and  the  lord  sued  for  the 
fine,  and  the  jury  finding  the  annual  value  of  the  premises 
SOL,  gave  a  verdict  for  60£,  held,  that  the  lord  could  not  re- 
tain this  verdict,  but  must  be  nonsuited,  the  Court  being  of 
opinion  that  the  assessment,  notwithstanding  the  remittiturf 
was  an  assessment  of  lOOL,  and  the  latter  part  of  the  entry 
was  nothing  more  than  a  remission  of  the  payment  of  part 
of  that  assessment;  and  it  was  observed  in  this  case  that 
much  mischief  might  arise  to  copyholders,  if  similar  entries 
were  permitted  to  be  made  upon  the  court  rolls  of  ma-> 
nors  (x). 

4,  Demand,  Tender,  and  Payment  of  the  Fine. 

796.  After  a  regular  assessment  of  the  fine,  the  specified  Demand  of  the 
sum  must  be  formally  demanded  by  the  lord  or  his  stew- 

ard(y);  and  it  must  be  made  of  the  specific  sum,  and  not 
of  any  larger  amount,  otherwise  the  lord  cannot  recover  at 
law  (z) ;  but  if  the  lord  demand  more  than  he  is  entitled  to, 
he  may  re-assess  the  fine,  and  make  the  demand  de  novo ;  so, 
it  must  be  demanded  of  the  person  of  the  tenant  (a).  By 
the  11  G.  4  &  1  W.  4,  c.  65,  re-enacting  9  G.  2,  c.  29,  the 
fine  must  be  demanded  of  femes  covert  and  infants,  by  the 
lord's  bailiff  or  agent  by  note  in  writing,  signed  by  the 
lord  or  his  steward,  and  left  with  the  infant  or  his  guardian, 

(«)  See  1  Watk.  Cop.  317,  318  ;  B.  &  P.  346. 

1  ScriT.Cop.  418.  (y)  Trotter  ▼.  Blake,  2  Mod.  229. 

(*)  Lard  N<n-thwick  w.  Sianway,  (*)  Titui  ▼.  Perkine,  Skinn.  249. 

6  East,  56 ;  S.  C,  but  not  S.  P.,  3  (a)  Denny  ▼.  LemmoH,  Hob.  135. 

VOL.  I.  8  8 
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rmwvMMM.     CTTwilhthe^^wtgcopgitCTr  tohmbMid,  wr  with  the  tenant  or 
occafier  of  the  oopyhoUL 

Teoder.  797.  Where  the  fine  18  certuoiy  the  hdr  onght  to  tender  it 

on  hiB  prayer  to  be  admitted  {b) ;  and  to  save  a  finrfeitDie,  it 
seems  that  the  tender  should  be  made  at  the  day  i^fypointed 
by  the  lord  for  the  payment  of  the  fine  assessed,  and  that  a 
tender  made  at  the  time  of  the  assessment  is  not  8iifficient(c); 
but  Ihe  Icnrd  cannot  refiise  admittance  becaose  the  fine  is  not 
tendered  to  him,  even  when  the  fine  is  certain  in  amoont  (if). 
Should  the  fine  be  unreasonable,  or  if  the  copyhcdder  has 
good  cause  for  thinking  it  to  be  so,  he  may  refiise  to  pay  it, 
and  it  shall  be  no  cause  of  fi>rftiture(e)y  bnt  he  must  tender 
what  he  concdves  tobedue(/). 

Piyaentof  798.  A  fine  certain  ought  to  be  paid  immediately,  bnt 

not  until  the  tenant  is  actually  admitted,  for  admittance  is 
the  cause  of  the  fine,  and,  therefore,  the  lord  cannot  refuse 
admittance  until  the  fine  is  paid(^) ;  and  if  the  hdr  choose 
to  waive  the  possession,  he  shall  pay  no  fine  (A);  but  if  after 
admittance  the  tenant  refuse  to  pay,  the  fine  having  been 
demanded,  such  refusal  is  a  fiHrfdture(t),  see  sHpra,  §  796 ; 
and  as  to  the  provisions  for  the  payment  of  fines  in  the  case 
of  femes  cooert,  infants,  and  lunatics,  see  11  G.  4  &  1  W.  4, 
c.  65,  Dig.  P.  n,  tit  Coubts,  (Equttt). 

Payment  of  799.  If  the  fine  be  uncertain,  a  copyholder  is  not  bound 

^^      '    to  pay  it  immediately,  for  he  cannot  know  how  much  it  wiD 

be,  and  if  the  lord  does  not  fix  a  time  for  payment,  he  shaB 

have  a  convenient  lime  (i).     A  custom  not  to  pay  a  fine  till 

{b)   Oardmer  y.  JVotmai,    Cro.  (/)  Qmrdmer  t.  Normmt^  m^. 

Jae.617.  (ff)  Hobart  ▼.  Hmmmtmd^  n^: 

(e)  Ib.iMi^tMereyandseel  ScriT.  Bmddeiejf  ▼.  Leppm^weO^  3  Bmr. 

Cop.  419.  1544 :  Bex.  ▼.  Hemdon  (MUmar,  ^.)' 

(<0  Hobari  t.  Hammond,  4  Co.  2  T.  R.  485. 
28 ;  S.  C.  nom.  Dalttm  v.  Hamond,  (h)  1  Sid.  98. 

Cro.  El.   779;  S.  C,  Moor,  623;  (Q  Hobart  t.  Hammomd,  <y. 

FlshY,  Rogerg,  1  Roll.  Abr.  506.  (k)  HobaH  v.  Hammomd,  n^.i 

(e)  Hobart  ▼.  Haamomd,  tup.  WUIow^t  mm,  13  Co.  2. 
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of  full  age  has  been  held  to  be  a  good  custom  (Q ;  so,  also^  a      TiyuREs. 
custom  for  the  lord  to  seize  until  the  fine  is  paid  (m). 

In  some  manors  it  is  customary  not  to  take  the  fine  until 
the  succeeding  general  court>  but  it  seems  doubtful  whether 
a  lord  or  steward  may  refuse  to  accept  a  surrender  from  the 
person  admitted  tenant,  or  to  admit  the  surrenderee  until 
the  fine  is  paid  (n). 

800.  The  fine  on  admittance,  and  also  the  steward's  fees  on  Payable  by  the 
admittance,  are  payable  by  the  purchaser  (o);  therefore,  held,  ^^^ 

that  a  covenant  to  surrender  a  copyhold  to  a  purchaser,  and 
to  do  all  acts  and  deeds,  &c.  for  the  perfect  surrendering 
and  assuring  premises  at  the  costs  and  charges  of  the  vendor, 
is  not  broken  by  non-payment  of  the  admission  fine,  for  the 
title  is  perfected  by  the  admittance  of  the  purchaser  as 
tenant,  the  fine  not  being  due  until  after  admittance  (/>). 

Where  by  the  custom  a  remainder-man  must  be  admitted  By  remainder- 
and  pay  a  fine,  the  fine  is  not  payable  until  the  death  of  the 
tenant  for  life  (q) ;  and  he  must  come  in  within  a  reasonable 
time  after  the  death,  otherwise  the  lord  may  seize  qtcoosque^ 
&c  (r) ;  but  very  dear  evidence  is  required  to  establish  the 
lord's  right  to  a  full  fine  from  a  remainder-man  and  the 
Courts  lean  to  the  presumption  that  a  fine  paid  by  a  remidn- 
der-man  was  an  apportionment  only  of  the  full  fine  assessed 
on  the  admission  of  the  tenant  for  life  (r). 

5.  Recovery  of  the  Fine* 

801.  K  the  tenant  (not  being  9k  feme  cavertf  infant,  or  Means  of  re- 
Innaiic,  see  supra,  §  798)  do  not  come  in  to  be  admitted  ®^"^  ■ 
and  pay  his  fine,  after  the  usual  proclamations,  the  lord  may, 

in  all  cases,  seize  the  land  quausque,  &c;  see  further  as  to 

(/)   ehen^pUm    tmd  Atkhutmf  3  (o)  Drmiy  ▼.  Mann,  1  Atk.  95. 

Keb.  90.  Ip)  Graham  v.  8ime,  1  East,  632. 

(m)  Jachnm  t.  Hoddegdon,  Cro.  (g)  Kitch.  244 ;  FUch  r.  Hockley, 

B1.351.  4  Co.  23  a. 

(»)  1  ScriT.  Cop.  419 ;  3rd  ed.,  (r)  WhiiWtad  ▼.  Jenny,  5  East, 

600.  531. 
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forfeitiue  of  copjhoUB,  pott.  Sa»  if  a  copyholder  refine 
payment  of  a  fine,  debt  lies  against  him  (#),  and  see  far- 
ther as  to  mjmries  and  their  remedifiB^ /nm^  mider  that  title. 


III.  nOiOB  mk  KcrMf. 


§  802.  Wk^t  if  j^roptrfy  a  lUH^f  or 

9»iM^VtCf. 

Recovery  ^  m  RiHrf. 

803.  J7crJo<     dutmgmeked  from 

BeUrf. 

804.  D^bniiem  ^Heriot  Service. 
WwMe^  wUtCm 

805.  in  CMC  efa  Leaee. 

Net  dme  h^fbre  Cowtmence^ 
fmemi  qf  Leaee  er  ^fier  De^ 
terwdmaiiem. 

806.  Recovefj  ef  Herioi  Service 

kjf  Seigmre. 

807.  Recovery  kjf  Bietreee  or  Ac- 

tion. 

808.  Wkem  Heriot  Service  ie  ex- 

timet,  or  otkerwiee. 

809.  WkiU  iff  Heriot  Cmetom. 
Cuetomery  Cow^^oeiikm, 
Heriot  dtie  m  Deotk  ^  7V- 


%W^.  Heriot  imeom  Death  4  Trm- 
tee. 
Corpormtiom  UmNe,  vAcb. 
WiddowUmbU. 

810.  Dme  ts  eaee  qf  Aliemotiom. 

811.  When  mot  dme. 

Om  Deoik  nf  Stronger. 

812.  Not   dme  on  tke   DemtJk  ef 

Jomi-temamte. 
%/r  fJepmrcemero. 
Or  Tmmmt  for  Ufe  omd  Re- 


Or  Thumteim  Oomumon. 

813.  Otker  Cetee. 

814.  XiOffff  qf  Heriot  Cmetomu 

No  Rrtinetion  qf  c  Heriot 
Cmetom. 

815.  Recovery  qfo  Heriot  Qutoot. 

816.  Pieodinffe  in  Rqflevin  Jor  o 

Heriot  Service. 
Whoi  PleoM  ere  had. 


What  11  pro- 
perl  J  a  relief, 
or  oChenriae. 


$  802.  BeGef  was  a  feudal  burden  common  to  knight's  ser- 
vice and  socage  tenure,  which  was  payable  by  the  heir,  by 
way  of  fine  or  composition  with  the  lord  for  taking  up  the 
estate,  which  was  lapsed  or  fallen  in  by  the  death  of  the  last 
tenant  if).  The  term  is  also  sometimes  apj^ed  to  copy- 
holds(t<) ;  but  it  is  said  not  to  be  properly  a  relief^  but  an 
alienation  fine ;  and  this  may  be  either  by  tenure,  by  spedal 
reservation,  or  by  custom  («). 


(ff)  Qromi  ▼.  Aatle,  2  Dongl.  721. 
(0  2  Comm.  65. 
(•)  MonjpePe  ewt,  Flowd.  91. 
(»)  Hmnyerford  ▼.  Hovylond,  3 


Bnlatr.  323;  S.  C,  2  Boa.  Rap.  370; 
S.  C,  W.  Jo.  132;  8.  C,  Lateht 
37:  Gilb.  TflD.  173. 
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The  remedy  for  a  relief  if  it  be  by  tenure  is  distress  of      tkkuris. 
common  right(y);  but,  if  it  be  by  custom,  there  can  be  no  K«»vcry  of 
distress  unless  there  be  a  special  custom  to  warrant  it{z);  an 
action  of  debt)  however,  lies  in  such  case  {z). 

803.  A  heriot  is  a  burden  peculiar  to  this  base  tenure,  Heriot  db - 
and  it  is  distinguished  from  the  relief  with  which  it  is  fire-  ^^^  ^ 
quently  confounded  in  the  books,  in  this  respect,  that  the 

heriot  was  payable  on  the  determination  of  the  tenancy,  but 
the  relief  on  the  accession  of  the  heir  (a).  The  heriot  is  the 
best  beast  or  other  thing,  due  to  the  lord  on  the  death  of  the 
tenant,  and  is  distinguished  into  heriot  service,  tiiat  is,  heriot 
by  tenure  and  heriot  custom,  which  differ  from  each  other 
in  tiie  manner  in  which  tiiey  become  due,  or  are  lost  or  re- 
covered, and  in  other  particulars. 

1.  Heriot  Service. 

804.  The  heriot  service  was  originally  a  reservation  by  DeAnitionor 
the  lord,  ariring  from  the  tenure  subsisting  between  him  ^"^  ■ernce. 
and  the  tenant,  and  lies  in  render. 

It  is  said  to  be  due  only  upon  the  death  of  the  tenant  in  when  due. 
fee  simple  (b);  but  it  may  be  reserved  upon  the  grant  of  any 
less  estate,  as  upon  a  lease  for  life,  afler  the  death  of  tenant 
for  life  (c) ;  so,  if  a  lease  be  to  A.  for  life,  afterwards  to  B. 
for  life,  remainder  to  C.  for  life,  a  heriot  may  be  reserved 
alter  the  death  of  each  of  tiiem  (ci);  so,  if  a  lease  be  for 
years,  if  two  lives  continue,  it  may  be  reserved  after  the 
death  of  each  life(«);  so,  if  tenant  aliens  a  parcel,  the 
heriot  shall  be  multiplied  (/),  and  if  the  lord  be  seised  of  a 
heriot  by  the  alienee,  the  same  continues,  though  the  tenant 
re-purchase  this  parcel  (/) ;  so,  heriot  service  thus  reserved 

(y)  Co.  Cop.,  s.  31,  tr.  45^  OgneTi  (b)  21  H.  7.  13  a. 

ea$e,  4  Co.  47  b.  (e)   Oiiume  t.  Share,  2  Lutw. 

(r)  Hyngerford  ▼.  Ha»yland,  ante,  1367. 

628,  n.  (x).  (d)  Lanyonr,  Canw, 2  Saimd.  167. 

(a)  Fltrii.  Heriot,  pi.  6  ;  Co.  Cop.,  (e)  Winch,  47;  2  Lntw.  1367. 

t.  25,  tr.  33.  (/)  Pit«.  Heriot,  pi.  1. 
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TBKPRM.  upon  a  lease  is,  like  renty  incident  to  the  leyermon,  and  it 
shall  go  with  the  reyersionto  the  heir,  and  not  to  theezecu- 
tor8(^),  or  to  the  grantee  of  the  manor(^).  It  is  said,  that 
the  heriot  being  confined  to  personal  chattels,  is  no  chaige 
on  the  land,  any  more  than  a  relief  or  a  fine  on  admittance 
to  copyholds  (A) ;  but  this  can  be  said  only  of  heriot  cus- 
tom (t),  or  where  diere  is  no  express  reservation,  see  post^ 
§814. 

In  cue  of  a  805.  If  there  be  a  lease  for  lives,  rendering  rent,  and  a 

lease  mcideat  to 

the  rereraion.  heriot  upon  every  death,  and  afterwards  the  manor  is  leased 
for  years,  the  heriot  goes  with  the  reversion  to  the  lessee  {k); 

Not  due  beftm  SO,  if  a  lease  be  for  ninety-nine  years,  if  two  lives  so  long 

ment  of  leaae,  Continue,  to  commence  after  a  death,  or  surrender,  &c.  of  a 
former  lease,  reserving  a  heriot  after  the  deadi  of  each 
life,  if  either  dies  before  the  lease  commences,  no  heriot 

or  afterdeter-  shall  be  paid(/);  SO,  for  the  last  life  no  heriot  can  beseized, 
or  levied  by  distress,  but  only  by  action  upon  the  contract, 
for  by  his  death  the  term  is  determined,  sed  qtuere  (m). 

Recovery  of  806.  Hcriot  service  lies  in  retukr,  it  may,  therefore,  be 

recovered  either  by  seizure,  distress,  or  action. 

By  seizure.  Heriot  service,  when  part  of  the  ancient  tenure,  may  be 

seized,  or  the  lord  may  distrain  for  it  at  his  {Measure (it); 
and  it  may  be  seized  either  in  or  out  of  the  manor,  for  the 
property  vests  in  the  lord  immediately  on  the  death  of  the 
tenant,  and  therefore  he  may  seize  the  .property  any  where, 
just  as  he  may  his  own  .property  (o);  and  for  this  reason  it 
has  been  holden,  that  the  lord  may  seize  a  heriot  in  the 

(jH)  Lanyon  ▼.   Cww,  2  Saand.  (»)  Woodland  ▼.  Maniei,  Flowd. 

167.  96;  Odikam  ▼.  8mUk,  2  Cro.  El,  589; 

(A)  Co.  Cop.,  s.  24,  tr.  24 ;  Fiti.  S.  C,  Br.  Hariot,  2;    S.  a,  Moor, 

ATOwrie,  233.  540,  rerersing  the  judgment  in  C  P. ; 

(j)  See  8  H.   7.   10  b;    cited   2  And.  298;  AuitinY,  Betmei,  1  Salk. 

Watk.  Cop.  142,  n.  (c).  356 ;  Parier  t.  Gaffe,  1  Show.  81 ; 

(Ar)  Winch,  47, 57.  Edwardg  y.  Mogeie^t  WiUes,  192. 

(0  Lanyon  Y.  Came,  tup,  (o)  Woodland  ▼.  Mantel^  emp. 

(m)  2  Latw.  1368. 
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haads  of  the  vendee^  unless  sold  in  market  avert(p) ;  but  tbnitb«8. 
the  lord  can  seize  no  other  than  the  tenant's  own  beast  (q)y 
althon^  he  may  distrain  any  man's  beasts  on  the  land  (q) ; 
so^  where^  on  a  lease  for  three  lives,  or  ninety-nine  years 
determinable  on  three  lives,  there  is  reserved  for  a  heriot 
upon  the  death  of  each  life  his  or  their  best  beast,  and  the 
lease  is  assigned,  and  then  one  of  the  lives  dies,  the  beast  of 
the  assignee  cannot  be  seized,  though  the  lessor  may  distrain 
upon  the  land  for  the  best  beast  of  the  deceased  tenant  (r). 

807.  If  a  heriot  be  reserved  upon  a  lease  or  by  deed.  Recovery  by 
since  the  statute  Q^ia  JEmptares,  (under  which  no  new  tion. 
tenures  can  be  created},  payable  by  tenant  in  fee,  it  is  con- 
sidered as  rent,  and  can  only  be  recovered  like  rent  by  dis- 
tress, or  action  of  covenant  or  debt,  but  cannot  be  seized  (s) ; 
and  the  lord  or  lessor  may  distrain  for  a  heriot  the  cattle  of 
any  stranger  that  are  upon  the  land,  and  retain  them  until  the 
heriot  be  satisfied  (t);  and  if  not  replevied,  the  lord  may  now 
sell  them  under  the  2  W.  &  M.  c.  5,  see  Dig.  P.  n.  tit  Dis- 
TBBSs;  and  if  the  tenant  brings  replevin,  the  avowry  need 
not  shew  the  particular  thing  to  which  he  is  entitled  as  a 
heriot  (t) ;  but  if  the  grant  be  lost,  the  lord  in  avowry  must 
prescribe,  which  supposes  a  grant  (u) ;  but  he  need  not  now 
allege  seisin  in  himself  or  his  ancestor,  he  may  avow  generally 
under  the  11  6. 2,  c.  19,  s.  22 (or);  but  the  lord  cannot  dis- 
train for  heriot  service  out  of  the  manor  or  lands  demised  (y). 
So,  an  action  of  debt  or  covenant  lies  to  recover  a  heriot 
reserved  upon  a  lease  (z). 

{p)  Kitch.  262.  (t)  Major  y.  Brandvfood,  sup. 

(q)  Dy.  199  b,  pi.  57  ;  Ow.  146 ;  (»)  21  H.   7.  13  a,  15  a;  Kitch. 

Major  ▼.  Brandwood,  Cro.  Car.  260.  262,  263. 

(r)  Lamyon  ▼.  Carney  2  Sannd.  (*)  See  2  Wms.  Saund.  168  a,  n. 

165 ;  S.  C.  nom.  lAmgan  v.  Came,  (1) ;  alao  Dig.  P.  ii.  tit.  Distress. 

1  Lev.  294 ;  S.  C.  ^lom.  lAon  r,  Ca-  (y)  2  Inst  132 ;  AvmHhy,  Betmet, 

rw,  lYentr.  91;  S.  C.  nom.  .Him-  1   Salk.  356;    see    also    Oibom  ▼. 

^011  T.  Cflwe,  1  Sid.  437 ;  see  also  2  Sture,  2  Lntw.   1367  ;  S.  C.  nom. 

Keb.  505.  Oiboms  ▼.  Steward,  3  Mod.  231. 

{»)  &lwarde  ▼.  Moeeley,  Muffles,  W  Lanyon  ▼.  Came,  2  Saund. 

192.  167,  &c.,  sup. 
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808.  Hcriot 
mm(a);  ao^  if  die  kid  ] 
h  is  entile  mad  Tthakle(b)i 
ibrif  dieeiBtnordie] 
crety  tfiMiit  of  tnei 
oTtiKaniemwr,  tfe  knl  ^ 
tlielovd  pardbnspKt  ordbetOMBey^jetheaUl  kstes 
ksiot  17  dK  emom  oftlK  Bnor  for  dK  loUw  (e). 

So»  if  steDanl  nnfceB  a  aetaeHKot  iqunloBaan  miHtP- 
mge,  it  sToidB  tlie  lienor  and  is  not  fiaodoleBt  witim  Ae 
13  EL  G.  5,  see  Dig.  P.  n.  tiu  ¥mAx:sB(d)i  hat  wlierea 
tenanty  kolcEng  of  aerenl  lovda^  makea  a  ficaodaleBft  gift  of 
liisbeaBla^aDjhKdiitty^aneoBdbe  13  EL  ftr  dbe  Talne  of 
an  the  beaalB,  OrtMMwdlY.aka{e),  &  C,  2  Leoa.  $,wliere 
it  is  aaid  tbal  be  ahall  leeoffer  but  Ae^alne  of  one. 

2.  HenaiCmttmm. 

809.  A  heriot  mj  be  doe,  bj  die 
fiom  every  tenant^  wUdi  is  called  beriot 
diere  mj  be  a  coBtoniaiy  coopoatiOD  in 
twenty  AiHingB  in  lien  of  a  berio^  bot  a 
kind  nmst  be  aufuwried  by  inamamodal 
oonqioddon»  therefixe,  wiD  not  be  binfing  on 
tenant  (^). 


Heriotdv^oa        But  the  teumt  nmst  &  tisant  of  tbe  lofd,  Tct  it 

not  whether  bebetenant  in  fee»ibr  fife,  oryean(A);  ao,  by 


custom, a heriot  may  be  dne  iqnn  thedeathaof 
and  not  i^khi  the  deatfaa  of  othen  witUn  the 
UvBpertor  astheheriot  is  due  in  leapect  of  die  laDd(t);  ao^  if  a  mm 
dies  tenant  of  aerend  heiiotaUe  tenements,  be  diall  pay 
several  heiiots(t);  bo^  by  the  custom  of 


(a)  14  H.  4. 5  a,  otoi  Bn.  Hc^  («)  Dy.  151. 

riot.8  (/)  Kitah.2fiaflr«ii..*CtLC«p., 


W  1  iHt.  149.  K. ;  TUfaTfcw.      s.  24.  tr.  24.  S. 
8  Col  104.  (,)  Co.  Cm^  s.  U,  tr.  4€;  S 


(r)  Id.  106.  Om^424. 

(lO  7>rr  T.  LUUeiom^  t  BtovbL  (A)  BrauHnil,  1. 

187.  (0  ntafc.2Clflr«f. 
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heriot  only  is  due  in  such  case  {k) ;  so,  a  heriot  shall  be  dne      tkhums. 

although  the  testator  devises  all  his  good8(/);  80>  as  the  Oftnutee. 

heriot  is  due  on  the  death  of  the  tenant,  or  the  person  in 

legal  posocsaon,  it  is  due  on  the  death  of  the  trustee,  and 

not  of  the  cegiui  que  trust(m);  so,  it  is  due  on  the  death  of 

the  reversioner,  both  as  to  freehold  and  copyhold  estates, 

for  he  is  equally  in  the  seionas  aperson  in  possession  (n). 

So^  it  seems,  that  Ihough  as  a  rule  a  corporation  can  Corpontkm 
never  die,  and  therefore  a  heriot  is  not  due  in  respect  of        >^     - 
copyhold  lands  in  their  possession,  yet,  by  special  custom,  a 
heriot  may  be  due  on  the  natural  death  or  avoidance  of  its 
head(o);  so,  on  the  death  of  a  widow  entitled  to  her  free  Widow  Uable. 
bench,  the  lord  is  entitled  to  a  heriot  (p). 

810.  So,  by  custom,  a  heriot  is  due  upon  the  determina-  Doe  in  case  of 
tion  of  an  estate  for  life  (q),  or  upon  the  determination  of  an 
estate  for  years  {q) ;  so,  by  custom,  it  may  be  due  upon  the 
surrender  or  alienation  of  the  tenant  (r);  but  if  the  sur- 
renderor die  before  the  admittance  of  the  surrenderee,  it 
will  be  due  on  the  death  of  the  former,  the  latter  not  being 
the  lord's  tenant  until  admittance  («);  so,  if  atenantenfeoflb 
several  parts  of  heriotable  lands,  each  shall  pay  a  heriot, 
ibr  they  shall  be  multiplied  (f) ;  so,  if  a  tenant  enfeofis  the 
lord  of  part  of  heriotable  land,  the  heriot  custom  shall  not 
be  extinct  (tt);  so,  if  land  escheats,  &c.  and  afterwards  is 
re-granted,  for  heriot  custom,  it  is  said,  is  not  extinct  by 
unity  of  possession,  but  see  ante,  §  808,  as  to  heriot  service. 
So,  it  seems,  that  the  heriot,  in  case  of  dissdsin,  (or  rather 

(k)  2  Watk.   Cop.  155,  n.   (1),  Ed.  4.  72  b ;  Fits.  Hariot,    7  ;   2 

278, 298  ;  1  Scrir.  Cop.  459,  3rd  ed.  Watk.  Cop.  155  ;  1  Scriv.  Cop.  446, 

(0  1  Inrt.  185.  b.  3rd  ed. 

{m)    Tnniiy  College  {Comb.)  ▼.  (p)  OUb.Teii.  172;  2  Watk.  Cop. 

Browne,  1  Yem.  441 ;   SmariU  t.  137. 

Ptnhamw,  1  Ld-Raym.  1000.  {q)  21  H.  7.  15  b;  Kitch.  266; 

(»)  Br.  Hariot,  1 ;  Br.  ATOwrie,  Bro.  Heriot,  5 ;  Keb.  80. 

142 ;  Br.  Entie  Cong.,  pi.  20 ;  BuU  (r)  3  H.  6.  45  b. 

ler  ▼.  Archer,  Ow.   152 ;  2  Watk.  (#)  Kiteb.  265. 

Cop.  149.  (0  BrMeHon'e  eaee,  6  Co.  1. 

(o)  1  E.  2.  14  a;  Long's  ease,  5  («)  8  Co.  106  b. 
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COMMON  COFTHOLDfi. 


of  ouster  as  regards  copyholds),  will  be  due  on  the  deadi  of 
the  disseisee,  not  of  the  disseisor  (or). 


On  death  of 
■tnnger,  &c. 


Wben  not  doe.  811.  Though  a  custom,  that  Ihe  lord  shall  ha^e  the  beet 
beasty  &c  of  his  tenant  who  dies,  is  good,  yet  a  custom  or 
prescription  to  have  a  heriot  of  every  stranger  dying  within 
a  manor  is  bad,  because  it  cannot  have  a  reasonable  com- 
mencement between  the  lord  and  a  stranger,  though  it  may 
between  the  lord  and  his  tenants  (y);  so,  a  custom  or  pre- 
scription to  have  a  heriot,  that  is,  the  best  beast  of  his 
tenant,  and  if  it  be  eloigned  before  the  lord  seizes  it,  &ai 
then  he  may  take  the  beast  of  any  other  person  levant  and 
cauchant  upon  the  land,  is  unreasonable  and  void  (z). 


Not  doe  on  the 
death  of  joint- 
tenants, 


or  ooparoenen, 


or  tmant  for 
Ufe  and  re- 
mainder-man, 


or  tenants  in 
common. 


812.  A  heriot  due  on  the  death  of  a  tenant  is  only  where 
he  is  solely  seised,  and  not  where  he  is  sdsed  jointly  with 
another,  for  joint^tenants  b^g  seised  per  nde  et  per  iaut, 
make  altogether  but  one  tenant  to  the  lord,  be  there  ever  so 
many  of  them,  therefore,  no  heriot  is  due  until  the  death  of 
the  last  surviving  tenant  (a);  and  the  rule  is  the  same  with 
respect  to  coparceners,  who  likewise  make  but  one  te- 
nant ip) ;  so,  where  a  grant  is  made  of  lands  to  one  for  H&, 
with  remainder  to  another  for  life,  and  remainder  to  a  third 
in  fee,  the  particular  interest  and  the  remainder  form  but 
one  tenant,  and  consequentiy  no  heriot  is  due  until  die 
death  of  the  survivor  of  them  all  (c).  On  the  other  hand, 
tenants  in  common  being  solely  seised,  a  heriot  is  due  to  the 
lord  on  the  death  of  each  of  them  (^f);  but  when  thdr  shared 


(dr)  Co.  Cop.,  s.  56,  tr.  129 ;  44 
Ed.  3.  13;  7  H.  4.  17;  Kitch.  263, 
264;  Bro.  Hariots,l ;  Norrietr,  Nor- 
rieet  March,  23 ;  S.  C.  nom.  NorrU 
y.  JVorrtff,  2  Roll.  Abr.  2 ;  see  also  2 
Watk.  Cop.  146,  147. 

(y)  Parton  ▼.  Mawn^  Dy.  199  b ; 
Plowd.  95;  Day.  33;  Parker  v. 
Ombl^ford,  1  Or.  El.  725  ;  2  And. 
153. 


{z)  Parton  ▼.  Maaom^  n^.:  N. 
Bendl.  112,  pL  147;  Moor,  16,  pi.  58. 

(a)  Kiteh.264;Stf«l0rT.uliTA(r, 
Ow.  152. 

{b)  Lib.  Ass.  210  b ;  3  Leon.  13 ; 
Ca.  30;  Bashoood  y.  Wtmke,  2  P. 
Wms.  614 ;  2  Watk.  Gop.-  14S,  149. 

(e)  Keilw.  83,  9ed  qtuere, 

(d)  Aitree  y.  SeoU,  6  East,  481. 
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are  reunited  in  the  same  person^  thej  fonn  but  one  tene-      tbwumh. 
menty  and  oonsequentlj  only  one  heriot  is  due  in  respect  of 
them  (e). 

813.  A  heriot  is  not  due  on  the  death  of  a  person  having  oUmt  cum. 
only  an  interesse  termtni,  as  where  a  lease  is  made  to  two  for 
ninety-nine  years,  if  three  persons  should  so  long  live,  to 
commence  at  the  expiration  of  an  existing  lease,  at  a  certain 

rent,  and  rendering  a  heriot  after  the  death  of  the  lessees,  or 
either  of  them,  and  one  of  the  lessees  die  before  the  expira- 
tion of  the  first  lease,  a  heriot  could  not  be  demanded,  as 
there  would  be  no  reversion  until  the  conunencement  of  the 
term,  and  for  want  of  a  reversion  the  reservation  could  not 
take  effect  (/> 

In  Smartle  v.  PenhaUow  (y),  a  heriot  was  held  not  to  be 
due  on  the  death  of  an  assignee  of  a  bankrupt,  but  on  that 
of  the  bankrupt  himself 

814.  If  the  tenant  dies,  having  (without  fraud)  no  beasts,  Lom  of  lieriot 
then  the  lord  shall  lose  his  heriot  (A),  and  the  best  beast  ^""^^^ 
must  belong  to  the  tenant  at  the  time  of  the  death  or  alien- 
ation (t);  and  this  may  apply  to  heriot  service  as  well  as  to 

heriot  custom,  for  it  is  said,  ^'  It  is  a  casual  thing  if  the  lord 
have  the  heriot,  unless  the  custom  or  tenure  be  to  have  the 
best  beast,  or  such  a  sum  (A);"  but  if  the  tenant  had  con- 
veyed away  the  beasts  fraudulently,  then  the  13  El.  c.  5, 
has  provided  a  remedy  (A). 

Unily  of  possession  does  not  work  an  extinction  of  a  No  eztmction 
heriot  custom,  as  it  does  in  the  case  of  heriot  service,  see  t^gi.  ^  ^^' 
anUy  §  804. 

(«)  Owrkmd  t.  Je^l,  273 ;  HoU  go%  and  Cawe,  1  Sid.  437. 
hway  ▼.  Berkeley,  6  B.  &  C.  2 ;  S.  (^)  2  Ld.  Raym.  1002 ;  S.  C,  1 

C,  9  D.  &  R.  83.  Salk.  188  ;  S.  C,  6  Mod.  63. 

(/)  LUm  ▼.  Carew,  1  Vent.  91 ;  (A)  ShawY.  Taylor,  4  Hob.  176 ; 

S.  C.    nom.  Ixmyan  r.   Came,  2  S.  C,  Hatt.  4 ;  Carter,  86 ;  lee  aleo 

Saimd.  165 1  S.  C.  nom.  Langan  ▼.  Dy.  199 ;  Kitch.  264. 
Came,l  hew.  294;  S.C.  nom.  Lemal  ▼.  (t)  Kitch.  267  ;  GUb.  Diet.  146. 

Cora,  2  Keb.  505 ;  S.  C.  nom.  HaU'  {k)  Per  Curiam,  Hatt.  4. 
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GOMMON  COPYHOLDS. 


ReooYery  of  a 
heriot  costom. 


815.  The  property  in  a  heriot  by  custom  vests  imme' 
diately  in  the  lord  on  the  death  of  the  tenant,  or  on  an 
alienation  by  him>  and  it  seems  that  it  lies  in  prender^  there- 
fore the  lord  may  seize  it  in  any  place  either  in  or  out  of  the 
manor  (Q,  but  he  cannot  distrain  for  it{m\  for  a  prescrip- 
tion to  distrain  for  his  own  goods  is  not  good  (n);  he  cannot, 
however,  seize  the  beasts  of  another  (o),  and  a  custom  to 
take  the  beast  of  another  upon  the  land,  if  the  heriot  be 
eloigned,  is  void  [p)\  so,  if  the  lord  seizes  the  worst  beast 
for  the  best,  he  must  be  content  with  his  election,  and  can- 
not afterwards  seize  another  {g) ;  and  if  a  heriot  be  eloigned 
so  that  the  lord  cannot  seize,  he  may  have  detinue  or  trover 
against  him  who  detains  it(r),  or,  in  certain  cases,  assump- 
sit (5). 


Pkadingsin  816.  If  the  tenant  brings  replevin,  the  lord  or  lessor 

heriot  lerrioe.  may,  in  the  case  of  heriot  service,  avow  generally  under  the 
11  G.  2,  C.19,  B.  22;  sed  secus  as  to  heriot  custom,  for  this 
has  been  held  not  to  be  within  the  statute  (t),  dierefore,  in 
replevin  as  well  as  in  trespass,  if  the  defendant  avows  or  jus- 
tifies for  heriot  custom,  he  ought  to  allege  the  seisin  of  him- 
self and  of  the  tenant,  the  custom  for  a  heriot^  the  death  of 
the  tenant,  and  seizure  of  the  heriot  (u) ;  and  it  is  not  sof- 
fident  to  allege  a  custom  to  take  the  best  beast,  without 
What  pleaa  are  saying  for  a  heriot,  or  in  the  name  of  a  heriot  («) ;  so,  evi- 
dence of  a  custom  for  the  homage  to  assess  a  certain  sum  of 
money  as  a  heriot,  and  that  such  assessment  had  always 
been  made  with  reference  to  the  best  chattel  of  die  tenant, 
would  not  support  an  avowry  for  a  heriot  in  kind(y);  so,  a 


(/)  Keilw.82a,  84  b. 

(m)  Id.  167 ;  Bro.  Hariot,  2,  6,  7 ; 
Parker  ▼.  Oage,  1  Show.  81 ;  Atutm 
▼.  Benneit  1  Salk.  356. 

(»)  Bro.  Hariot,  2,  6.  7. 

(0)  Me^or  ▼.  Brandwoodf  Cro. 
Car.  260. 

(1?)  Dy.  199 ;  Bendl.,  pi.  147 ;  2 
Brownl.  90. 

(9)  Bro.  Hariot,  II ;  Hod.  60. 


(r)  Bro.  Hariot,  619;  Kitch.263, 
267. 

(9)  OariaHd^.Jekyi,2'Ring.2n. 

(0  Lhydy.  1Ftii/o»,  2  WUa. 28. 

(«}  Cq.  Ent.  613  a  ;  BaUwin  ▼. 
Nooks,  2  Latw.  1309,  1310. 

(*)  Dy.  199  b. 

(f)  Parkin  ▼.  Redelife,  1  B.  &P. 
283. 
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plea  which  does  not  set  out  the  custom  with  all  exceptions,  tksvku. 
has  been  held  bad(2r) ;  so,  where  the  custom  set  forth  was, 
that  llie  lord  should  have  the  best  beast  at  the  tenant's 
death,  and  the  custom  proved  that  he  should  have  the  best 
beast  or  good,  the  variance  was  held  fatal  (a);  so,  where 
the  plea  stated  a  custom  in  the  manor,  that  the  lord,  firom 
time  immemorial  until  the  division  of  a  certain  tenement 
into  moieties,  had  been  accustomed  to  take  a  heriot  upon 
the  death  of  every  tenant  dying  seised,  and  since  the  divi- 
sion, had  been  accustomed  to  take,  on  the  death  of  every 
tenant  dying  seised  of  either  of  the  moieties,  a  heriot  for 
each  moiety,  held,  that  this  must  be  taken  to  be  one  entire 
custom,  and  not  two  distinct  customs,  the  one  applicable  to 
the  tenement  before,  and  the  other  after  the  division,  and 
being  laid  to  be  an  immemorial  custom,  it  is  disproved  by 
evidence  that  the  division  was  made  within  memory  {b). 


§  817.  In  ioeagt  TVmire. 


toniire. 


$  817.  Wardship  was  properly  an  incident  to  tenure  by  In  locage 
knight's  service,  and  still  is  so  to  tenure  in  socage;  but  the 
lord  cannot  appoint  a  guardian  of  conunon  right  to  an  infant 
copyholder  (c);  nor  are  copyholds  within  the  12  C.  2,  c. 
24,  as  to  the  appointment  of  guardians  (cQ ;  but,  by  custom, 
the  custody  shall  be  to  the  lord,  as  to  the  copyholds,  for  the 
prejudice  that  may  otherwise  be  to  the  lord,  and  for  the 
meanness  of  the  estate  (^;  and,  by  custom,  the  lord  may 
assign  one  to  take  the  profits  of  copyhold  descended  to  an 
in&nt  during  his  nonage,  to  the  use  of  the  assignee,  without 


(jr)  Qr\gk^  T.  Bhm^wd,  Cowp.  (6)  Kingtmm  ▼.  BM,  9  East,  185. 

62.  (c)  2  Lutw.  1190. 

(a)  Adderle^  ▼.  Hart,  1  B.  &  P.  (d)  Omeh  t.   Cudmore,  3  Ler. 

394,  n.  (a).  395 ;  S.  C,  2  Lotw.  118. 
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renderiiig  an  aoooaiit(e);  and  where,  by  the  custom  of  llie 
manoTy  the  bailiff  of  m  manor  is  to  have  the  waidship  of  Ae 
copyhold  heir»  being  under  the  age  of  foinieen,  such  a 
gnazdian  shall  neither  be  admitted  nor  pay  »  fine,  beoaose 
he  is  bat  a  fiumer  of  the  pcofits,  and  that  not  in  his  own 
iig^t^  but  in  iig^t  of  him  to  whom  he  is  gaaidian(/). 


y.  CsdML 
§818.  WUiwmm 


Wbatiin  §818.  Escheat  ism  term  altogether  of  feudal  import,  Sig- 

nifying m  letom  of  the  land  to  the  original  grantor  or  lord 
of  the  fee;  an  escheat,  therefore,  is  a  findt  of  seignoiy, 
which  is  vested  in  the  lord  by  inheritance,  except  in  cases 
of  hi^  treason,  where  all  lands  are  fi>rftited  to  the  Crown; 
so^  where  the  temmt  is  guilty  of  felony  only,  that  is,  felony 
punishable  with  death  (y)^  the  queen  is  entitled  to  the  land 
for  a  year  and  a  day,  see  further  as  to  title  by  escheat,  pott^ 
Title  to  THmos  Bsal. 


UL  Semise  of  <Sop6iioD». 

The  grant  of  copyholds  ocHnprehends  the  following  par- 
ticulars: — 

1.  Who  may  grant  copyholds. 

2.  How  copyholds  may  be  granted* 

3.  To  whom  grants  of  copyholds  may  be  made. 

4.  Of  what  things  grants  may  be  made. 

5.  Construction  of  grants. 

6.  How  the  power  of  granting  copyholds  may  be  lost  or 
suspended. 

(<)  1  Leon.  266;  Ca.  357.  (/)  Co.  Cop.,  s.  56,  tr.  128. 

is)  2  Init.  38. 
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I.  lEBIo  mas  fnmt  AmOm  ks  Coyfi. 


§  819.  Qranh  may  be  made  by  Per- 
mme  generally. 
By  BUhope,  Sfe, 
By  the  Quein  Coneort, 

820.  GraUe  by  Lords  having  par- 

iieuiar  Betatee, 

821.  Granie,  when  valid. 
Re^grant  according  to  Cuttom, 

822.  Grantor  muet  be  Lord. 
When  Grante  are  void. 


(  823.  Grante  in  other  Caeee. 

824.  Delegated  AuthoHty. 
Bxecutore  may  make  Grante, 
Grante  by  the  Steward  ae  by 

the  Lord. 

825.  Grante     by     the     Queen'e 

Steward. 

826.  Grante  by    Under ^tewarde, 

SfC. 


§  819.  Every  lord  of  a  manor  having  a  lawfiil  estate  Grants  may  be 


iiherein^  whether  in  fee,  in  tail,  for  life,  years,  or  at  will^  wMgeL&Siy, 

may  make  voluntary  grants  of  such  lands  as  come  into  his 

hands  by  escheat  or  otherwise,  and  such  grants  shall  bind 

those  who  have  the  inheritance  (A),  for  these  grants  derive 

their  force  and  effect,  not  from  the  lord,  but  from  the  custom 

of  the  manor  (t) ;  if,  therefore,  a  husband  seised  of  a  copyhold 

manor  in  right  of  his  wife  grant  a  copyhold,  this  shall  bind 

the  wife  and  her  heirs,  notwithstanding  her  coverture,  for  the 

copyholder  is  in  by  custom  of  the  manor  (A);  but  the  grant 

must  be  made  in  the  name  of  the  husband  and  wife  (/) ;  so, 

a  grant  made  by  an  infant  is  good  (m),  or  an  idiot,  or  a 

lunatic  (n),  for  the  law  does  not  regard  either  the  person  of 

the  lord,  or  the  quantity  of  his  estate ;  so,  therefore^  being 

an  outlaw,  or  excommunicate,  will  not  disable  him  to  make 

Yoluntaiy  grants,  if,  in  the  case  of  outlawry,  between  thie 

awarding  the  exigent  and  the  attainder  {o) ;  so,  a  guardian 

in  socage  (p);  so,  a  grant  made  by  a  bishop,  prebend,  par-  Bj  biahops, 

son,  is  good,  and  in  the  case  of  a  bishop  will  bind  the  queen  ^'^^  ^^^^ 

on  a  vacancy  of  the  see  (y) ;  so,  if  the  queen  consort  be  te-  ooDsort. 


(h)  4  Co.  23  b:  llnat.  58.b. 
(0  4  Co.  24  a. 
(i)  4  Go.  23b;  8  Co.  63. 
(I)  Shf^lane  r.Baydler,Cro,  Jac. 
99;  Co.  Cop.,  i.  34,  tr.  68. 


(m)  Co.  Cop.,  8.  34. 

(n)  Blewefe  eaee.  Ley,  47,  48. 

(o)  Co.  Cop.,  8.34,  tr.  71. 

(p)  Oebome  r,  Cardeny  Flow.  293. 

(q)  4Co.  22a,23b.;  Noy,  4i; 
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TBKirmM.  nant  for  life  of  m  manor,  she  may  grant  it  by  copy,  and 
such  grant  by  the  custom  of  the  manor  shall  bind  the  king 
himself,  for  she  was  deminapro  tempore{ry 

By  lords  haying      820.  So,  as  to  the  quantity  of  his  estate,  though  the  lord 
utes.  has  only  a  particular  interest  in  the  manor,  he  may  grant  by 

copy,  and  though  the  estate  granted  by  him  may  not  only 
continue  longer  than  his  own  estate  in  the  manor,  but  even 
though  the  estate  granted  may  not  come  into  possesaon 
during  the  existence  of  his  own  estate,  thus  tenant  in  dower 
of  a  copyhold  may  grant  in  reversion,  and  it  shall  bind  the 
heir  after  her  death  (#) ;  so,  a  guardian  in  socage  may  grant 
copyholds  in  reversion,  and  it  shall  bind  the  ward  though  it 
come  not  into  possession  during  his  infancy  (^).  Whether  a 
lessee  for  years  may  grant  copyholds  in  reverdon,  unkas 
the  reversion  happen  before  his  estate  for  years  is  ended,  is 
not  so  settied  {u) ;  but  the  better  opinion  appears  to  be  that 
there  ought  to  be  a  custom  to  enable  the  lord  to  grant  copy- 
holds in  reversion  (v);  so,  on  the  same  prindple  that  the 
wmallneaa  of  the  lord's  estate  makes  no  difference,  grants  by 
tenant  at  will  of  a  manor,  and  tenant  by  statute  merchant, 
staple,  or  elegit,  are  good  (or). 

Onnts,  when         821.  But  two  things  are  necessary  to  the  validity  of 

▼slid.  . 

such  grants : — 
Re-gnnt  ac-  First,  that  there  being  nothing  but  custom  to  warrant  a 

torn.  ^^'  grant  by  copy,  such  custom  must  be  strictiy  pursued  as  to  the 
estate,  customs,  services,  and  tenure,  else  it  is  not  the  estate 
demised  before  (y ).  Therefore,  although  if  there  be  a  copy- 
holder in  fee,  the  lord  may  release  part  of  the  services  with- 

(r)  4  Co.  23b.  (9)  Mardi,  6,  pL  13;  Lord  Ox- 

(«)  Oay  T.  Kay,  Cro.  El.  661 ;  fard^B  eM€,  Moor,  95 ;  PHu^timt  t; 

S.  C,  1   RoU.  Abr.  499;  lee  also  Dobmei,  Gooldsb.  36,  102;  Godb. 

Godb.  135  ;  Ow.  4.  140;  3  Leon.  226;  GOb.  Ten.  322; 

(0  Skopiane  t.  Boffdler,  Cro.  Jac.  1  Watk.  Cop.  40. 

55;   lee  alao  Seophnd  ▼.  Rydier,  («)  4  Co.  23;  1  Inat.  58. 

Godb.l4S;  Ow.  115 ;  1  ItoU.Abr.  499.  (y)  Bro. Toiant  by  Copy,  27;  Co. 

(«)  Co.  Cop.,  i.S4,  tr.  74;  Ow.  115.  Cop.,  a.  41. 


RE-GRANT  ACCORDING   TO  CUSTOM.  641 

out  prejndidally  affectbg  the  copyholder's  estate^  as  there  tbnprks. 
appears  in  such  case  to  be  an  old  estate;  yet,  when  the  lord 
grants  a  new  estate  by  oopy^  this  being  against  common 
right,  and  warranted  only  by  the  custom,  such  custom  to 
bind  the  heir  must  be  strictly  pursued  (z),  consequently,  a 
person  haying  but  a  particular  estate  in  the  manor  cannot 
grant  a  copyhold  by  parcels,  or  demise  part  and  retain  the 
residue  himself  (a). 

So,  where  lands  haye  come  into  the  hands  of  the  lord  by 
escheat  or  otherwise,  the  lord  upon  a  re-grant  of  the  same 
cannot  diminish  the  ancient  rent  and  seryices(6);  it  seems, 
howeyer,  that  he  may  reserye  a  greater  rent(c);  but, 
as  a  rule,  he  cannot  make  the  minutest  yariation  in  the 
grant,  for  that  were  to  make  a  new  copyhold  (<f);  and  it 
seems  doubtful  whether  a  lord  may  re-grant  copyholds  in 
separate  parcels  at  apportioned  rents,  unless  where  a  copy- 
hold of  six  acres,  which  has  been  eyer  demised  for  6s,  rent, 
has  escheated  to  two  coparceners,  and  one  grants  three 
acres,  reserying  3#.  pro  rat&y  which  is  a  perfect  reserya- 
tion(tf);  see  also  Lord  Moun^oy^s  ca8e{f)y  also  1  Watk. 
on  Cop.  282;  but,  as  to  the  apportionment  of  rent,  and 
how  far  it  operates  as  an  extinguishment  of  the  customary 
estate,  see  Reay  y.  Hufiimgton  (^). 

K  lands  grantable  in  fee  escheat,  the  lord  may  grant 
them  out  again  for  life,  this  being  warrantable  by  the  cus- 
tom, for  the  custom  which  enables  him  to  grant  in  fee  shall 
enable  him  to  grant  for  life  (A). 

Upon  the  same  principle,  if  a  copyhold  comes  to  the 
lord's  hands  by  escheat  or  otherwise,  and  the  lord  makes^a 

(z)  Bit).   Tenant  by    C^py,   27 ;  4  Co.  30 ;  Cro.  El.  699 ;   (narke  ▼. 

Co.  Cop.,  •.  41.  Pemnj/f other,  4  Co.  33  ;  Pa9ion  ▼. 

(a)  Goyv.  Kay,  Cro.  El.  662.  Mann,  Hetl.  6. 

\h)  Kitch,  167,  Co.  Cop.  s.  41,  tr.  (e)  Co.  Cop.  a.  51,  tr.  91. 

90  et  9eq.  (/)  5  Co.  3  b. 

(e)  lb.;   see    also  Smith  ▼.  Re-  (})  4  East,  271,  289. 

nard,  2  Roll.  Rep.  236.  (A)  Kempe  and  Carter'e  ea$e,  1 

(d)  2  Comm.  370  ;   see  also  Co.  Leon.  56. 
Cop.  9 up.  t  Harru  v.  Jaff,  or  Jaye, 
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lease  for  years  or  for  life,  or  other  estate  by  deed  or  with- 
out deed,  this  bnd  can  never  after  be  re-granted  by  copy, 
for  the  custom  is  destroyed,  because  during  such  estates  the 
knd  was  not  demisable  by  copy  of  court  roll  (i ),  but  see 
further  on  this  point,  post,  §  839. 


Grantor 
belonL 


Wbco  grmte 
areToid. 


In  the  next  phice,  the  person  making  the  grant 
must  have  a  lawful  interest  in  the  manor  at  the  lime ;  there- 
fore, if  any  person  having  a  tortious  or  defeanble  estate  oS 
inheritance,  subject  to  the  action  or  entry  of  another,  makes 
a  voluntary  grant  upon  escheat  or  forfeiture  of  a  copyhold, 
such  grant  shall  not  bind  him  who  has  right,  when  he  has 
reoontinued  the  manor  by  action  or  entry  (A) ;  so,  grants  of 
copyholds  by  a  tenant  in  tail  after  discontinuance,  and  by 
the  feoffee  of  a  man  sdsed  in  right  of  his  wife,  may,  after 
the  death  of  the  grantor,  be  avoided  by  the  hdr(Q;  so^ 
grants  made  by  the  heir  after  the  death  of  the  ancestor, 
whereof  the  widow  is  endowed  (m) ;  so,  grants  made  by  an 
abator  or  intruder  (n) ;  so,  by  a  tenant  at  snfierance  (o),  as 
by  a  grantee  pur  autre  vie,  continuing  after  the  death  of 
cestui  que  vie,  or  by  a  lessee  for  years  of  a  manor  afier  a 
breach  of  condition  annexed  to  his  estate,  and  before  entry 
of  les8or(/7);  sed  secus  upon  grants  made  by  a  lessee  for  life 
on  condition,  after  the  condition  broken,  but  previous  to 
entry  for  breach  of  condition,  as  the  livery  of  sdfdn  neces- 
sary to  perfect  the  grant  could  only  be  avoided  by  entry  or 
daim  {q) ;  so,  grants  by  the  feofiee  of  an  infent  cannot  be 
avoided  by  the  entry  of  the  infant(r). 

So,  grants  made  after  an  ahenation  in  mortmain  will  be 


(0  Freiuih*9  eoMt,  4  Co.  31  a. 

(it)  4  Co.  21  a;  tee  also  1  Kitdu 
197  :  Co.  Cop.  B.  34,  tr.  72  ;  1  Inst. 
58;  Dillon  ▼.  Frame,  Poph.  71. 

(0  CkMdl€igh*9  ctue,  I  Co.  140  b ; 
Co.  Cop.,  8.  34,  tr.  73,  74. 

(m)  Co.  Cop.  §  34, tr.  71 ;  llnst. 
58.  b. 

(»)  1  Inst.  58.  b. 

(o)  Rota  and  ArtoU'  cote,  2  Leon. 
45;  S.   C,  Ow.   28;    S.  C.  nom. 


Rom  T.  Artoii,  Moor,  236 ;  S.  C, 
cited4Co.24a;  Co.  Cop.,  §  34,  tr. 
74. 

(p)  Co.  Cop.,  §  34,  tr.  74. 

(q)  Earl  of  ArundeFt  mm,  Dy . 
342;  S.C.,Jenk.Cant.242Ca.26: 
S.  C,  Bendl.  &  Dal.  290;  S.  C, 
recogniaed  4  Co.  24  a ;  Co.  Cop.,  a. 
34,  tr.  70,  74,  75. 

(r)  Co.  Cop.,  a.  34. 


EXBCUT0B8  ICAT  BfAKB  OBANT8. 

Yoid»  even  before  the  lord  panumoimt  has  entered  for  a  for-      tewtokb. 
ieiture  (#) ;  so,  by  a  parson,  (a  manor  being  parcel  of  his 
glebe),  made  after  institation  and  before  induction,  for  as  to 
the  temporalities  he  is  not  complete  parson  before,  though  it 
is  otherwise  as  to  the  8piritualitieB(«). 

823.  It  is  said,  that  if  there  be  two  joint-tenants  of  a  Grants  in  other 
manor,  and  a  copyhold  escheats,  one  of  them  may  grant 

the  entirety  of  this  copyhold,  each  being  seised  per  mie  et 
per  tout  {t). 

If  the  estate  of  the  grantor  cease  the  next  moment,  it  is  Lord  having  a 
immaterial,  if  he  be  lord  at  the  time;  therefore,  if  a  man  tater*™^**' 
seised  of  a  manor  in  fee  hath  issue  a  daughter  and  die,  his 
wile  privement  enseint  with  a  son,  the  daughter  may  grant 
by  copy,  for  she  was  legiiima  domina  pro  tempore;  so,  if  the 
lord  commit  felony,  and  be  attainted  or  convicted  by  yer^ 
diet  or  eonfessbn,  yet  grants  made  by  him  after  the  felony 
committed,  and  exigent  awarded,  will  be  good,  though  by 
relation  the  manor  is  in  such  case  forfeited  from  the  time  of 
the  exigent,  for  in  aU  these  cases  he  is  dommus  pro  temr 
pore  (tt). 

824.  A  person  haying  an  authority  deriyed  from  one  who  Delated  an- 
is  lord  pro  tempore^  or  otherwise,  may  make  grants  of  copy- 

holds ;  therefore,  if  the  lord  of  a  manor,  seised  in  fee  simple,  Ezecuton  may 
by  his  will  direct  that  his  executors  shall  grant  copyhold  "   ®  8™ttt«. 
estates  according  to  the  custom  of  the  manor,  for  the  pay- 
ment of  his  debts,  &c.,  and  ihey  make  yohmtary  grants  ac- 
cordingly, these  grants  are  good,  although  they  have  no 
interest  whatever  in  the  manor  (jr). 

Grants  made  as  well  by  a  steward  as  by  the  lord  are  good.  Grants  by  the 
anditshouldseem,  that  if  he  is  a  steward  £&yacto  only,  it  will  the'iOTd."  ^ 
be  sufficient,  for  the  law  is  little  inclined  to  examine  either 

(f)  Co.  Cop.,  8.  34.  (ti)  Co.  Cop.,  8. 34,  tr.  70,  71 ;  see 

(/)  Co.  Cop.,  8.  34,  tr.  76 ;  but  see      also  1  Watk.  on  Cop.  27  Hteq. 

ewdrhy  Laneatter  t.  Lucas,  1  Leon.  (x)  1  Inst.  58.  b. ;  Co.  Cop.,  s.  34, 

234  ;  2  Comm.  183 ;  1  Watk.  on      tr.  72,  73. 

Cop.  26. 
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the  imperfections  of  the  steward's  person  as  being  an  i£ok 
&c,  or  the  unkwMness  of  his  authority  {y) ;  yet,  eyen  a 
steward  de  jure  cannot  grant  copyholds  in  opposition  to  the 
express  commands  of  his  prindpal  {z) ;  neither  would  a  grant 
by  diminishing  the  ancient  rents  and  services  be  good,  for  he 
is  in  the  place  of  the  lord  (a) ;  and  although  the  lord  after- 
wards become  lunatic,  yet  hq  may  by  his  steward  grant 
copyholds  {b) ;  but  although  in  that  case  it  was  ordered  that 
the  steward  should  not  grant  without  the  privity  of  the  com- 
mittee, yet  it  would  seem  that  the  steward's  grants  are  suf- 
ficient {b). 


Gnmtaby 
the  queea's 
•teward. 


825.  The  queen's  steward  is  appointed  by  letters-patent^ 
and  such  a  steward  ex  officio,  without  any  special  warrant, 
may  grant  copyholds,  and  the  queen  shall  be  bound  by  the 
custom  of  the  manor  (cr);  yet  his  duty  is  before  he  makes 
any  grant  to  inform  the  Lord  Treasurer,  or  the  Chancellor, 
or  Barons  of  the  Exchequer  (c) ;  but  a  steward  retained  only 
by  the  queen's  auditor  or  receiver  cannot  make  such  volun- 
tary grants,  for  neither  the  auditor  or  receiver  has  authority 
to  appoint  stewards  (c) ;  but  if  A.  and  B.,  under  the  seal  of 
the  Exchequer,  be  appointed  joint  stewards  of  all  the  lands 
of  a  fugitive,  and  A.  make  a  court  and  grants  copies,  though 
in  strictness  he  had  no  power  without  B.,  yet  these  grants 
are  good,  being  made  by  one  that  had  a  colour  to  keep 
courts  (^ 


Grants  by  nn- 
denteward,  &c. 


826.  So,mayan  undernstewardordeputygrantbycopy  (<0; 
and  even  such  deputy  may  appoint  another  to  make  grants 
for  him  (e);  except  in  the  case  of  the  queen,  whose  steward 
cannot  appoint  a  deputy,  without  an  express  authority  for 


<y)  Co.  Cop.,  8.  45,  tr.  194, 195  ; 
Gilb.Ten.  316. 

(z)  Harrii  ▼.  Jay,  4  Co.  30 ;  S. 
C.  nom.  Harrii  ▼.  Jayt,  4  Cro.  £1, 
699. 

(a)  Harris  ▼.  Jay»,  tup,,-  see  also 


Moor,  112  ;  Gilb.  Tea.  222. 

(b)  Blewit't  ease,  Ley,  47,  48. 

(c)  Harris  v.  Jay,  sup, 

{d)  KnowUs  Y.  Luee,  Moor,  109. 
{e)  Porter  v.  Kelt,  1  Ld.  Raym. 
658;  S.C.,lSalk.95. 
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that  purpose  (^);  but  the  bailiff  of  a  manor  cannot  make      TBNURBg. 
grants  by  copy,  such  power  being  foreign  to  the  general  na- 
ture and  duties  of  his  office  (A). 


II.  KolD  Copfilonm  map  U  tpmt^. 


§  827.  Where  the  Lord  may  or  may 
not  increaee  the  Rent  and 
Servicet. 


§  828.  A»  to  granting  Copyholds  out 
qf  the  Manor. 
Bntry  qf  Grants  on  the  Rolls. 


§  827.  If  a  lord  grants  a  copyhold  upon  a  surrender^  he  Where  the  lord 
ought  to  grant  it»  according  to  the  intent  of  the  surrender,  ^*^incrSiac  the 

and  he  cannot  increase  the  rent  and  services  (i) :  but  where  ^^  ^^  *^^' 

Yioes. 

a  copyhold  comes  to  the  lord  by  escheat,  forfeiture,  &c,  he 
may  grant  it  de  navoy  rendering  a  greater  rent»  see  antey  § 
821 ;  also  for  what  estates  copyholds  may  be  granted,  see 

pOlfyCuSTOMABT   EsTATES. 

828.  It  has  been  much  discussed  whether  the  lord  of  a  As  to  granting 
manor  can  grant  copyholds  out  of  the  manor,  or  indeed  out  ^tL  manon 
of  court ;  but  the  better  opinion  appears  to  be  that  as  these 
grants  may  be  made  by  the  lord  or  his  steward,  they  may  be 
made  a£  well  out  of  court  as  in  (A) ;  and  the  lord  may  make 
a  grant  out  of  the  manor  at  what  place  he  pleases  (Q;  but 
not  an  imder-steward  without  express  authority  (m) ;  but 
if  the  court  itself  is  void,  all  grants  and  admittances,  though 
made  by  the  lord  himself,  will  be  void  too  (n) ;  so,  where  one 
had  two  manors,  and  granted  a  copyhold  of  the  one  manor 
at  the  court  of  the  other,  held,  that  it  wa£  a  void  grant,  for 


(jf)  Harris  v.  Jioy,  4  Co.  30.  (m)  Co.  Cop.  8.  46  ;  see  also  Gilb» 

(A)  OUb.  Ten.  204.  Ten.  by  Watkins,  n.  (n) ;  I  Watk* 

(t)  2  Roll.  Abr.  236.  Cop.  39. 

{k)  1  Inst.  61.  b.  (»)  Clifton  v.  Molvuux,  4  Co.  27. 
(0  MehoieKs  ease,  4  Co.  26  b. 


be  a  eapjrluU  aBOonEaig  to'diecsrtoM  of  mK  wmt 


tMrj^vm^       SavlDCildbfidktfeisfiditTordlflKbgnHilii!»itiBneoe»- 
*  MgydiBtMcnUiihaeuf  AooldbeiDjAflnlheniikofAe 

Hmar,  for  it  k  and, ''IftliekidiBopai  eomt  dodignBt 
a  copyiMH  hndg  aod  the  fltcw  jad  iMilnprii  nocntiyAereofin 
the  eomt  ndk,  tUsKBot  good,  thoa^it  be  neireroopab- 
Edrdooe,  nor  no  mlhtrml  proof  cam  iiiadceitgood(p).* 


m.  &  kiM  Aam  ar  C^ltlAi  aav  if  aiiiL 
f  829.  Crw^B  My  At  aarfp  §•  Per-      §  Ol.  TW     i^am     niiif    At    c 


S3t.  jf  J^Ji  CMVtf  flMy    it  «  it « 

,»AflB.  832.  irfti£krM.il&B 


lord. 


■>fW  {  829.  Afl  m  filler  aU  penooo  c^hUo  of  takiii^  gnnts  <t 
ooamKMi  bur  may  take  alao  bj  copy,  and  raca  nerad  {g)\  but 
MiD  to  this  rule  there  aie  some  excepdona  aiiaii^  F*'^  ^^''^ 
the  natme  of  the  copyhold  teaiire;  thu^  the  hvd 
grant  m  copyhold  to  the  oae  of  b™M»J^  tar  mem 
ttmtms  H  dpmumus{r);  and  when,  aays  Lioid  Coke,  the  lovd 
may  take  a  copyhold  to  hia  own  nae;,  that  moat  be  imdei^ 
atood  to  mean  that  he  may  takeaaDirendartohiaiBe(«). 


rbea 


830.  A/eme  cooeri  wmj  be  the  pordiaaer  of  a  oopyfaoU, 
and  the  pordiaae  ahaU  stand  ia  ioroe  until  her  hoaband  &- 
agreeB(/);  bota^^avcneeTf  cannot  bethegianteeof  acopy- 
hdd  immediatdy  fiom  her  hnaband(v). 


(o)  Aub V'A^UTtMt,  dteda  (r)  CbMu  Sc^  53. 

Smmds  ▼.  Dnary,  Cro.  EL  814;  see  («)  Co.   Cop.,  s.  35;    ne  dv  1 

abo  JfarAr  ▼.  Smfytrd^  ToCk.  107 ;  W«tk.  Cop.  30. 

and  tee  tether  1  SeriT.  Cop.  126,  3fd  (/)  Co.  Cop.,s.  35,  tr.79;  Skpp. 

ed.  Ct.  Keep.  115. 

{p)  Cdtii.  Bead.  37.  (a)  ^aM»  t.  iVaa-f,  2  Wih. 

(f )  Co.  Cop.,  s.  35,  tr.  79;  Cddu  254. 
Bcad.51e^Mf. 
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831.  The  queen  cannot  be  a  copyholder  either  in  her      tbnukbb. 
corporate  or  natural  capacity ;  therefore,  if  a  person  who  The  queen 
holds  a  copyhold  estate  becomes  king,  the  copyhold  is  sue-  grantee. 
pended,  for  it  would  be  beneath  the  dignity  of  a  king  to  per- 
form services  (x). 

It  is  generally  supposed  by  text  writers  that  a  corporation  Whether  a  cor. 
either  aggr^ate  or  sole  cannot  hold  by  copy  of  court  roll,  ^^^  gran^^ 
for  the  effect  would  be  to  deprive  the  lord  as  well  of  suit  and 
service  as  of  his  fines  (y);  but  my  Lord  Coke  is  the  other 
way  {z) ;  and  in  Banshato  v.  Robotham  (a)it  was  held,  that,  sup- 
posing a  surrender  to  be  made  to  A.  to  the  use  of  a  charity, 
it  is  dear  that  the  lord  would  be  compellable  to  admit  A., 
because  he  would  receive  no  prejudice  thereby,  as  he  would 
have  his  tenant  in  A. 

832.  Whether  an  alien  may  be  a  copyholder  is  not  so  Whether  an 
settled.  It  has  been  said  that  a  bond-man  and  an  alien  bom      ^  ^'^^' 
may  be  a  copyholder,  and  neither  the  queen  nor  the  lord 

can  seize  the  same  (6);  but  the  better  opinion  seems  to  be 
that  an  alien  could  not  compel  the  lord  to  admit  him  (c),  and 
that  the  lord,  not  the  queen,  should  have  the  advantage  of 
any  purchase  of  copyholds  made  by  an  alien  (£?),  in  which 
case  it  was  held,  that  copyholders  being  idiots  were  not  within 
the  survey  of  the  Court  of  Wards,  but  of  the  manor  courts 
only;  and  in  A  v.  HoUand{e)  it  is  said  to  have  been  ad- 
judged that,  if  an  alien  purchase  copyhold  lands,  the  king 
shall  not  have  the  estate  but  as  a  trust,  and  the  particular 
reason  was,  because  the  king  shall  not  be  tenant  to  the  lord 
of  the  manor  (/). 

{»)  Field  Y.  BoQih»hy,  2  Sid.  82  ;  {b)  Calth.  Read.  52. 

■ee  JR.  ▼.  Holland^  Sty.  41  ;  reoog*  (c)  Harriaon,    Xiect.    Line.    Inn, 

niaed  in  Duke  of  York  t.  Maraham,  1632,  cited  1  Scriv.  133,  n.  (c);  1 

Hard.  434.  Watk.  Cop.  31. 

(y)  See  1  Ca.  and  Opin.  186 ;  1  (<0  Dj.  302. 

Watk.  on  Cop.  242,  n.  («)  Sty.  41. 

(j)  Co.  Cop.,  8.  49,  tr.  113, 114.  (/)  Smith  ▼.  Wheeler,  1  Mod. 

la)  Doke  Char.  Ui.  by  Bridgman,  17,  citing  R.  V.  Holland,  eup, 
135. 
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COMMON  C0PTHOLD8. 


IV.  lEB^ftt  Odiiif  gronUlle  ^  €099  ot  Cimtt  ICoa 


(  833.  IF%a/   Tkmg9  generutty  are 
gnnUabU. 
Lamdf  or  Thinfft  that  eaneem 
Land, 
834.  Thingi  Parcel  qf  the  Manor, 
and  of  Perpetuity. 
Underwood,  Treee,  ^-c. 


§  834.  7%e   F^fre   Crop  or   Prima 
Tbnraiv. 

835.  Incorporeal  Thinge  not  grants 

able, 
Unleee  appendant. 
When  in  groee  not  gramiabk. 

836.  Whether  TilhetaregrantaUe. 


WhatUuDgs  §  833.  Generally^  all  lands  and  tenements  situated  within, 

grantable.  ^^^  being  parcel  of  a  manor,  are  grantable  by  copy  (^),  and 

flo  even  a  manor  itself  may  be  demisable  by  copy  {k) ;  and 

the  lord  of  the  costonuuy  manor  may  hold  customary  courts, 

but  not  a  court-baron  (i). 
Luid,  or  things       So,  anything  that  concerns  lands  or  tenements  may  be 
land.  granted,  therefore,  it  has  been  adjudged  that  a  mill  may  be 

granted  by  copy  (A). 

Things  pared         834.  Again,  what  things  soever  are  parcel  of  the  manor 

and  of  per-  '     M^^  ^TC  of  perpetuity  may  be  granted  by  copy,  otherwise  it 

petmty.  ^^^^  never  be  shewn  that  there  has  been  a  custom  to  demise 

Underwood,       them  by  copy  (J) ;  therefore,  underwood,  even  without  the 

soil,  may  be  demised  by  copy,   because  it  is  a  thing   of 

perpetuity,  to  which  the  custom  may  extend  (m),  and  for  the 

same  reason  a  grant  by  copy  of  twenty  loads  of  wood  to  be 

taken  by  the  grantee  is  good,  for  it  is  not  necessary  ihst 

the  thing  have  continuance,  but  only  that  it  be  a  thing  of 

(g)  1  Inst.  58.  b.  (*)  War^'e   eaee,  4  Leon.   241, 

(h)  R.  Y.  Stanton,  Cro.j9iC.2b9i  citing   and    reoognixing  Grem  mnd 

S.  C.  nom.  R.  ▼.  Staoerton,  Yel?.  Harrie,  where    the    same  was   «d- 

190.  judged, 
(i)  Moore  i.Woodgame,CTO.Z9c.  {t)  Co.  Cop.,  s.  42,  tr.  97;  Gilb. 

327;  S.  C.  nom.  NetnVe  caee,  11  Ten.  332. 

Co.  17  a ;  see  also  Jenk.  Cent.  274,  (m)  Hoe  and  T\tglor,  4  Co.  30 

pi.  95;  Scroggs,  94;  1  Watk.  Cop.  b,  31  a;    S.  C,  1  Cro.  EL   413; 

32  et  eeg.i  1  Sen?.  Cop.   126,  3rd  S.  C,  Moor,  315,  adjudged  and  af- 

ed.  firmed  upon  a  writ  of  error. 
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perpetuity,  which  trees  are ;  for  a  man  may  have  an  inhe-      tbnpreb. 
ritance  in  trees,  and  trees  whilst  growing  are  a  tenement, 
apd  a  tenure  may  be  reserved  upon  a  grant  of  them  (n) ;  so.  The  fore-crop, 
also,  the  herbage  or  vesture  of  land,  the  fore  crop,  or  prima  ^^'"^  ^" 
tansura  may  also  be  grantable  by  copy  (o),  and  the  freehold 
interest  in  the  soil  may  be  in  one  man,  and  the  copyhold  in- 
terests of  the  prima  tansura  may  be  in  another  (p) ;  but  the 
grant  by  copy  of  wastes,  which  have  not  usuaDy  been  so 
granted,  will  not  be  good,  because,  in  order  to  support  a 
grant  by  copy,  it  is  essential  that  the  thing  granted  has  been 
demised  and  demisable  from  time  immemorial  (9). 

835.  Things  which  do  not  lie  in  tenure  are  not  grantable  incorporeal 
by  copy,  and  therefore  things  incorporeal,  for  which  there  grl^oSc. 
can  be  no  distress,  and  which  are  not  parcel  of  the  manor 
(this  consisting  only  in  demesnes  and  services)  cannot  be  de- 
misable by  copy,  for  no  service  can  be  reserved  or  due  upon 
the  grant  of  incorporeal  things ;  and  as  no  attendance  is  due 
from  the  grantee,  no  court  is  necessary  to  be  kept  for  sur- 
renders, admittance,  &c.(r)      But  a  distinction  has  been  Unless  ap- 
taken  between  things  appendant  and  things  in  gross,  for  ^^  "* ' 
things  incorporeal,  which  are  appendant  to  those  that  lie  in 
tenure,  may  be  granted,  as  a  oonunon  appendant  to  land 
which  is  parcel  of  a  manor,  may  be  granted  by  copy  with- 
out the  land  {s) ;  and  so  common  of  pasture  and  other  com- 
mons are  grantable  by  themselves  without  the  land  {t) ;  so, 
a  rent-charge  and  rent-seek  may  be  parcel  of  a  manor,  and, 
consequently,  demisable  (:r) ;  and  also  rent-service  (y) ;  so,  an 
advowson,  fair,  market,  piscary,  being  appendant  to  a  manor, 

(»)  Co.  Cop.,  8.  42,  tr.  98;  GUb.  (r)  Co.  Cop.tS.  42,  tr.  97;  Calth. 

Ten.  332.  Read,  41;  Gilb.  Ten.  332. 

(o)  Hoe  V.  2Viy/or,  4  Co.  30  b,  (*)  Sands  y.Drury,  Cro.  El.  814. 

31  a;  Sandt  and Drury,  Cro.El.  814.  (0  Mutgraoe  v.  Ca9e,Willes,  319. 

(p)  Stammers  v.  Duron,  7  East,  (dr)  2  RoU.  Abr.  120,  pi.  2,  3. 

200.  (y)  Id.,  pi.  4,  citing  22  Ass.  53; 

(q)  Newman  v.  Newmant  2  Wfls.  31  Ass.  23 ;  see  also  Mttegrave  ▼. 

125 ;   1  Watk.  Cop.  34,  and  cases  Cave,  WUles,  325. 
there  cited. 
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COMMON  COPYHOLDS. 


TBWPEBa.     may^  for  the  same  reason^  be  granted  by  copy  (z).    On  the 


When  in  gron    other  hand,  advowsons,  rents,  commons,  and  the  like,  when 

not  grantable.      .  i     /.   i 

m  gross,  and,  consequently,  not  parcel  of  the  manor,  cannot 
be  held  by  any  sort  of  service,  and  therefore  are  not  grant- 
able  by  copy  (a). 


Whether  tithes 
are  grantable. 


836.  It  has  been  much  doubted  whether  tithes  were  de- 
misable. In  Sir,  John  Baume^s  case  {b)  and  in  Hoey,  Tay- 
lor (c\  it  was  adjudged  that  tithes  were  demisable ;  but  in 
Sands  y.  Drury  (d)  this  was  denied  to  be  law,  and  it  was 
there  held,  that  tithes  cannot  pass  unless  by  deed,  and, 
therefore,  to  grant  them  by  copy  of  court  roll  cannot  be 
good,  and  it  was  also  said,  it  had  been  adjudged  that  tithes 
cannot  be  parcel  of  a  manor;  but  in  Mtugnwe  y.  Caoe(e) 
this  last  decision  was  oyerruled,  and  it  was  held  that  tithes, 
like  other  incorporeal  hereditaments,  may  be  parcel  of  a 
manor,  and,  consequently,  demisable  by  copy,  if  the  custom 
wiU  warrant  it. 


y.  Coastnwtion  ot  QFrsnif. 


General  con- 
atmction. 


( 837.  General      Conetruction      qf 
GramU 
Suiject  to  the  Custom  ^f  the 
Manor, 


§  838.  Construction    qf  pertiaUar 
Words  or  Forms  qf  Gramts, 
The  Word  **  successive" 
What  Parties  may  take. 


§  837.  As  a  rule,  grants  of  copyholds  receive  the  same  con- 
struction as  grants  of  freehold  land  do  at  common  law, 
therefore  a  grant  to  one  and  his  heirs  gives  a  fee  simple  (/) ; 
so,  grant  of  a  copyhold  to  A«  and  his  heirs,  upon  condition 
that  he  pay  1002L,  and  if  he  fail,  then  to  B.  and  his  heirs,  has 
been  held  to  be  good,  the  Court  considering  it  not  so  much  a 


(s)  lb. ;  and  see  Hoe  y.  TViy/or, 
4  Co.  30  b,  31  a ;  Sands  v.  Dmry, 
Cro.  £1.  814. 

(a)  Co.  Cop.,  8.  42,  tr.  97;  Calth. 
Read,  41;  GUb.  Ten.  331. 


{b)  Cited  lRoU.Abr. 
(e)  1  Cro.  El.  413. 
(d)  Sup. 
(0  Willes,  324. 
(/)  litt,  sect.  73. 
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iee  dependent  upon  a  fee,  as  a  use  limited  upon  a  feoff-      tbnprbs. 
meat  (a);  but  such  irrantfl  will  be  couBtrued.  for  the  most  Sabjecttothe 

.         .1  .  /.    ,  ,  .         custom  of  the 

party  as  they  are  in  pursuance  of  the  custom  or  otherwise,  manor, 
therefore,  if  copyhold  lands  have  been  usually  granted  in 
fee,  a  grant  to  one  and  the  heirs  of  his  body,  or  to  one  for 
life  or  years,  is  within  the  custom,  for  the  lord  having  an 
authority  by  custom,  and  also  an  interest,  the  custom  which 
enables  him  to  grant  a  greater  estate  will  enable  him  to 
grant  a  less,  quia  amne  mcffus  cantinet  in  se  minusQi);  so,  after 
the  death  of  tenant  for  life,  the  lord  may  grant  the  same  again 
in  fee,  for  the  grant  for  life  was  not  any  interruption  of  the 
custom  (t).  So,  where  grants  have  been  made  for  life,  a  grant 
durante  viduitate  is  good,  for  that  is  a  less  estate  than  during 
her  life  (A) ;  so,  if  there  be  a  custom  that  copyholds  may  be 
granted  for  three  lives,  a  copyhold  may  be  granted  to  three 
for  the  lives  of  two  within  the  custom,  for  there  is  no  incon- 
venience to  the  lord,  though  it  be  for  the  life  of  another,  for 
there  shall  not  be  any  occupancy,  but  the  lord  shall  have  it, 
if  the  tenant  pur  autre  vie  die  liYUilS  cestui  que  vies,  and  this 
is  not  a  greater  estate  than  for  three  lives,  which  is  what  ' 
the  custom  warrants (l);  so,  if  the  lord  grant  by  copy,  to 
hold  for  the  lives  of  two,  and  the  longest  liver  of  them  suc- 
cessively, it  will  not  give  any  estate  to  the  cestui  que  vies  (m), 
unless  there  be  a  spedal  custom  in  favour  of  such  construc- 
tion, as  in  the  case  of  Nepean  v.  Goddard(n)y  where  there 
was  a  custom  which  gave  the  copyholds  to  the  cestui  que  vies, 
in  the  event  of  the  grantee  dying  without  having  disposed 
of  the  estate  by  will,  and  therefore  extending  the  princi- 
ple of  general  occupancy  to  copyholds  was  held  to  be 
good. 

(ff)  Paulier  t.    ComkOl,  1  Cro.  30  a;  S.  C,  1  Cr.  El.  323. 

El.  361.  (/)  IRoU.  Abr.  511. 

(A)  1  Inst.  52 ;  tee  also  Godb.  20 ;  (m)  WelU  {Dean,  Sfc)  ▼.  Bawdm, 

Stanion  v.  Bam^f ,  1  Cro.  £1.  373  ;  3  East,  260. 

Kempe  and  Carier^MCiuefl  Leon.  56.  (n)  1  B.  &  C.  522;  S.  C,  2  D. 

(i)  Kempe  and  Carter' 9  eaee,  eup,  &  R.  773. 

{k)  Down  T.  Hopkint,  4  Co.  20  b, 
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TBNUBBs.  838.  The  words  gSii  et  suis,  or  stbi  et  assignatisy  and  audi 


The  word 


Constniction  of  like,  maj,  bj  custom,  create  an  estate  of  inheritance  (<i); 

woiSr^'foniis  and  so,  by  custom,  the  words  "him" and  "his"  may  create  an 

of  gnnte.  eeXAt^  for  life  only  (p);  so,  a  grant  by  the  lord  to  the  father 

and  son,  there  being  but  one  son,  is  good,  but  if  more  than 

one  son,  it  is  void  for  uncertainty  (;). 

If  a  copyhold  be  granted  to  three  habendum  suecestki, 
they  are  joint-tenants,  unless  by  special  custom  the  word 
tuccesswi  makes  the  estate  several (r);  so,  if  the  custom 
of  the  manor  be,  that  the  lands  are  demisable  by  copy  to  two 
or. three  for  t|ieir  lives,  and  the  life  of  the  survivor,  habenr 
dum  tuccessioi  ncut  naminaniur  in  chartd  et  nan  aUter,  pay- 
ing a  heriot  on  the  death  of  every  one  dying  seised,  a  grant 
to  A.  and  his  assigns,  for  the  lives  of  B.  and  C,  and  of  the 
said  A.,  is  good  within  the  custom  {s) ;  but  if  by  the  custom 
of  the  manor  a  copyhold  may  be  granted  for  three  lives,  and 
it  is  granted  to  one  for  his  life  with  remainder  to  such 
woman  as  he  should  marry,  r^nainder  to  the  first  son  of  his 
body,  such  remainder  shall  be  void  and  the  estate  for  life 
only  is  good  {t\ 

In  the  grants  of  copyholds  the  party  named  in  the  habeit- 
dum  only  may  take,  for  in  many  manors  it  is  customary  to 
insert  the  words  of  grant  and  limitation  in  the  habendum 
only,  and  there  are  forms  of  such  grants  that  have  been 
held  good  («). 


What  parties 
may  take. 


(o)  BmUmg  t.  Lepmgwelt  4  Co. 
29  b. 

(p)  Hider.WeUh,  Sd.  Chan.  Ca. 
165 ;  fee  1  Watk.  Cop.  109,  n. ;  1 
Scriy.  Cop.  122. 

{q)  Cob  ▼.  Beitentm,  Cro.  Jac. 
374. 

(r)  2  Co.  Cop.,  8. 142. 


(«)  Smariie  t.  PemkMUow,  I  Sdk. 
188;  S.C,  lLd.Rajm.434;  S.C., 
6  Mod.  63. 

(0  Moor,  677,  pi.  922. 

(«)  Brooi9  T.  Brooi9,  Cro.  Jac 
434,  dting  4  Ed.  3,  pi.  11;  see  also 
S.  C,  Poph.  125;  Cotk  r.  Loveim, 
2  B.  &  A.  454;  GOb.  Ten.  255. 


HOW  POWER  OF  ORAMTINQ  MAY  BE  LOST. 
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Tl.  KdlD  tie  Vdtoer  of  gtantdtg  eopiidlHi  mas  U  loit  dt  fusyenHflr. 


f  839.  Power  qf  granting  Copgholdt 
lost  by  Change  q/*  the  Be* 
tote. 
When  euepended. 

840.  Lorde  having  particular  Bt- 

tatee. 

841.  In  the  due  qfthe  Crown. 


§  842.  Power  of  Re-grant. 
By  Alienee. 
By  Copyholder. 
By  Leeeee. 

843.  Bffeet  <^  Re-grant. 

844.  Re-grant  qf  Copyholdi  under 

the  Statute. 


§  839.  Although  lords  of  manors  having  copyholds  coming  Power  of  grant- 
to  them  by  escheat,  forfeiture,  &c.  may  re-grant  them  ac-  iort?y  diange 
cording  to  the  custom  of  the  manor,  yet  this  power  may  be  ^^^^  *■'*'•• 
lost  in  different  ways,  as  by  changing  the  nature  of  the 
estate  and  creating  a  common-law  interest,  therefore,  if  the 
lord  makes  a  lease  for  years  or  for  life,  or  other  estate  by 
deed  or  without  deed,  the  copyhold  is  destroyed  (x);  so,  if 
the  lord  make  a  feoffinent  in  fee  upon  condition,  and  after- 
wards enter  for  the  condition  broken,  yet  it  cannot  be 
granted  again  by  copy(x);  or,  if  the  land  so  forfeited  or 
escheated,  before  any  new  grant  made,  be  extended  upon 
a  statute  or  recognizance  (x) ;  so,  if  the  wife  of  the  lord,  in 
a  writ  of  dower,  have  it  assigned  to  her  (x). 

But  a  distinction  has  here  been  taken  between  interrup-  When  sne- 
tions  which  are  by  act  of  law,  and  such  as  are  by  tortious  **"* 
acts,  for  in  the  former  case,  as  in  the  instances  above  given, 
the  interruptions  being  all  by  lawful  acts,  the  demisable 
quality  of  the  land  is  destroyed ;  but,  in  the  latter  case, 
where  the  act  is  unlawful,  and  therefore  void,  the  demisable 
property  is  not  destroyed,  only  suspended ;  therefore,  if  the 
lord  be  disseised,  and  the  disseisor  die  seised,  or  if  the  land 
be  recovered  by  the  lord  by  a  false  verdict  or  erroneous 
judgment,  though  it  be  not  demisable  by  copy  until  it  be 
recovered  by  the  rightful  lord,  yet,  after  it  iscome  again  into 
his  possession,  it  is  grantable  again  by  copy  (x). 


(x)  French's  ea$e,  4  Co.  31  m. 
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840.  Again,  the  power  is  totally  loet  only  when  the  lease 
or  grant  is  so  made  by  a  lord  who  is  sdaed  in  fee,  for  if  the 
lord,  who  has  only  a  particular  interest  in  the  manor,  as 
being  tenant  in  tail  or  for  life,  or  husband  seised  in  right  of 
his  wife,  and  the  like,  he  shall  not,  by  making  such  lease  or 
grant,  prejudice  the  estate  of  him  who  is  entitled  in  re- 
mainder or  reversion;  and  therefore,  thou^  he  himself 
shall  be  bound  by  his  own  act,  and  prednded  fixnn  granting 
the  lands  again  by  copy  during  his  own  time;,  y  et^  upon  the 
determination  of  his  estate,  the  land  will  resume  its  deansBk- 
ble  quality,  for  the  custom  cannot  be  affected  to  any  greater 
extent  than  the  estate  which  the  person  committing  the  act 
had  in  the  land(y) ;  so,  a  feofiment  in  fee  upon  condition  is 
said  not  to  destroy  the  power,  although  the  lord  afterwards 
enter  for  the  condition  broken  {z) ;  so,  in  Lee  r.  BooMy{a), 
it  was  held,  that  if  the  lord  leased  the  manor,  and  also  a 
copyhold,  by  name,  it  was  no  extinguishment  of  the  copy- 
hold, and  the  naming  the  copyhold  was  surplusage;  bat,  if 
he  leased  a  copyhold  by  itself^  it  was  gone  as  a  copyhold  for 
ever;  it  was  also  said  there,  that  if  a  lord,  though  but 
dondnus  pro  temparey  made  a  lease  for  years  of  a  copyhold 
by  itself,  it  would  destroy  the  copyhold;  but  this  is  at 
yariance  with  FrencKs  case^  &c  (&),  also  with  Winier  y. 
Laveday  (c),  where  it  was  held,  that  though  if  a  lessee  of  a 
manor  makes  leases  of  the  copyholds,  it  will  not  be  an  ex- 
tinguishment of  them,  yet  if  a  lessee  by  yirtue  of  a  power 
demises,  that  is  an  absolute  destruction  of  them,  because 
the  power  is  derived  out  of  the  fee,  and  so  it  is  all  one  as 
though  tenant  in  fee  simple  made  a  lease(<Q. 


(y)  French*9  cage,  4  Co.  31  a ; 
ConefMtf  ▼.  BtuJky,  2  Cro.  El.  459  ; 
S.  C.  nom.  BuiUy  and  Conetby,  2 
RoU.  Abr.  271 ;  Prior  qf  Bath's  cote, 
4  Leon.  199. 

(j)  Co.  Cop.,  g.  62,  tr.  141. 

(a)  W.  Jo.  449. 


{b)  Sup. 

(c)  1  FVeem.  507;  S.  C,  1  Com. 
40;  S.  C,  Cartb.  427;  S.  C,  I  Ld. 
Raym.  267;  S.  C,  5  Mod.  244;  12 
Mod.  147,  (but  as  to  12  Mod.  tee  1 
Dongi.  83);  S.  C,  2  SaO:.  537. 

{d)  I  Freem.  508,  et  9uprm. 
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841.  In  Cromer  v.  Bumett(e)  it  was  held,  that  if  the      nymw. 
king  leased  an  escheated  copyhold  by  deed,  the  custom  in  the  case  of 
should  not  be  destroyed;  but,  on  the  expiration  of  the  lease, 

he  might  again  grant  it  by  copy,  for  the  grant  of  the  king 
shall  not  enure  to  a  double  intent  as  that  of  a  subject  may ; 
see  also  1  Inst.  58.  b.,  and  n.  (7) ;  iVtor  of  Bathes  case  {g) ; 
but  see  cantrA,  Lee  y.  Boothby{h\ 

842.  But  if  lands  come  into  the  hands  of  the  lord  by  Power  of  re- 
escheat,  forfeiture,  or  otherwise,  he  may  keep  the  lands  in  *'*^'' 

his  own  hands,  or  he  may  re-grant  them  at  pleasure  (t) ;  and  By  alienee. 
if  the  lord  alien  the  manor,  hh  alienee  may  re-grant  the  land 
by  copy  (A);  so,  if  a  copyholder  accede  to  the  manor  by  Copyholder 
taking  a  lease  thereof  for  years  and  the  like,  by  which  his   *"**** 
copyhold  is  extinct,  yet  he  may  re-grant  it  just  as  the  ori« 
ginal  lord  might  have  done  on  an  escheat,  and  it  matters  not 
whether  the  manor  come  to  the  copyholder  or  the  copyhold 
to  the  lord,  for  it  was  always  demised  or  demisable  (/). 

843.  As  on  the  grant  of  a  copyhold,  the  tenant  is  in  im-  Effect  of  re- 
mediately,  not  by  the  lord,  (who  acts  only  as  an  instrument),  ^'*"*' 
but  by  the  custom,  which  being  prior  to  and  paramount 

the  interest  of  the  granting  lord,  it  follows,  that  on  a 
re-grant  of  the  copyhold,  the  grantee  cannot  be  affected 
by  any  acts  done  by  the  lord  whilst  the  lands  remidned 
in  his  hands,  which,  in  the  case  of  freehold  lands,  might 
operate  as  a  charge  or  incumbrance  on  the  land ;  therefore, 
i^  after  the  escheat  of  a  copyhold,  the  lord  grant  a  rent- 
charge  or  acknowledge  a  statute,  and  then  re-grant  the 
land  to  be  holden  by  copy,  such  rent-charge  or  statute 
will  be  no  charge  upon  the  copyhold  (m) ;  and,  in  like  case, 

(«)  Str.  266.  65;  S.  C.nom.  B/amtAomWt.  fTom-     . 

{jf)  4  Leon.  199.  heratonet  W.   Jo.  48 ;    QibboM  ▼. 

(A)  W.  Jo.  449.  Pott,  2  Dongl.  720. 

(0  Co.    Cop.,    s.    62,   tr.    141 ;  (Jk)  French's  eaae,  ntp. 

French* 9  cote,  4  Co.  31  b ;  T\tvemer  (/)  4  Co.  31  b. 

and  Cromwell,  3  Leon.  108 ;  Blem^  (m)  Swaym^e  caee,  8  Co.  63  b ; 

merhaeiet  t.   Humberetone,   Hntt.  S.  C,  Moor,  811 ;  4  Co.  24  a;  Co. 
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nmvmMM.  it  h«B  been  derided,  tiat  the  pantee  will  hold  diadiaiged  of 
the  dower  of  the  wife  of  the  loid(ji)^  but  aee  opntro  as  to 
m  lent,  ffmUmCs  ea9e{o),  Samds  amd  Hemjmimij  i^  (p) ;  lad 
in  Samamer  amd  Foree{(j)  itis  aud,  if  m  oopjfaolder  be  of 
twenty  aaee,  and  the  kid  granlB  rent  out  of  thoee  twenty 
acres  in  the  tenure  and  occupation  of  the  said  copyholder, 
(and  names  him)^  then  if  this  copyhold  eadipait  and  be 
granted  again,  the  copyholder  shall  hold  it  charged,  fiir  dm 
is  now  charged  by  ej^ness  wovds. 

Upon  the  asme  piinaple,  if  the  lord  grant  thefiredioldof 
the  lands  of  his  copyholder  to  a  8branger(r),  or  lease  them 
ibr  years  to  a  8branger(«)y  this  will  not  extrnguish  <x>  deter* 
mine  the  copyhold  estate,  fiir  custom  has  so  established  the 
cc^hcdder^s  estate,  he  is  not  vemoTaUe  at  the  kid's  will  so 
kng  as  he  performs  his  customs  and  services  (/). 

Be-gmtoT  844.  By  the  35  H.  8,  c  13,  it  is  provided,  that  tike  king's 

^g2r^^  manors  of  Granges^  &a  in  the  county  of  Norfidk,  formerly 
part  of  the  poesesdons  of  the  abbey  or  priory  of  Wakin^iam, 
m^t  be  granted  by  cc^  of  court  roll,  in  fee  simple  or  ftr 
term  of  life  or  fives,  by  the  stewards  of  the  said  mancxs,  fer 
audi  rents,  services,  fines,  heriots,  and  customsas  in  the  ssid 
copies  should  be  good  against  the  ku^  his  hdrs,  sooceason, 
and  assigns;  and  by  the  37  H.8,c.2,  it  is  provided,  thatso 
mudi  of  Hounskw  Heath  as  iras  the  king^s  inheritanoe, 
and  vras  meet  fer  tillage,  pasture,  meadow,  or  other  seveial 
ground,  should  be  of  the  nature  of  copyhold  land,  or  the 
same  might  be  letten  by  the  steward  of  the  manor  at  will, 
or  for  twenty-one  yearsi,  which  lessee,  &a  mig^t  improve  it. 


Cop.,  t.  34,  tr.  71 :  PoJIfer's  eme,  (e)  3  Dy.  170  b. 

9  Co.  107;  CSIoi  mmd  Dortr'semBe,  0»}  2  Leon.  109. 

lLeoD.16.  (f)  2BrowBL20S. 

(»)  SadM  mmd  Bem9$i9m,2ljoim.  (r)  Mmrrtiw.  SmUk,  A  Co.  Uh. 

109;   S.  C.  Mm.  BxeetOon  ^ Sir  («)  XAe'«c»e,  2  Co.  16;  Bttk 

Wm.  Coriti,  Id.  252;  S.  C  nooi.  «tf  X^fl^lty, 2  Leon.  209;  4  Lmb. 

B^rl   ^   WtatmmOmmJTa   emte,    3  230. 

LeoD.59;  Smefdj.Smtfd^  1  Atli.442.  (0  Xoe'x  c»e,  m^. 
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IV.  Iftfsl^M  anb  IntetcsM  of  %oxtt  anb  t!renant 


f  S4b.  Mmtorial  BigkU. 
846.  Bitaie  <(f  the  Lord  in  the 
Lands  (fronted  to  the  7>- 


The  Freehold  ie  in  the  Lord, 

847.  Custonuay  Betatee. 

848.  Taumfe  Interest  in  the  RolU 

qftheComrt. 

849.  Poeeeeeory  Bight  ie  in   the 

Tenant. 
Tenanfe  Interest  m  the  CTn- 
derwoodf  8^, 

850.  Bstent  qfthe  Bight. 
Tenant's    Interest     in     the 

Shade,  Sfc.  of  the  Drees. 

851.  Tmant  has  no  Bight  to  sell 

Wood,  when. 

852.  Lor^s  Bight  to  the  TVees 

when  severed  from  the  Soil. 

853.  Tenant's  possessor^  Bight  m 

the  Mines. 
Tenant's  Remedy  against  the 

Lord  in  ease  of  his  enters 

ing  on  the  Land. 
Bourne  w.  Taylor. 


854. 


$854.  Grey     ▼.     Nortkmnberland 
(Duke). 

855.  Extent  qf  Tenanfs  possessory 

Bight  to  the  Surface  and 
what  ie  underneath. 

856.  Lord's  Right  to  the  Minerals 

when  severed. 

857.  How  the  Lord  may  lose  his 

Bight  to  the  Minerals. 

858.  Primd  facie  Bight  if  the  Lord 

to  the  Wastes  and  Com- 

How  restricted. 
Sb9.Bstent  qfthe  Bight. 

860.  Copyholders  may  claim  Bight 

qf    Commion    by    Custom 
only. 
When  the  Custom  is  good,  or 
otherwise. 

861.  Bight  of  Lord  to  appoint  a 

Guardian,  Sfc. 
Lord's  Power  over  the  Lands 
of  Lunatics. 

862.  Where  Lands  are  purchased 

by  Aliens. 


§  845.  The  rights  of  the  lord  are  properly  denominated  Manorial 
manorial^  as  they  are  enjoyed  in  respect  of  that  privileged  ^ 
district  of  land  in  his  possession,  known  by  the  name  of  a 
manor,  see  ante,  §§  88  et  seq.,  and  are  either  incident  to  the 
manor,  or  are  usually,  though  not  necessarily  and  exclu- 
dyely,  annexed  to  the  same.  Of  the  first  description  are 
tiie  firuits  or  appendages  of  tenure,  as  fealty,  services,  fines, 
&c.,  see  antef  §§  770  et  seq. ;  right  to  have  a  court-baron 
as  incident  to  a  manor,  see  ante,  §  631 ;  and  a  power  to  grant 
lands  by  copy  of  court-roll,  see  ante,  §§  819  e^  seq.  Those  of 
the  second  description  are  the  franchises  ahready  treated  o1^ 
see  ante,  §§  623  et  seq.,  which,  though  usually  annexed  to 
manors,  do  not  necessarily  and  exclusively  belong  to  or  go 
with  them. 
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TKWPKM.  846.  Ab  to  the  estate  which  the  lord  has  in  tiiose  por- 

Interestof  the    tions  of  the  manor  which  have  been  granted  to  his  t^iantSy 
linds  granted     this  is  Ycrj  different.     A  tenant  by  copy  of  oourt-roll  is  still 
to      tenanu.    j^g^f^i^  ^  ^  tenant  at  will,  although  he  may  possess  an 
estate  in  fee  simple,  in  fee  tail,  for  life,  by  the  curtesy,  and 
other  estates  similar  to  those  which  may  be  had  in  freeh<dd 
The  ftvehold  ii  lands  at  common  law;  and  the  fineehold,  on  the  other  hand, 
in  the  lord.        j^  (jonsidered  to  reside  in  the  lord  only,  and  to  many  intents 
it  continues  so  to  do,  particularly  as  regards  the  lord's  right 
of  escheat  and  forfeiture,  but  the  tenant  does  not  hold  at 
the  arbitrary  will  of  the  lord,  for  he  holds  also  according  to 
the  custom  of  the  manor,  and  a  tenant  is  not  removable  at 
the  lord's  will,  so  long  as  he  performs  his  customs  and  ser- 
vices (u). 

Customary  847.  Custom  directs  everything  relating  to  the  estates  of 

the  copyholder,  as  it  does  in  respect  to  copyholds  generally; 
and  as  customs  vary  not  only  from  the  common  law  but 
also  from  each  other  in  different  manors,  the  incidents  of 
copyhold  estates  differ  from  similar  estates  at  common  law 
in  many  particulars,  which  will  be  treated  of  under  the 
head  of  Customary  Estates,  see  past;  and  as  to  the  modes 
of  transferring  such  interests  under  title  by  customary  alien- 
ation. Bee  past.  Title  to  Thinos  Real. 

Teuoit's  inter.  848.  Tenant  by  copy  of  court^roU  has  an  interest  in  the 
of  the  conrt.  iK)lls  of  the  court  as  well  as  the  lord,  and  the  lord  cannot 
deny  copyholders  access  to  them  (x) ;  and  the  steward  has 
been  ordered,  on  several  occasions,  to  produce  the  rolls  (y). 
But  besides  the  rights  and  interests  already  mentioned, 
there  are  three  things  in  which  the  lord  and  tenant  have  an 
interest  in  common,  though  in  different  d^rees,  namely,  in 
trees,  mines,  and  commons,  which  demand  here  a  particular 

(«)  Lane*»  eat;  2  Co.  16.  AMm.,    Sty.    128 ;    D^wdtweil   ▼. 

(x)  Widow  Staey'9  ease,  Lateh,  DowdsweU,  Chan.  Ca.  261 ; 

182.  11  Mod.  111. 
(y)  Corbeiij.PeeihalitTo^ia^; 
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consideration^  although  treated  of  in  other  parts,  see  poit,      TmwRw. 
under  Customary  Estates. 

1.  Rights  in  Trees. 

849.  A  copyholder  has  the  same  customary  or  possessory  Poaiesaorj 
interest  in  the  trees  as  he  has  in  the  land  {z),  for  custom  [^ant!  ^    ^ 
haa  fixed  it  to  his  estate  against  the  lord,  for  the  copyholder 

has  as  great  an  interest  in  the  timber  trees  as  he  hath  in  the 
messuage  which  he  holdeth  by  copy  (a);  but  a  copyholder  Tenant's  inter- 
may  not  cut  down  trees,  or  do  any  other  injury  to  the  free-  derwoodt  &c! 
hold,  without  the  lord's  licence;  therefore,  a  custom  that  a 
copyholder  for  life  may  cut  down  and  sell  timber  trees  at 
pleasure  is  yoid(6);  although,  by  special  custom,  a  copy- 
holder of  inheritance  may  cut  down  trees,  for  he  has  a  quasi 
inheritance  in  the  copyholds,  and  so  he  hath  in  the  trees(c), 
yet,  without  a  special  custom,  no  copyholder  can  commit 
waste  (cQ;  so,  in  the  absence  of  custom,  it  has  been  held, 
that  a  copyholder  cannot  cut  down  trees  (e). 

850.  It  is  however  a  good  custom  that  copyholders  in  fee  Extent  of  the 
shall  have  the  loppings  of  pollingers,  and  the  lord  cannot  cut  "^ 

ihem  down,  for  that  would  deprive  the  copyholder  of  the 
future  loppings  (/);  and  a  copyholder  may  maintain  tres- 
pass against  the  lord,  quare  clausum  fregit  et  arbarem  suam 
4rc*  siLCcidit,  because  of  the  interest  which  the  copyholder 
has  in  the  trees,  see  suproy  §  849 ;  so,  it  was  the  unanimous 
decision  of  the  Court,  in  Ashmandy  or  Ashmeady  v.  Ranger  {g\ 

(jr)  AMhmomd  t.  Ranger,  12  Mod.  Powelf.  Peacock,  Cro.  Jae.  30. 

579;  S.C.iMom.AMkmead^.  Banger,  (c)  Roeieg  r.  Hnggim,  eup.i  lee 

1  Ld.  Raym.  552;  S.  C,  2  SaUc.  also  S.  P.,    Olaeeoei  ▼.  Peche,  4 

638 ;  1  Com.  Rep.  71;  S.  C,  Holt,  Leon.  238  ;  S.  C,  1  Roll.  Abr.  560; 

162 ;   S.  C,  Fort.  152.  S.  C,  dted  2  D'Anr.  426. 

(a)  Hegdon  and  Smith's  ca$e,  13  (d)  Mkmond  ▼.  Banger,  m^, 
Co.  69;  lee  ii^a,  %  850.  \e)  Batir.  Harding,  Cro.  £1. 498. 

(b)  Boeieg  ▼.  Huggene,  Cro.  Car.  (/)  Stebbing  y.  Ooenal,  Cro.  El. 
220 ;  S.  C.  nom.  Boeieg  t.  Huggine,  629;  S.  C,  1  Roll.  Abr.  108,  376. 
W.  Jo.  245 ;  S.  C.  nom.  Booie  and  (g)  Sup,,  $  849. 

Hnggene,  1  Roll.  Abr.  560;  S.  P., 

U  U2 
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TEKOTiKs.  that  trespoflB  would  lie  by  the  copyholds  for  life  agaiurt 
the  lord,  for  cutting  trees  on  the  estate,  and  not  leavii^ 
sufficient  for  repairs,  the  custom  bdng  that  erery  copy- 
holder for  life  shall  have  timber  trees,  &c.,  for  the  reparation 
of  the  premises ;  and  this  decision  was  affirmed  in  error  in 
the  Exchequer  Chamber,  but  both  the  judgments  were  re- 
yersed  in  Dom.  Proc.,  ten  Lords  bdng  for  the  affirming,  and 
eleven  for  the  reversal,  and  it  was  there  said,  the  tenant 
could  not  cut  the  trees,  and  if  the  lord  could  not,  llien  no- 
body could,  and  they  must  rot  on  the  land;  as  to  the 
tenant's  right  to  estovers,  Bee  past,  §  851. 
Tenanf  •  inter-       The  tenant's  interest  in  the  trees  is  not  confined  to  the 

eit  in  the  ihade, 

&c.  of  trees.  use  of  them  for  repairs,  &c.,  or  domestic  purposes,  for  he  has  an 
interest  in  the  fruit  and  shade,  &c.  (A);  and  so,  if  birds  build 
nests  in  the  trees,  the  eggs  are  the  tenant's,  and  this,  it  is 
said,  shews  that  he  has  a  possessory  interest  in  the  tree8» 
though  his  estate  be  but  for  years  (t). 

The  tenant  has  also  such  an  interest  in  the  trees  that  he 
may  maintain  an  action  on  the  case  agunst  a  stranger  for 
cutting  down  trees,  and  so  may  the  lord  for  the  same  tres- 
pass done  to  the  inheritance  {k). 

Tenant hwno  851.  When  the  custom  is  to  have  wood  for  repairs  or 
wood,  when.  Other  neccssary  uses,  the  right  to  sell  any  part  of  it  mil  not 
be  supported  by  anything  but  the  clearest  evidence  of  usage ; 
therefore,  where  the  tenants  covenanted  with  the  lord  that 
they  would  not  cut  down,  sell,  or  dispose  of  any  wood  without 
the  licence  of  the  lord,  held,  in  an  action  against  a  tenant 
for  cutting  down  and  selling  wood,  that  evidence,  that  the 
tenants  of  defendant's  estate  had,  for  thirty  years  and  up- 
wards, publicly,  and  vdthout  interruption  from  the  lord, 
and  with  his  knowledge,  cut  and  sold  the  planted  wood  on 
the  estate,  in  large  quantities,  was  admissible,  but  not  evi- 


(A)  2  H.  4,  pi.  12.  (i)  Ashmond  t.  Sanger,  12  Hod.  379. 

{k)  Co.  Cop.,  8.51,  tr.  119;  3  Lev.  231. 
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denoe  of  reputation  that  the  tenants  had  the  right  of  so  tknubm. 
doing  (/) ;  and  it  is  a  question  for  the  jury  to  decide  whether 
trees  were  cut  down  for  the  purpose  of  repairing  the  pre- 
mises bonAJUki  and  were  in  a  course  of  application  for  that 
purpose,  or  whether  there  were  evidence  that  they  were  to 
be  applied  to  any  other  purpose  (m). 

862.  Although  the  tenant  has  a  possessory  property  in  Lord's  right  to 
the  trees,  yet  when  the  possession  is  gone  the  property  is  severed  from 
gone  (n) ;  but  as  to  pollards,  dotards,  bushes,  &c,  the  law  ^  ^^ 
is  otiherwise,  and  if  thrown  down  they  belong  to  the  tenant^ 
Countess  of  Cumberlart^s  case{o);  Herlakenden^s  case{p\ 
which  were  cases  relating  to  lessees  at  common  law;  see  also 
Berry  v.  Heard  (y),  Gordon  v.  Harper  (r),  Berrinum  v.  Pea- 
cock  {s) ;  see  also  furdier,  under  Estates  for  Life,  &c. 

2.  Rights  in  Mines, 
853.  In  the  absence  of  any  special  custom,  the  copyhold  Tenant's  pos- 

*  I,  •   *    \  •     ^u         •  ^    if  sessoryright 

tenant  has  a  possessory  mterest  m  the  nunes,  and,  by  cus-  in  mines, 
torn,  he  may  have  not  only  a  right  of  possession^  but  also  a 
right  of  property  in  the  same.  The  lord,  on  the  other  hand, 
has  the  right  of  property,  but,  without  a  special  custom,  he 
has  no  right  to  enter  upon  the  lands  of  the  copyhold  tenants 
to  search  for  and  obtain  the  minerals,  unless  he  has  pre- 
viously had  their  consent,  and  thus  it  is  laid  down  in  a  book  of 
authority: — "  It  seems  to  me  that  a  copyholder  of  inheritance 
cannot,  without  a  special  custom,  dig  for  mines,  neither  can 
the  lord  dig  in  the  copyholder's  lands,  for  the  great  pre- 
judice he  would  do  to  the  copyhold  estate ;  and  the  copy- 
holder himself  seems  to  have  no  interest  in  the  inherit- 
ance {ty 

(0  BlaeM  ▼.  Lowu,  2  M.  &  S.  (p)  4  Co.  62. 

494.  {q)  Cro.  Car.  242 ;  S.  C,  Palm. 

(m)  Jb/«yT.  Wilion,  11  East,  56.  327. 

(n)  ^fiofi.,11  Mod.95;  and  see  also  (r)  7  T.  R.  13. 

Brownl.  421;  AUner^teoit,  1  Keb.  («)  9  Bing.  384. 

691.  (0  Gilb.  Ten.  327. 

(o>  Moor,  814. 
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TKnumM.         854.  It  seems  abo  now  to  be  aetded,  that  if  Uie  lord  eater 


^o^^for  upon  the  copyhold  tenant's  lands  to  dig  for  mines  without 
again^  Uie  his  oonsent,  the  latter  maj  have  his  remedy  against  him  as 
hb  emterbf  on   *  trespasser.     This  last  point  was  however  disputed  in  one 


UielaiML  case,  although  the  Coort  inclined  to  tiieoinnicm  that  sadi  an 

entry  by  the  lord  would  be  a  trespass  (v).  In  a  prior  esse, 
where  the  lord  granted  all  coal-mines  within  a  manor  (parcel 
of  which  was  copyhold  for  life)  to  J.  S.,  after  which  lie 
entered  the  copyhold  land,  and  dog  anew  pt  therein  daring 
the  life  of  the  copyholder,  and  took  the  coals,  held,  that  the 
lessee  mi^t  hare  his  action  against  the  lessor,  for  neither 
the  lessee  nor  the  lessor  could  enter  upon  the  cqpyhold  to 
dig  the  coals,  for  the  copyholder  should  have  trespass  for 
breaking  his  dose,  and  digging  his  coa]s(o) ;  so,  in  a  subse- 
quent case,  the  Liord  Chancellor  held,  that  if  there  were  no 
custom  to  r^ulate  it,  nether  a  customary  tenant  without 
licence  firom  tfie  lord,  nor  the  lord  without  the  cmsent 
Bomme  t.  of  the  tenant,  could  open  and  work  new  mines  (x).  In 
^^    *  Bourne  v.  71^/or(y),  where  all  the  aboye-mentioned  cases 

(see  supra,  §  853)  are  cited  and  commented  upon,  it  was 
expressly  held,  that  the  lord  of  a  manor,  as  such,  has  no 
right,  without  a  custom,  to  enterupon  the  copyholds  withm 
his  manor,  under  which  there  are  mines  and  veins  of  coal,  in 
order  to  bore  for  and  work  the  same,  and  the  copyholder 
Ortfw.Norik'  may  maintain  trespass  against  him  for  so  doing;  and,  lastly, 
{Duke).  it  is  said  in  Grey  v.  Northumberland  {Duke)  {z),  ^From  that 

case,  (viz.  Bourne  v.  Tt^lor,  np.),  I  collect  that  the  lord 
of  a  manor  may  be  in  the  same  situation  with  respect  to 
mines  as  in  respect  to  trees;  that  is,  the  prc^^erty  may  be  in 
him ;  but  it  does  not  fdlow  that  be  can  enter  and  take  it, 
without  consent,  which  must  be  acquired  by  purchase  or 
otherwise  (a)." 

(«)  Rmikmd  (Cbwilew)  t.  OU,  1  (jr)  WhUum  {Biaktr)  ▼.  Mm^ 

Sid.  152 :  S.  C.  Bom.  OnmUu  ^  IP.  Wms.  406. 

JteHouff  MM,  1  Ler.  107 ;   S.  C.  (y)  10  Eait,  189. 

nom.  BMOmi  {Lord)  t.  Oreeme,  1  {*)  17  Vcs.  282. 

Keb.  558.  («)  Per  Ld.  EUon,  C. ;  Grey  t. 

(r)  PUyer  ▼.  Boberis,W.  Jo.  243.  Norikmmkerim»d{l>uJke),  17 V«a.282. 
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855.  The  poesessory  right  of  the  tenant  extends  so  fer      tksv9.w. 
that  the  possession  is  in  him,  from  the  surface  down  to  the  Extent  of 

^  ,  teiiEnt's  poB- 

centre  of  the  earth,  according  to  the  general  rule,  that  he  Bessory  right  to 

who  has  the  surface  has  the  subsoil,  and  he  mayrecoyer  andwhath 

substantial  damages  for  any  actual  injury  done  to  the  sur-  ^d«m«th. 

face;  therefore  it  was  held,  that  trespass  was  maintainable 

by  a  copyholder  against  the  owner  of  an  adjoining  colliery, 

for  breaking  and  entering  the  subsoil  and  taking  coal  therein, 

although  no  trespass  was  committed  on  the  surface,  Letois  y. 

Branthwaite(b);  and  it  was  also  said  in  this  case,  *^  Although 

the  property  in  the  mine  may  be  in  the  lord,  he  has  not 

such  a  possessory  right  as  to  maintain  trespass  against  a 

wrongdoer(e).''    But  as  to  the  right  to  take  the  minerals,  it 

appears  that  a  copyholder  may  acquire  a  right  to  certain 

minerals  by  custom,  as  to  dig  marl,  clay,  &c.  for  repair,  in 

the  same  manner  as  he  acquires  a  right  to  cut  down  trees, 

see  afiie,  §§  849  et  8eq.(d);  yet,  although  a  distinct  positiye 

usage  for  the  customary  tenant  to  take  the  minerals  might 

be  yalid  in  law,  it  is  incumbent  on  the  tenant  to  proye  the 

custom,  otherwise  the  right  will  remain  in  the  lord  (e);  so, 

althoi^h  a  tenant  might  do  one  sort  of  waste,  as  to  cut 

down  timber,  that  was  no  eyidence  that  he  could  commit 

another  kind  of  waste,  as  that  of  disposing  of  minerals  (/). 

The  interest  of  the  lord,  on  the  other  hand,  is  not  deriyed 

from  custom,  but  is  that  which  he  has  at  common  law,  or 

which  is  reseryed  to  him  out  of  his  original  grant  (^). 

856.  If  the  minerals  are  once  seyered  from  the  inherit-  Lord's  right  to 

the  minerals 

ance,  whether  by  the  copyhold  tenant  or  a  stranger,  the  when  serered. 
lord  will  be  entitled  to  recoyer  them  in  an  action  of  troyer^ 
for  they  are  like  trees  felled,  which  belong  as  personal  chat- 


(b)  3  B.  &  Ad.  437.  737;  S.  C,  3  Man.  &  Ry.  133. 

(c)  Per  Littledale,  J.,  Leww  ▼.  (/)  Winehe9ter(Buhop)^. Knight^ 
Branthtpaite,  3  B.  &  Ad.  437.  sup. 

(d)  Wmehe9ter(Bi9hap)r.Kniffhi,  (ff)  FbUtard  v.  Hemmett,  5  T.  R. 
1  P.  Wms.  406 ;  GQb.  Ten.  327.  417,  n. 

(«)  Howe  ▼.  Brentan,  8  B.  &  C. 
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TBNURKs.  tela  to  the  owner,  whoee  right  of  possession  has  accrued,  see 
ante,  §  25  (A);  and  so,  where  the  lord  himsdf  granted  all  the 
coals  within  the  manor  for  a  term,  and  afterwards  entered 
upon  the  copyhold  and  dug  for  coals,  it  was  held,  that  the 
lessee  might  recover  those  that  were  so  dug  (t). 


How  the  lord 
may  lose  his 
right  to  the 
minerals. 


Primd/aeie 
right  of  the 
lord  to  the 
wastes  and 
commons. 

How  restricted. 


857.  Mines  are  a  part  of  the  demesnes  of  a  manor,  and 
not  a  distinct  property  from  the  freehold ;  therefore,  if  it  is 
intended  to  except  them  from  the  grant  of  any  waste  on  the 
enfranchisement  of  copyholds,  the  right  must  be  reserved  in 
expressed  terms;  thus,  where,  by  the  terms  of  an  indosuie 
act,  a  certun  portion  of  the  wastes  of  the  manor  was 
allotted  to  the  lord  in  lieu  of  his  right  and  interest  in  the 
soil,  and  the  residue  was  to  be  allotted  to  the  several  tenants 
in  fee,  discharged  from  all  customary  tenures,  rents,  fines, 
&c,  a  saving  clause,  reserving  all  seigniories  incident  to  the 
manor,  and  all  rents,  fines,  services,  &c,  and  all  other  royal- 
ties and  manorial  jurisdictions  whatsoever,  will  not  reserve 
mines  under  those  allotments  to  the  tenants  (it) ;  although  it 
appeared  by  a  lease  ihat  was  unexpired  at  the  time  of  pass- 
ing the  act,  ihat  the  right  of  digging  for  the  mines  had  been 
exerdsed  by  the  lord  of  the  manor  (A),  it  being  held,  that 
the  mines  are  part  of  the  soil,  and  passed  by  that  word  in 
the  allotments  to  the  several  proprietors,  and  that  under  the 
saving  clause  nothing  was  reserved  to  the  lord  but  rights 
of  an  incorporeal  nature,  which  are  quite  distinct  from  the 
soil  (A). 

3.  Riffht  of  Common. 

858.  By  presumption  in  law,  the  exclusive  property  in  all 
wastes  and  commons  belongs  to  the  lord,  but  evidence  may 
be  adduced  to  shew  that  commoners  or  others  have  also  an 
interest;  and  although  a  custom  to  exclude  the  lord  totally 
from  the  profits  of  the  soil  would  be  unreasonable,  yet  a  pre- 


(A)  Player  y.  Roberit,  W.  Jo. 
243 ;  Rowe  ▼.  Brenion,  8  B.  &  C. 
737;  S.  C,  3  Man.  &  Ry.  133. 


(t)  Plojfer  ▼.  Roberttf  ngr, 
{i)  Townley  ▼.  QHmm,  2  T.  R. 
701. 
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scription  to  have  the  sole  nght  of  pasture  to  the  exclusion  tknuke«. 
of  the  bid  has  been  established  (Q;  for,  notwithstanding 
this  prescription  for  the  sole  pasture,  yet  the  soil  is  the 
lord's,  and  he  has  mines,  trees,  bushes,  &c,  and  he  may 
dig  for  turves  (m) ;  and  it  is  said,  that  such  a  grant,  that 
is,  of  the  sole  pasturage,  would  be  good  at  this  day(m); 
80,  a  lord  might  grant  to  his  tenants  to  have  common,  ex- 
cluding himself,  but  such  a  common  is  not  good  by  prescrip- 
tion (nt) ;  so,  though  the  lord  may  establish  his  general  right 
to  all  tin  mines  within  the  manor,  yet  consistently  therewith 
the  tenants  of  certain  tenements  in  a  vill  within  the  manor, 
some  of  them  freehold,  and  some  customary,  may  by  acts  of 
ownership  for  more  than  twenty  years,  establish  their  right  to 
copper  mines,  as  well  under  the  waste  and  customary  lands 
as  under  the  freehold  lands  {n). 

859.  **  The  lord  by  granting  rights  of  common  on  his  waste  Extent  of  the 
does  not  thereby  exclude  himself  or  his  tenants  from  all  use  "^ 
of  the  waste  on  which  the  right  of  common  is  to  be  exer- 
cised, but  merely  grants  to  others^  in  common  with  himself 
and  his  tenants,  certain  rights  upon  that  waste ;  all  ihat  the 
lord  has  not  granted  remains  in  him.  He  may,  therefore,  apply 
the  waste  to  any  purposes  not  inconsistent  with  the  rights 
which  he  has  preyiously  granted  to  the  commoners  (o) ;"  but 
an  unlimited  and  unrestricted  right  to  abridge  the  rights  of 
the  commoners,  and  to  confer  in  severalty  upon  any  person, 
frx>m  time  to  time,  such  portions  of  the  waste  as  the  lord  in 
his  discretion  should  think  fit,  has  been  held  to  be  utterly 
inconsistent  with  an  existing  right  of  common,  and  as  tend- 
ing to  annihilate  the  rights  of  the  commoners  altogether. 


(/)  Norih  V.    Co€,  Vaugh.    251 
S.C.  nom.  Norih  ▼.  Cox^  1  Lev.  253; 
Hoskhu  T.  Robins,  2  Saond.  324 
S.   C,  1  Vent.  123;    S.   C.  nom 
Hopkim   T.    Robhuoni  2  Lev.  2 


Kmriei  t.  Parkier,  Yelv.  129; 
DoufflM  T.  Kendal,  Cro.  Jac.  256 ; 
Piti  Y.  Chick,  Hntt.  45. 

(m)  1  Mod.  74. 

(n)  CurtiM  ▼.  Daniel,  10  East,  273. 


S.  C,  1  Mod.  74  ;  2  PoDexf.  13  ;  2  (o)  Per  Bailey,  J.,  Arleti  ▼.  Ellis, 

Keb.  842 ;  see  abo  Kenticiw,  Par-      7  B.  &  C.  362. 
giter,  Cro.  Jac.  208;   S.  C.  nom. 


AHM  t.  EBb(p),  ■■^^ng.M.S.g  ¥fmdjm,  r.  FmJ(^\  where 
a  OMSUim  tar  tibe  lord  to  gnut  lama  of  ibeinHte  of  liie 

UdbMl  m  poiDt  of  kw,  lad 
[T.  Gnem(r),what 
die  right  of  d^giag  tar  dsr,  loiviiig  been  proved  to  baie 
cxkted  at  aD  dnes  in  the  kfd,  w»  Ud  to  be  good,  aldKNigk 
it  pntiallT  abridged  die  ng^  of  die  eommonen;  alaofioB 
Oiiiw  T.  Wmdkmae(s),  wliere  a  ciwtoBi,  tliat  wben  eer- 
tain  particQlar  portionB  of  landy  vUcnbad  been  destined  fiv 
tnifaaiy 9  ecaaed  to  bsTe  the  power  of  pKodncmg  tmbany,  die 
owner  irf' tke  waefee  dMNild  be  at  Ebrrty  to  take  dmt  portioa 
to  UbnBdC  was  hdd  good;  becaose  die  owner  in  dmt  caK 
tooknodnng  fiom  die  eonmanen  wUck  bad  been  originaDj 
apptmaiated  to  them  tar  purpuees  of  paaiun  (*);  akofiram 
^oOanf  T.  JXnnMtfi;  where  the  giant  of  the  aoil  of  tlie  waste 
by  the  lord  was  faeU  to  be  good,  becBDBe  anch  gnut  had  beea 
made  widi  tlie  oonsent  of  the  hami^  {t)\  see  farther  on 
the  rights  and  interest  irf' tlie  lord  and  tlie^ 


sea  A  copyholder  can  dbnn  right  of  < 

nezes  the  same  to  his  aartiaiinry  estatee^  and  thereAre  if  a 
oopjhcdder  pordiase  the  fiediold  of  his  oopyhold  estate,  Ub 
right  of  cnmmnn  is  destroyed  (x) ;  and  where  copyhoUen 
daim  cnmmnn  on  the  serend  pasture  in  the  lord's  aoiU  it  is 
not  necessaiy  to  shew  what  estate  they  have  in  their  copy- 
holds, tar  be  their  serend  estates  either  in  fee^  or  tar  fife,  or 
for  years,  yet  the  CQstom  hath  annexed  this  sole  pasture  as  a 
profit  a  premdre  to  their  estates  fiir  the  time  beii^(jf);  so, 
therefore,  where  a  man  stated  himself  to  beacostomary  tenant 
of  a  manor,  acoordii^  to  the  custom  of  die  manor,  of  hmds 


(^)  7  B.  &  C.  365.  (jt)  Jfwii— T,fl^to-,C^J«fc 

(f )  3  B.  &  A.  153.  253. 


(r)5T.R.411.  is) 

(«)  4  T.R.  412,11.  324;«iil^.§ 

(0  Id.  368. 
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which  were  parcel  of  the  manor,  and  holden  by  copy  of  the  tbnubvs. 
court-rolls,  it  was  held  sufficient  to  support  his  claiiu  to  com- 
mon, without  adding  ihat  he  was  tenant  '^at  the  will  of  the 
lord(2r) ;"  but  it  is  otherwise  with  respect  to  anj  tenants  of 
fieehold  estates  at  common  law,  for  if  they  claim  any  such 
benefit,  they  must  shew  their  estates,  and  prescribe  in  the 
name  of  the  tenant  in  the  fee  by  a  que  estateiz) ;  copy- 
holders, however,  cannot  as  a  rule  claim  conmion  by  pre- 
scription, for  they  cannot  prescribe  at  all  against  their  lord, 
nor  against  any  other,  but  only  in  the  name  of  their  lord  {z) ; 
see  iiuther  as  to  prescription  by  copyholders,  under  Title 
TO  Thikgs  Real. 

A  claim  of  common  by  a  copyholder,  to  be  good,  must  When  the  cu- 
be  both  certain  and  reasonable  (a).  It  is  a  good  custom  otherwSeT^' ^'^ 
for  a  copyholder  to  have  the  loppings  of  the  trees,  and  that 
on  that  account  the  trees  should  not  be  cut  down  by  the 
lord,  because  the  tenant  has  a  future  as  well  as  present 
interest  in  the  trees(&);  so,  a  copyholder  may  daim  estover, 
and  a  custom  to  cut  down  wood  for  repcdrs  or  other  neces- 
sary uses  is  good (c);  but  such  a  custom  will  not  warrant 
the  sale  of  the  wood  (c),  unless  sold  to  defray  charges  of  re- 
paration(£Q;  so,  a  custom  to  dig  for  limestone,  marl,  clay, 
and  gravel,  for  the  same  purposes  (e) ;  but  in  that  case  it 
is  necessary  to  aUege  not  only  that  the  house  was  out  of 
repair,  but  that  the  party  entered  for  the  purpose  of  getting 
mateiiak  for  the  necessary  repairs  of  the  house,  and  that 
they  were  used  for  that  purpose  (/);  so,  a  custom  for  a 
copyholder  to  have  turbary  sufficient  for  the  house  to  which 
it  is  appendant  is  good  (^),  or  to  dig  for  materials  for  the 


(jr)  Cnmther  t.   Oldfleld,  2  Ld.  (d)  Sm^fordr.  Stevens,  8  Bnlst. 

Raym.  1225.  282. 

(a)  1  Inst.  59 ;  I  Leon.  II;  Dtma,  («)  Duberlty  t.  Page,  2  T. R.  391. 

32,33;  1  RoU.  Abr.  565;  2RoU.  (/)  Pepping. Shakeepear^^T.^, 

Abr.  264.  741. 

{b)  StebbinffY.  Oonuil,  Cro.  £1.  {g)   Tyrringhmn's    ease,    4    Co. 

629.  37. 

(e)  Fbley  t.  Wilson,  11  East,  56. 
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TBKCTuw.  impiOYemeiit  of  the  land  (h),  but  not  to  cat  torf  witlioat 
limit,  fixr  the  ornament  of  the  garden,  or  for  any  other  fim- 
dfbl  improYemait(A) ;  so,  a  custom  for  the  piopiietors  of 
ships  to  dig  for  ballast  is  good,  because  it  is  for  the  main- 
tenance of  nayigati^Hi  (t) ;  but  a  custom  for  the  lord,  or  a 
customary  tenant,  to  sink  pits  in  the  land  of  other  custCHnaiy 
tenants,  and  to  lay  the  coals  on  the  land,  and  let  them  re- 
main there  an  indefinite  time,  and  to  lay  wood  and  other 
materials  there  at  his  pleasure,  held  to  be  a  bad  custom,  as 
being  both  uncertain  and  unreasonable  (A). 

4.   Wardship^  jpc. 

Rigfatoflord  861.  There  are  some  other  rights  to  which  tlie  lord  of 

gJSSSan,  &c.  the  manor  may  be  sometimes  entitled,  namely,  a  right  to 
appoint  a  guardian,  and  a  right  to  the  custody  of  lunatics, 
or  to  the  lands  of  an  alien.  The  first  of  these,  as  before 
Lord'i  power  observed,  is  not  of  common  right,  see  aniey  §  817;  and  as  to 
of  lonatics.  the  second,  it  is  not  setded  whether  the  lord  has  any  power 
over  the  land  of  a  lunatic,  except  by  custom;  therefor^ 
where  the  lord  had  granted  the  custody  of  a  lunatic's  copy- 
hold land,  the  Court  held,  that  an  action  touching  the  land 
was  to  be  brought  in  the  name  of  the  lunatic,  for  that  no 
interest  was  gained  in  the  land  by  the  committee,  he  b^ng 
no  more  than  a  baiUfF,  Cocksv.  I}arsoH(l);  audit  was  there 
said,  that  the  lord  had  no  power  over  the  lunatic's  land 
without  a  custom,  for  the  imitation  of  the  king's  power  over 
freeholds  was  not  a  consequence,  for  although  the  17  K  2 
(Stat  Prerog.)  was  but  an  affinnanoe  of  the  conmion  law 
in  the  case  of  the  king,  yet  the  collateral  incidents  of 
estates,  as  dower,  curtesy,  wardship,  and  the  like,  were  not 
without  special  custom  (2);  but  in  Beoerkjfs  caM{m)  it  is 
said  that  tiie  king  shall  not  have  the  custody  of  the  land 

(A)  TFttoMi  T.  WtOiU,  1  East,  127.  360. 

(0  Xynti  Regu  {Mayor,  ^-c.)  t.  (t)  Hob.  215;    S.  C,  Noy,  27; 

Taylor,  3  Lev.  160.  Poph.  141. 

(k)  Broadbent  ▼.  WUkt,  WiUes,  (m)  4  Co.  126  b. 
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wliich  an  idiot  holds  by  copy,  for  that  10  but  an  estate  at  rawpmBs. 
will  by  the  common  law,  it  would  be  a  great  prejudice  to 
the  lord  of  the  manor;  yet,  held  in  another  case,  that  an 
aUenalion  made  by  an  idiot  after  ofBoe  found  should  be 
avoided  (n);  an  idiot,  however,  could  not  be  ordered  in  the 
Court  of  Wards  for  his  copyhold,  it  being  the  rule  that  if 
an  idiot  had  not  any  goods  or  chattels,  or  lands,  except 
copyhold  lands  holden  of  a  common  person,  the  king  should 
not  have  the  custody,  but  the  lord  of  whom  the  copyhold  is 
holden;  but  ifhe  had  any  other  lands,  then  the  copyhold  land 
also  (p) ;  and  so,  where  a  copyholder  was  mtUus  et  surdusy  it 
was  held,  that  the  lord,  and  not  the  king,  should  have  the 
custody,  for  otherwise  the  lord  should  be  prejudiced  in  his 
rents  and  services  (p). 

862.  In  the  case  of  copyhold  lands  purchased  by  an  Aliens. 
alien,  as  he  cannot  retain  them,  it  seems  not  to  be  settled 
whether  the  queen  or  the  lord  may  take  advantage  of  the 
purchase,  but  the  better  opinion  appears  to  be  that  the 
queen  cannot  take  them  except  as  a  trust  (7) ;  see  further, 
aniey  §  832 ;  and  as  to  the  copyholder's  power  to  grant  leases, 
9^  pasty  §  1399. 

(fi)  Dj.  302,  recognised  in  Beoer-  (p)  Baoenr.  Skmnert  Cro.  J.  105. 

lef'8  eofe,  4  Co.  124.  (q)  I  Dy.  mta-g.  2b;    Id.  moyy. 

(0)  Itosier*9  ease,  cited  tMrff.  Dy.  302 ;  R.  t.  Holland,  Sty.  20, 40, 75, 

302.  84 ;  S.  C,  All.  14. 
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V.  1^  a  CipBlA  MB  fee  bfl  «  testngdi 

§863.  A  o^liold  estate  may  be  lost  or  deetroyed  in  three 
ways,  namelyy  1.  By  extingwiflhinent.  2.  By  fixftitare. 
3.  By  enfiranchiseiiieDti 


koU. 

866.  PmrHmlm'  tefal  Afii^Mia 
867.. 


§  864.  A  oopyliold  k  Bud  to  be  extiiigiiisbed  wben  the 
fiediold  and  cc^bold  intereBt  unite  in  the  Bune  peraon  and 
in  the  same  iight»  which  may  be  ^ther  by  the  oopyhoUin- 
toest  coming  to  the  fiediold,  or  by  the  fiedK)ld  intetest 
coming  to  the  c(^hold(r)L 
CopjhM  The  oopyhddmaycome  to  thefiedholdif  the  Of^iyholder 

conveys  his  interest  to  the  lend,  whether  by  smroidercrie- 
lease,  or  baigain  and  8ale(«);  80»  if  the  loid  sdl  the  fiee- 
holdof  inheritance  of  the  o^hold  to  another,  and  then  the 
copyholder  idease  to  the  purchaser,  this  will  extinginsh  the 
copyhold,  for  although  a  rdease  could  not  in  its  own  natore 
[according  to  the  old  kw  (/)]  pass  away  a  ponwiwinn,  yet  it 


(r)  2  Gilb.  Tea.  300.  S.  C.  mm 

(«)  ITIf—fi  liHil    T.   irmmlrw  WlMh,  166;  Scragp,  lf2. 

jtoie,H«tt.6&;  S.  C.  bm.  JUoMr-  (/)  Fkec  Canr.,  3id  ediL,  tiL  Be- 

r  ▼.  liiwin  itmt,  W.  Jo.  41 ;  kne. 
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might  amount  to  a  signification  of  the  tenant's  mind(«);  tbnumis. 
and  a  copyholder  being  but  a  tenant  at  will,  anything 
amounting  to  a  determination  of  the  -copyholder's  will  is 
sufficient  to  extinguish  the  copyhold^  as  if  a  copyholder 
comes  into  court  and  says  that  he  is  weary  of  his  copyhold^ 
and  requests  the  lord  to  take  it^  that  is  a  surrender  (x) ;  and 
in  one  case  it  was  held^  that  a  copyholder  accepting  his  land 
to  hold  of  the  lord  by  bill^  under  his  hands,  instead  of  by 
copy^  determined  the  copyhold  interest  (y) ;  so,  if  the  copy- 
holder surrender  to  the  use  of  the  lord,  (even  though  the 
lord  be  a  disseisor),  it  was  much  questioned  whether  this 
were  an  extinguishment  or  not,  Moor  v.  Pit  {z) ;  but  the 
Court  of  C.  P.  was  of  opinion  in  this  case,  that  it  was  avoid 
surrender,  and  the  copyhold  not  extinguished  (a),  and  this 
judgment  was  affirmed  in  error  (b). 

So,  if  lands  escheat  or  are  forfeited  to  the  lord,  it  is  an  ex- 
tinguishment of  the  copyhold  interest  (c). 

Although  the  lord  may  determine  his  estate  by  any  act, 
yet  the  lord  cannot  destroy  the  estate  of  the  copyholder  by 
any  act  of  his,  as  by  the  severance  of  the  freehold  of  the 
land  held  by  copy,  for  the  custom  has  established  his  estate, 
so  that  the  lord  cannot  oust  him,  so  long  as  he  pays  and 
performs  his  customs  and  services  (d). 

866.  A  copyhold  interest  may  also  be  extinguished  by  Freehold 
the  annexation  of  the  freehold  to  the  copyhold;  thus,  if  a  ^"y'SJid!  ^ 
copyholder  in  fee  accept  a  lease  for  years  of  the  same  land 
from  the  lord,  this  determines  his  copyhold  estate  (e);  so. 


(«)  Anon.,  Cro.  El.  21 ;   Wake»  (a)  Moor  t.  Pit,  1  Show.  153 ; 

ford^9  eoie,  1  Leon.  102 ;  BlenuMr-  Skinii.  28. 

hasiet  T.  HumberttOM,  Hatt.  65.  (b)  S.  C,  1  Vent.  359 ;  S.  C,  T. 

(«)  Blemmerhaaet    t.    Humber-  Jo.  154 ;  Bee  also  1  Watk.  Ck>p.  92, 

stone,  9tqf'.  359. 

(y)  Collman  v.  Portman,  1  Leon.  (e)  Beverham'i  ea$€,  2  Vent.  345 ; 

191;  S.  C.  nom.  Colman  t.  Bedil,  S.  C,  2  Chan.  Ca.  194. 

1  Andr.  199.  (d)  Lane'9  eatt,  2  Co.  17  a. 

{z)  2  Mod. 287;  S.  C,  1  Frecm.  (e)  lb.;   S.  C.  nom.  8mUh  and 

24.  Lanie*9ea$e,  1  Leon.  170 ;  1  Andera. 
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•ccq>t  «n  jMwifemiiff  nl  from  tiie  lcBBee(y).  Ka  eopybolder 
take  a  oooTcyanoe  of  dKmaiior  in  joinft-ienaiie^,  itappens 
Aat  die  copyhold  interest  will  be  extingaiBhed,  fiir  joint- 
tenanftB  are  seiaed  per  mie  eiper  tamt  (y) ;  so,  if  a  manor  be 
leased  for  yearB^  and  a  cc^holder  pordiaae  the  reyeiaioa  in 
tee,  by  this  the  copyhold  is  destroyed,  and  die  lessee  rfthe 
manor  waj  cost  the  copvbolder,  and  hold  die  land  dmii^ 
his  term  (y^;  so;,  if  he  accept  a  lease  ftryeaiB  of  the  manor, 
it  is  said  by  some,  thai  this  is  a  total  extii^Didbment  rfthe 
o^hoid,  and  die  lessee  may  re-grant  the  cc^hold  again  to 
whom  he  pleases  (A) ;  bot»  aocoidiog  to  oth^s,  it  is  only  a 
saqwnskmofhis  copyhold  daring  the  term  (t);  so,ifthecopy- 
header  join  with  the  lord  in  a  feoffinent  of  the  manor,  his 
copyhdd  is  thereby  extinct  Q^;  so,  if  the  oc^yfaoUer  sues 
ezecotion  npon  a  statute,  and  has  the  manor  in  execatkMi, 
it  is  said  thai  the  copyhold  is  gme  (A),  for  after  the  debt  le- 
vied, die  customaiy  interests  remauis(Q;  and  if  the  lord  en- 
feoffi  his  copyholder  to  the  nse  of  another,  his  cc^yhold  is 
not  destroyed,  for  ii  is  saved  by  the  Stat  of  Uses  (m);  so,  if 
there  be  a  copyhoU  for  diree  fives,  ibi&eiiJ*niccesfm^  and  the 
lord  by  deed  grants  the  inheritance  to  the  first,  the  interest  of 
the  second  is  not  destroyed  (n) ;  so,  if  the  lord  grants  die 
freehold  of  a  copyholder  to  a  stranger  for  the  life  of  the  copy- 
holder, his  copyhold  is  not  destroyed  (o). 

IMialor total       866.  There  is  a  distinction  between  a  conveyance  of  a 
portion  of  the  copyhold  interest  by  the  tenant  to  the  lord, 

191;  Gonldab.  34,  ca.   9;    Hid^t  (0  Gy*Mii t.  fi^orit,  Cio.  Jac 84; 

MM,  4  Co.  31  b  ;  S.  C,  IRde  md  S«r.  78,  ca.  146. 

Newport,  Moor,  185 ;  tee  alio  Kitch.  (j)  Godb.  11. 

171 ;  Co.  Cop.,  a.  62,  tr.  141,  142;  (k)  Com.  Dig.  Copthold,  (L.); 

1  Watk.  Cop.  360.  wed  eomM,  Sar.  70. 

(/)  SimUh  and  Lane'eeoie,  1  Leon.  (/)  Sar.  70. 

170 ;   1  Andera.  191 ;   Goulab.  34,  (m)  miimgHmC»  mm,  7  Co.  39  a. 

ca.  9.  (»)  CuriU  mkd  CoiteTt  mm,  2 

(S)  Calth.  74.  Leon.  72. 

(A)  Anon.,  Mow,   185,   ca.  330,  (o)  Howard  t.   Borilett,    Hob. 

dting  Bide  tmd  Newport,  eup.  181. 
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and  a  oonyejance  of  a  portion  of  the  frodiold  by  the  lord  to  T«Mum»s. 
the  tenanty  for  the  former  operates  as  an  extinguishment  of 
the  part  only  conveyed  to  the  lord^  and  the  latter  as  an  ex- 
tingoishment  of  the  whole  tenancy  (p);  therefore,  if  a  copy- 
holder in  fee  surrender  to  the  use  of  the  lord  for  life,  with 
remainder  over  to  a  stranger,  or  reserving  the  reversion  to 
himself^  it  will  be  an  extinguishment  only  of  the  estate  so 
limited  to  the  lord,  but  will  not  affect  the  remainder  or  re- 
version (g) ;  but,  if  a  copyholder  in  fee  accept  a  common- 
law  lease  of  his  copyhold  tenement  from  the  lord  or  his 
grantee,  the  whole  copyhold  interest  will  be  extinguished(r). 

867.  So  long  as  the  demisable  qualily  of  the  estate  sub-  SotpenBioii  or 
sists,  the  copyhold  is  not  extinct ;  therefore,  where  copyholds  ment. 
come  into  the  lord's  hands  by  forfeiture  or  escheat,  &a,  he 

may  re-grant  them  by  the  custom  of  the  manor  (s);  but,  if 
he  make  fl  conunon-law  lease,  for  life,  or  years,  or  any  other 
certain  time,  the  copyhold  is  destroyed,  because,  during 
those  estates  it  was  neither  demised  nor  demisable  by 
copy  {t) ;  but,  if  the  lord  keeps  it  in  his  hands,  or  only  lets 
it  at  will,  he,  his  heirs  or  assigns,  may  well  re-grant  it  at 
his  pleasure  («). 

868.  To  cause  a  complete  extinguishment  of  tiie  copyhold  Effect  of  mutr 
estate  by  unity  of  possession^  they  must  be  united  in  the  the  wme  per- 
same  person ;  therefore,  if  one  seised  of  a  manor  in  right  of  ^^ 

his  wife,  let  lands  by  indenture  for  years,  this  does  not  de- 
stroy the  custom  as  to  the  femey  it  only  suspends  it,  for 
after  tiie  death  of  the  husband  she  may  demise  it  by  copy 
agun(x);  but  in  one  case  it  was  held,  that  where  copy- 
holder in  fee  married  a  seignioress,  and  they  suffered  a  com- 

(p)  Kitch.  171.  («)  1  Init.  58. 

(q)  Podger'9  ease,  9  Co.  106, 107;  (0  JWncA't  eaee,  4  Co.  31. 

Co.  Cop.,  ■.  34,  tr.  72 ;  tee  also  CurfU  («)  lb. ;  eee  also  Pemble  t.  Sterm, 

and  CotteVe  eate,  2  LeoB.  72.  2  Keb.  213 ;  S.  C,  T.  Raym.  165  ; 

(r)  Lane* 9  ease,  2  Co.  17  a;  aee  also  further,  ante,  $  821. 

ante,  $  865.  {s)  Co.  Cop.,  a.  62,  tr.  142. 
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moo  rtoomrjto  die  me  of  liiciMclygs  fer  Kfe, 
orer,  it  opented  as  sd  fsiUiiguWiiw ntj  becune  uie  hiiB- 
Imid  gained  a  fiedK)ld(jf);  80»  oo  d^  ame  principlp,  if  a 
pczBOD  Ittving  a  KimtAtl  interert  onljr  in  a  manorj  as  UflMBt 
for  lifey  leta  a  oopyliold  pared  of  die  manor  fir  yean^  llie 
demiaable  quality  of  die  land  is  not  dealiuyed,  but  onty 
anqiended  as  to  Um  daring  his  lifey  and  after  Usdeadi,  or 
die  detennination  of  the  partamkr  estate,  the  remainder- 
man or  revenioner  may  le-gmit  by  cop7(r). 


UnCjoTpoi.  869.  Again,  to  cause  a  total  eztingaisfament  of  die  copy- 
Mae  pcnoa  m  bold,  there  most  be  onity  of  pooaoanoD  in  die  sune  person 
^atHt^OB.  ^  ^  mine  rigbt,  bot  where  die  interest  is  united  in  the 
same  perscm  in  diflferent  rights,  there  die  oc^yhold  interest 
will  be  suspended  only  and  not  exdngoished;  dierefbre,  if  a 
copyholder  in  his  own  right  become  seised  of  the  manor,  or 
of  the  fineehold  interest  in  his  copyhold  tenement,  in  right  of 
another  only,  cfr  vice  vend,  the  copyhold  interest  will  be  sus- 
pended during  the  union  of  such  interests,  Lmu^s  oafe(a); 
see  also  Gage  y.  Aetan  (b),  where  this  doctrine  is  applied  to 
common-law  interests. 

Conaeqiieiicct         870.  Copyhold  premises  which  become  extinct  by  the 
gai^m^'      union  of  the  copyhdd  and  freehold  will  enure  to  die  bene- 
Copjboid  kndi  fit  of  eidier  a  devisee  or  a  mortgagee ;  hdd,  therefore,  that 
maooT  wbm.     ^"ider  a  devise  of  a  manor,  copyhold  premises  parcel  diereoC 
which  were  purchased  by  and  surrendered  to  the  lord  sub- 
sequent to  the  making  of  the  will,  will  pass,  and  this,  not- 
withstanding a  subsequent  demise  from  year  to  year  by  the 
devisor,  for,  notwidistanding  die  purchase  of  the  copyhold 
by  die  lord,  it  still  remained  parcel  of  the  manor  (c);  bo, 
where  a  lord  mortgaged  the  manor  in  fee,  and  aflerwardB 
purchased  copyholds  held  of  the  manor,  it  had  been  pie- 

(y)  Anon.,  Cro.  EL  8.  (a)  2  Co.  17;  1  Walk.  Cop.  ZSS. 

(z)  Connbie  t.  lUuky,  Cro.  El.  (b)  1  Salk.  326. 

459  b ;  Field  t.  Booikby,  2  Sid.  17,  (e)  H^  t.  Weyg, «  T.  R.  70S. 
35,  81, 137. 
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Tioudy  decided  that  they  should  enure  to  the  benefit  of  the  TBKURBg. 
mortgagee  {d) ;  so^  where  copyhold  premises  are  purchased  Merger. 
by  the  lord^  tenant  for  life  of  the  manor,  with  remainder 
oyer,  they  will,  if  not  re-granted,  merge  in  the  inheritance 
of  the  manor,  for  the  benefit  of  the  remainder-man  {e) ;  so, 
likewise,  for  the  benefit  of  an  executory  devisee  (/);  but 
where  there  was  a  union  of  a  fee  of  a  customary  freehold 
with  the  estate  for  life  of  the  lord  of  the  manor,  that  was 
held  to  suspend  the  seigniory  during  the  lord's  life,  and  that 
at  his  death  the  seigniory  revived,  and  the  fee  of  the  cus- 
tomary tenements  descended  to  his  heir,  Bingham  v.  Wbodr 
gate  (g).  In  this  case  it  is  said,  *^  that,  if  the  lord  had  been 
seised  of  the  fee  of  the  manor,  then  the  union  would  have 
extinguished  the  customary  tenements,  but  extinguishment 
takes  place  only  when  the  two  estates  have  the  same  dura- 
tion (*>" 

871.  It  seems  to  be  settled,  that  the  customs  of  freebench,  Ertrngnidi- 

ment  of  the  ia* 

curtesy,   &c.  will  cease  with  the  extinguishment  of  the  eidenutothe 
copyhold  tenure,  by  any  union  of  the  freehold  and  copy-  ^herwise.**"^ 
hold  interests  (t);  but  with  regard  to  common  it  is  other- 
wise, for  that  is  extinguished  only  in  particular  cases. 

If,  by  custom,  all  the  copyholders  fof  life  have  com- 
mon in  the  waste  of  the  lord,  and  the  lord  grant  to  one 
and  his  heirs  all  his  copyhold  messuage  and  land  cum  per-- 
tmentHsy  he  shall  not  have  common,  for  by  the  custom  the 
common  was  annexed  to  the  customary  estate,  which  being 
destroyed  by  his  own  act  in  making  it  a  freehold,  his  com- 
mon is  destroyed  with  it  (A) ;  sed  secus^  if  he  have  common 
in  the  soil  of  a  stranger,  see  further,  po3t,  §  899.     But  if 

(<f)  Gibbom   t.  PoU,   2  Dongl.  Binjfham  t.   Woodgate,  1  Ross.  & 

710.  My,  32. 

(«)  8i.  Paul  ▼.  VUwunt  Dudley  (s)  Lathmer  t.  Avery ^  Cro.  Jac. 

mud  Ward,  15  Yes.  167.  126 ;  2  Sid.  19 ;  Dugworih  t.  Rad^ 

(/)  King  ▼.  Moody,  2  Sim.  &  Stu.  ford,  W.  Ja^  462. 

579.  {k)  Marekamn  Hunter  w.Mareh' 

{£)  1  Rom.  &  My.  32.  am,  Cro.  Jac.  253 ;  S.  C,  Yelr.  189 ; 

(A)  Per  Sir   J.    Leach,  M.  R.,  Noy,  126. 
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TBKURB8. 


copyholders  for  life  have  used  to  have  conunon  in  the  waste 
of  the  lord,  or  estovers  in  his  woods>  or  other  profits  h  prendre 
in  any  parcel  of  the  manor,  and  the  lord  alien  his  wastes  or 
woods  to  another,  who  afterwards  grants  a  copyhold  mes- 
suage for  life,  such  grantee  shall  have  common,  estovers,  &c., 
notwithstanding  the  severance,  for  the  tiile  of  the  copy- 
holder is  paramount,  and  the  custom  unites  the  common, 
which  is  but  as  accessary  or  incident,  so  long  as  the  mes- 
suage, which  b  the  prindpal,  is  maintained  by  the  cu8tom(/); 
BO,  by  a  grant  of  a  manor,  with  the  exception  of  the  wast^ 
though  they  are  thereby  severed  from  the  manor,  yet  the 
copyholders  continue  to  have  a  right  of  common  thereon  by 
inunemorial  custom  (m). 


II.  ;r0 

(  873.  Foffeiiure  for    Trttuon    or 

tftttlltf. 

Felony. 

IH9dbmie9. 

874.  Foffeiture/or  AlienoHon. 

875.  By  making  Leasei, 

Feme  covert. 

Other  00999  qfForfeUure. 

884.  I^fani. 

876.  €0999  wh9r9  there  U  no  For" 

885.  Lord  only  earn  take  Adeon- 

feUur9. 

877.  F&ffeiture     hy     eommUtmg 

886.  Forfeiture  to  the  Lord,  not  to 

Wo9te. 

the  Queen. 

B7S.  BxeeptUnu   to  the   Low  qf 

Forfeiture  to  Coparcener. 

Wa9t9. 

887.  Estent  qf  the  Forfeiiure. 

When  holden  by  one  Temare, 

eSO.  FoffeUure  hy  denymy  8er> 

orotherwiee. 

tieee. 

888.  How   a  ForfeUur*  may  be 

BSl.  SMt  qf  Court. 

Sumnunut  what  to  b9. 

SB9.  By  whai  Lord. 

Bt9eu999,  i(e. 

882.  Forf9Uur9  by  Tenant. 

B91.  Forfeiture  may  be  taken  Ad- 

Not  by  Di99ei9or. 

vantage  qf  by  Entry, 

Nor  by  Guardion. 

orotherwiee. 

ffdone  by  a  Stranger. 

Not  nece99ary. 

by  Tenant  for  Life. 

893.  N9ee99ary. 

by  Tenant  in  7U/. 

(1)  8ufayne*9  ea99,  8  Co.  63 ;  S.  C. 

(«)  BeveU  ▼.  JoddreU,  2  T.  R. 

nom.  SvHiin  t.  Beckett  Moor,  812. 

415. 
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§  872.  The  law  of  forftiture  as  r^ards  copyholds  is  in      tbntobs. 
many  respects  different  from  that  which  regards  lands  of 
socage  tenure;  .as  to — 

1.  The  causes  of  forfeiture. 

2.  Persons  subject  to  the  forfeiture. 

3.  Wlio  may  take  advantage  of  a  forfdture. 

4.  Extent  of  a  forfeiture,  and  its  consequences. 


1.   The  Causes  of  Forfeiture. 

The  prindpal  causes  of  forfeiture  are  as  follow: — ^For 
treason  or  felony,  alienation,  waste,  indosure,  and  denying 
eervice& 

873.  If  a  copyholder  commits  treason,  his  estate  is  for-  Forfeitare  for 
feited  to  the  lord,  not  to  the  queen,  except  by  the  express  f^^^  **' 
words  of  an  Act  of  Parliament  (n) ;  so,  if  a  copyholder  com- 
mits felony,  his  estate  is  forfeited  to  the  lord  by  custom  (o) ; 
and  a  custom,  that  if  a  copyholder  commits  felony,  upon  pre- 
sentment of  the  homage  the  lord  shall  enter,  is  good(p); 
but  there  cannot  be  a  forfeitiu*e  of  copyhold  by  conviction 
before  attainder,  imless  there  be  a  special  custom  in  the 
manor  to  the  contrary,  R.  v.  fViUes  (j),  recognizing  Stevens's 
case(r)y  and  Lard  ComwalUs^s  ccLse{s),  in  the  former  of 
which  cases  it  was  held,  that  there  could  be  no  forfeiture 
before  attainder,  and  in  the  latter,  no  seizure  before  at- 
tainder, without  a  custom  (^);  so,  if  convicted  of  man- 
slaughter, he  does  not  forfeit  w^out  a  special  custom  {u)\ 
80>  not  for  outlawry,  unless  it  be  for  a  capital  crime  {x). 


(»)  2  Vent.  39.  (r)  Cro.  Car.  566. 

(o)  Benewn  and  Strode,  Skinn.  8;  («)  2  Vent.  38. 

PoUezf.  615 ;  T.  Jo.  189.  (0  R.  t.  WUlet,  3  B.  &  A.  510 ; 

(p)  Bomrford  md  PaeH»fft<m*9  Bee  also  Godbolt,  267 ;  1  Bnlrtr.  13. 
COM,  1  Leon.  1;  S.  P.,  Oittim  t.  («)  Joty  t.  Pewiy,  1  Lev.  2635 

Cowper,  2  Brownl.  217.  S.  C,  2  Keb.  451. 

(q)  3  B.  &  A.  510.  (x)  Litt.  Rep.  234 ;  Hetl.  127. 
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T»NPm»8. 

Foifdtara  for 
alienatioii. 


874.  If  a  copyholder  makes  an  alienation  by  deed,  it  is  a 
forfeiture  by  the  general  law  of  copyholds  (y),  as  a  charter 
of  feoffment  (z) ;  and  it  is  said^  that  if  a  letter  of  attomey 
be  ^yen  to  make  livery,  it  will  be  a  forfeiture,  although 
no  livery  be  made(a).  So,  as  a  release  grounded  on  a  bar- 
gain and  sale  for  a  year,  and  also  abaigain  and  sale  inrdledy 
pass  only  the  interest  which  the  releasor  and  bargainor  may 
lawfully  transfer,  they  have  been  hdd  to  be  no  forfeiture  of 
the  copyhold  of  which  advantage  can  be  taken  (&);  so,  if  a 
copyholder  for  life  makes  a  surrender  to  the  use  of  another 
in  fee,  this  is  no  cause  of  forfeiture  (c),  because  a  surrender, 
like  a  bargain  and  sale,  passes  no  more  than  what  the  sur- 
renderor  may  lawfully  convey  (c). 


B7  making 


875.  A  lease  for  one  year  only  by  a  copyholder  is  no  for- 
feiture,  being  warranted  by  the  general  custom  of  the 
realm  (d),  and  the  lessee  may  maintain  ejectment  (</);  and 
see  also  9  Co.  76  b ;  1  Cro.  EL  224,  394 ;  Cro.  Jac.  403; 
1  Leon.  328;  Poph.  188;  Ow.  18;  Litt  Bep.  223;  Hetl 
126;  Anders.  192;  Moor,  272;  where  it  appears  that  it 
was  once  doubted  whether  to  warrant  a  lease  even  for  one 
year  a  spedal  custom  was  not  necessary.  If  a  copyholder 
takes  upon  him  to  make  leases,  not  warranted  by  the 
custom  of  the  manor,  and  without  the  lord's  licence,  this  is 
a  forfeiture  of  his  copyhold,  but  it  is  no  diflfleimn  to  the  lord, 
for  the  lease  is  good  against  every  one  but  the  lord(tf);  and 
it  is  immaterial  whether  such  lease  be  by  parol  or  in  writ- 
ing (/);  but  a  lease  to  amount  to  a  forfeiture  must  be  a 


(y)  Litt.,seet.  74. 

(jr)  1  RoU.  Abr.  508,  pi.  12, 13. 

(a)  lb. ;  but  see  eonirh,  Tmer* 
ner  and  CromwelPt  com,  3  Leon. 
109;  Godb.  269 ;  Harg.  Co.  Litt.  59. 
a.,  n.  (3),  ca.  374;  1  Watk.  327; 
1  Scrir.  Cop.  531,  3rd  ed. 

{b)  Tavemer  and  CromweWs  ease, 
iup.;  1  Inst.  59.  b. ;  Godb.  269,  ca. 
374  ;  2  DanT.  195. 


(e)  FbxUm  and  CotUam,  dted  4 
Co.  23;  Co.  Cop.,  a.  57,  tr.  76; 
Oideot  ▼.  Lev^,  Moor,  753;  Bird 
and  Kirkhy,  Cart.  238. 

((f)  MeUoieh  and  Lmter,  4  Co.26a; 
S.  C.  nom.  Meiwiek  t.  Lnikir,  I 
Cro.  £1. 102. 

(e)  Moor,  184;  1  SaUL  186, 
pi.  5. 

(/)  Moor,  392. 
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perfect  lease,  having  a  certain  beginning  and  a  certain  end,  tbnoms. 
otherwise  it  is  void,  and  carries  but  an  estate  at  will  at  most, 
which  is  no  forfeiture  (jr) ;  so,  if  the  words  of  a  lease  were 
doubtful,  80  that  thej  might  be  construed  into  a  covenant, 
the  Court,  to  prevent  a  forfeititre,  would  take  it  to  be  acove- 
nant(A) ;  but  where  A.,  a  copyholder  for  life,  having  got 
B.  to  be  bound  with  him  in  100/.,  gave  him  a  deed,  in  which 
he  covenanted  that  B.  should  enjoy  the  lands  for  seven 
years,  and  so  from  seven  years  to  seven  years,  during  the 
tenn  of  forty-nine  years,  if  A.  should  so  long  live,  held,  that 
these  words  were  so  clear  and  plain,  that  they  amounted  to 
a  lease,  and,  consequenily,  created  a  forfeiture  (A);  on  the 
other  hand,  where  a  copyholder,  by  articles  of  agreement, 
oovenanted  with  another  that  he  should  hold  for  a  year  at 
haloes,  according  to  the  ctutam  of  the  manor,  held,  that  these 
words  so  tied  up  the  lease,  that  if  there  were  no  custom  to 
warrant  this  manner  of  leasing,  the  lease  itself  fell  to  the 
ground,  besides  that  there  was  a  further  clause,  that  if  the 
lessor  put  out  the  lessee,  he  should  be  allowed  so  much  rent 
by  way  of  retwier,  ibaking  it  therefore  uncertain  whether 
he  should  enjoy  the  lease  during  the  whole  of  the  term ;  so 
that  upon  the  whole  construction  this  was  held  to  be  a  cove- 
nant, not  a  lease,  i^d  adjudged  to  be  no  forfeiture  (t);  see 
also  Hare  v.  Ceky{k),  where  exposing  to  half^wzA  held  to  be 
no  lease,  it  is  only  a  liberty  to  plough  and  sow. 

To  prevent  forfeiture,  and  yet  enable  the  copyholder  to  other  cases  of 
grant  a  larger  interest  than  what  the  custom  warranted,  ''®'^***""- 
various  devices  have  been  resorted  to,  but  for  the  most  part 
with  little  success;  thus,  where  a  copyholder  for  life  made 
a  lease  for  a  year  by  indenture  dated  such  a  day,  and  the 
same  day,  by  another  indenture  made  a  second  lease  to  the 
same  parly  for  a  year,  to  commence  such  a  day,  being  two 
days  after  the  expiration  of  the  first  lease,  and  by  other 
indentures  made  other  leases,  leaving  between  each  lease 


{g)  cab.  Ten.  232.  (s)  Letithall  t.  Thoma$y  2  Keb.  267. 

(A)  Riehardi  t.  SeUy,  2  Mod.  79.  (k)  1  Cro.  El.  143. 
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rwMvmmm.  two  dmySy  it  WW  agreed  thai  wfaedier  the  custom  of  the 
nuyior,  or  the  genenl  custom  of  die  realm,  allows  a  oepjr- 
liolder  to  make  a  lease  ftr  a  year,  this  ought  to  be  a  lease  in 
posDCBBiop,  and  he  camot,  after  soA  a  lease  made,  make  an- 
other  in  levenioD ;  and  these  three  leases  being  made  all  at 
onetime;,  shall  be  intended  one  entire  contrsct,  and  soakase 
fiv  three  yean^  which  is  mcH«  than  the  custom  wanante^ 
and,  consequently,  a  forfeiture  (I);  and  the  interventkn of 
the  two  days  between  two  days  was  held  to  be  fiand  and 
corin,  to  defeat  the  lord  of  his  forfeiture,  which  should  not 
aTail(/);  and  so^  where  a  cc^yholder  made  a  lease  for  one 
yeur,  and  covenanted  with  the  lessee  that  he  should  enjoy 
the  land  de  ammo  m  ammnam  for  ten  jrears,  this  is  deaily  a 
good  lease  for  ten  years,  andw]nmakeaforf^ture(iii);  and 
so  a  lease  for  one  year  only,  saving  the  last  day,  and  ne  ie 
ammo  m  ajunoii,  is  a  forftiture,  for,  at  the  least,  this  is  a 
lease  for  two  yeara^  and  might  be  for  twenty,  or  what  other 
time  he  thou^t  fit^  which  the  law  wiU  not  permit(a)u 

»  876.  But  in  some  cases  parties  have  succeeded  in  aymd- 
ing  a  forfeiture,  as  where  a  lease  was  made  by  a  copyholder 
for  a  year,  with  a  covenant  to  renew  yeaily  for  ten  yean> 
whidi  has  been  adjudged  to  be  no  forfeiture,  because  the 
lessee  had,  in  that  case,  no  lawfol  estate  but  for  oneyear(o>; 
so,  where  it  was  only  an  agreement  for  a  lease,  not  amount- 
ing to  a  present  donise,  and  there  was  a  dause  for  pro- 
curing the  licence  of  the  lord,  held,  that  this  was  no  for- 
foituie(/^);  so,  where  a  copyholder  demised  for  one  year,  and 
after  from  year  to  year  for  thirteen  years  more,  ''if  the  lord 
would  licence  the  same,  and  so  as  the  same  should  not  be 

(0  Maithewt  t.   Wketttm,  Cro.  308 ;  S.  C,  1  Boktr.  215 ;  S.  C,  1 

Ctf .  233 ;  S.  C.  nom.  Moikewet  ▼.  Roll.  Abr.  507. 

B'^etton,  W.  Jo.  249 ;  S.  C.  nom.  (o)  Lady  MimUigue'9  eon,  ny. ; 

Mathewf  ▼.  Whettiim,  1  RoU.  Abr.  tee  also  1  RoU.  Abr.  84S;  3  Bobtr. 


508.  252;    Bac.   Abr.,  tit. 

(m)  Ladif  Mantaffue'9  ea»e,  Cro.  Termi  for  Yean,  (I.  6). 

Jac.  301 ;  S.  C,  1  Bnlatr.  190.  {p)  Cbor«  t.  CUre,  T.  R.  739. 

(»)  Lutierei  v.  VFm/oh,  Cro.  Jac. 
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liable  to  forfeiture,"  adjudged,  that  it  was  not  a  lease  for  rawpmBs. 
fourteen  years,  and  an  ejectment  would  lie  after  the  expira- 
tion of  the  first  year  (;);  see  also  Luffkin  y.  Nunn  (r),  where 
it  was  held,  that  if  the  tenant  be  evicted  by  such  ejectment, 
no  action  can  be  maintained  on  the  covenant  for  quiet  en- 
joyment («);  so,  on  a  demise  of  freehold  and  copyhold  lands 
at  one  entire  rent,  habendum  as  to  the  copyhold  for  three 
years,  warranted  by  the  custom,  with  a  covenant  for  re- 
newal of  the  copyhold  every  three  years,  and  that  in  the 
meantime  and  until  such  new  lease  should  be  executed,  the 
lessee  should  hold  the  land,  copyhold  as  well  as  freehold, 
according  to  the  terms  of  the  lease,  adjudged  to  be  a  lease 
for  three  years  only  (^),  and  it  was  there  said, ''  Lady  MoU" 
iagui$  case  {u)  is  in  point,  and  the  defendant's  remedy  lies 
on  the  covenant,  for  the  Court  cannot,  by  construction,  in 
order  to  avoid  drcuity  of  action,  make  words  which  import 
only  a  covenant  a  lease  inconsistent  with  the  nature  of  the 
estate(t;>'' 

877.  Waste  is  either  voluntary  or  permissive.  Voluntary  Forfntnre  hy 
waste  is  a  forfeiture  by  the  common  law,  see  post,  under  J^^**^ 
Title  to  Thinos  Real  ;  but  negligent  waste  is  sud  not 
to  be  so  without  a  custom  (x);  the  authorities,  however,  are 
the  other  way,  for  my  Lord  Coke  says,  if  there  be  no  cus- 
tom to  the  contrary,  waste,  either  permissive  or  voluntary, 
of  a  copyholder  is  a  forfeiture  of  his  copyhold  (y).  If  a 
copyholder  cuts  down  trees  for  repairs,  and  does  not  repair, 
it  is  a  forfeiture  (z);  so,  if  he  employ  them  for  repair  of 

(q)  Nwm  ▼.  Xnc^Mi,  4  Eiwt,  221 ;  {»)  N97,  51. 

S.  C,  1  Smith,  90.  (y)  1  loft.  63.  a. ;  aee  also  Bait 

(r)  1  N.  R.  163.  T.  Harding,  Moor,  392 ;  Ow.  17  ;  1 

(«)  lA^fkin  ▼.  iViifin,  1 N.  R.  163.  RoU.  Abr.  508,  pi.  16 ;  Btteourt  and 

(0  Pmxey  r.Child,  2  M.  &  S.  255.  PTeeif,  1  Lntw.  799 ;  1  Fraem.  516 ; 

(«)  Cro.  Jac.  301 ;  S.  C,  1  Balstr.  1  Salk.  186. 

190.  (z)  Soii  T.  Harding,  2  Cro.  El. 

(v)  Per  Dampier,  J.,  Fknney  ▼.  498 ;  S.  C,  Moor,  392. 

Child,  9up, 
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oiherteiiaiients,itw]nbe»forfiatcae(a);  so,  if  he  does  any- 
thing  to  ciiange  the  natoie  of  the  estate  (ft)»  88  to  poll  down  a 
house  newly  built  upon  theoopyhold(i)»  or  build  a  new  house, 
(sed  qware,  see  mfra,  §  878),  or  turn  arable  land  into  a  hop 
ground,  sed  qware,  see  m/ro,  §  878 ;  so»  if  he  opens  a  new 
stone  quany,  it  is  a  fiMr^tuie(c)y  (see  anie,  §  853,  as  to  the 
copyholder's  interest  in  minerals);  so,  if  he  grubs  up  hedges 
and  destroys  boundaries  (c);  so,  if  he  tops  timber  trees  and 
I  them  pollards  (d). 


tekwof 


EzeepiloBs  to  878.  If  a  copyholder  cuts  down  timber  for  repairs,  it  is 
not  waste,  for  he  may  do  so  without  a  spedal  custom  {e); 
so^  though  he  cuts  down  more  than  he  wants  for  immediate 
use,  provided  he  keeps  the  residue  for  fiiture  use,  for  he 
may  not  know  predsely  how  much  is  necessary  (e);  and  so 
adjudged,  although  the  timber  was  not  employed  for  five 
years,  nor  until  after  an  entry  for  a  forfeiture  (e);  and  it  is  a 
question  for  the  jury  to  decide  whether  the  trees  were  cut 
band  fide  for  repair,  and  were  in  a  course  of  i^yplication  for 
that  purpose  (/). 

So,  where  a  copyholder  may  take  trees  for  reparatacm,  the 
loppings  and  tops  belong  to  him,  and  he  may  sell  them  to 
help  to  defray  the  charge8(^);  see  caite^  as  to  the  copy- 
holder's interest  in  trees,  §  848  et  seq. 

Whether  turning  ploughed  lands  to  hop  ground,  or  to  a 
piscary,  is  waste,  is  not  settled,  but  the  better  oinnion  is, 
that  as  a  rule,  whatever  change  will  better  the  land,  it  will 
not  be  a  forfeiture  (A) ;  so,  as  to  the  copyholder  building  a 
new  house  upon  the  copyhold,  it  is  sud  by  some  to  be  a 
forfeiture,  because  it  alters  the  nature  of  the  thing(A);  but, 

(«)  NMk  T.    Der^   (Bart),    2  (e)  BaH  t.  Herdmg,  2  Cro.  EL 

Yern.  537.  498 ;  S.  C,  Moor,  392. 

(*)  1  Bobt.  51.  (/)  JWcy  V.  WUvm,  11  Eat,  56. 

(e)  1  RolL  Abr.  508.  (^)  3  BolsL  281. 

(\0  PMeA|rT.fil9M«rwl(DHi«),  1  (Jk)  PatUm  t.  Mmm,    HeCL    8; 

Str.  447.  S.  C,  Litt  Rep.  267,  268. 
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hj  others,  not  a  forfeiture,  because  it  is  for  the  melioration  TsuTrnw. 
of  the  Lind(t);  but  then  the  house  must  be  subject  to  aU 
the  customs  of  copyhold  land,  and  if  the  copyholder  pull  it 
down  again,  it  is  waste  and  a  forfeiture  (i) ;  so,  if  a  copy- 
holder digs  a  marl  pit,  and  marls  his  land,  it  is  not  a  for* 
feitpre,  because  it  betters  the  land,  although  at  common 
law  it  is  said  to  be  a  forfeiture  (A) ;  so,  it  is  no  forfeiture,  if 
a  copyholder  of  inheritance,  who  by  custom  may  cut  tim- 
ber, does  waste  (2). 

879.  Inclosing  copyhold  lands  one  Scorn  another  is  a  Forfeitiire  bf 
forfeiture,  so  also  destroying  land-marks  (m),  for  by  these 

means  the  evidence  of  their  being  copyhold  will  be  de- 
stroyed (n);  and  where  a  copyholder  inclosed  leaving  cer- 
tain gaps  at  certain  distances,  held,  that  notwithstanding  the 
gaps,  this  was  an  indosure  against  the  custom  (o) ;  but  where 
an  indosure  had  been  made  for  twelve  or  thirteen  years, 
and  seen  by  the  steward  (the  same  lord  and  steward  con- 
tinuing all  the  time)  without  any  objection  being  made,  it 
may  be  presumed  by  the  jury  to  have  been  made  by  licence 
of  the  lord,  and  ejectment  cannot  be  brought  agunst  the 
tenant  as  a  trespasser,  without  previous  notice  to  throw  it 
up  being  given  to  him  (p). 

880.  If  a  copyholder  refuses  his  rent  or  services,  it  is  a  FoHeitnre  hj 
forfeiture  {q) ;  but  non-payment  of  rent  at  the  day  is  no  for-  TiMwT&cT* 
feiture,  without  a  refusal  to  pay  (r) ;  therefore,  the  lord  must 

come  upon  the  land  and  demand  the  rent,  and  if  the  tenant, 
being  present,  refuse  to  pay,  it  is  a  forfeiture  («);  or  if  he 

(0  I  RoU.  Abr.  50 ;  2  RoU.  Abr.  let  (Duke),  Preo.  Chan.  571 ;  S.  C, 

815.  *  1  Str.  449. 

(k)  Hed.  8,    dting   41    Ed.    3,  (o)  Pasion  t.  Maim,  9up, 

Waste,  821 ;  22  H.  6.  {p)  FaUy  t.  Wilum,  11  East,  56. 

(0  Rocking  t.  Huggetu,  Cro.  Car.  {q)  Dj.  211  b,  in  marg,  t  1  RolL 

221.  Abr.  506. 

(m)  Poiton   ▼.  Mann,  HeU.  8 ;  (r)  Moor,  622 ;  Litt  Rep.  268. 

8.  C,  Litt.  Rep.  267,  268.  («)  Co.  Cop.,  s.  162. 

(fi)  lb. ;  see  also  Peachy  v.  Somef' 
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say  nothing,  it  is  still  a  forfeitare(^) ;  and  my  Loxd  Coke 
says,  that  if  he  ezcnses  himself  for  the  want  of  money,  and 
entreats  the  lord  to  forbear,  this  is  a  forfeiture  (tf);  andifhe 
assigns  a  day  certain,  within  the  manor,  for  the  payment,  sad 
he  does  not  pay,  this  is  a  forfdtore,  for  it  amounts  to  an 
absolute  refiisal(ar);  so,  the  non-paym^oit  of  a  reasonaUe 
fine  upon  demand  is  a  forf6iture(y) ;  sed  secus,  if  it  be  un- 
reasonable, or  if  it  is  doubtful  whether  it  be  reasonaUe,  or 
whether  it  be  due  or  not,  or  whether  there  have  been  an  ex- 
press refusal,  or  if  there  was,  whether  the  fine  have  been 
paid  within  a  limited  time  {z) ;  but  it  lies  on  the  copyholder 
to  shew  that  it  is  unreasonable  (a). 


Suit  of  oonrt. 


Sammoiis, 
what  to  be. 


Exetifes,  &c. 


•  881.  So,  if  a  copyholder,  being  duly  summoned,  refuses  to 
appear  at  the  court  of  the  lord,  it  is  a  forfeiture  (6). 

By  the  opinions  of  some,  a  general  warrant  within  the 
parish  was  deemed  sufficient,  but  the  better  opinion  is,  that 
there  must  be  a  particular  summons  made  to  the  person,  to 
make  a  forfeiture  (e) ;  so,  if  he  come  not  to  be  admitted  on 
due  proclamation  and  pay  his  fine (d);  so,  if  a  copyholder 
refuses  to  be  sworn  upon  the  homage  in  a  court-baron  («), 
or  when  sworn  refuses  to  present  according  to  his  oath(e); 
so,  if  a  copyholder  forges  a  customary  (/),  provided  be 
makes  use  of  it  (/) ;  so,  if  he  diaclaimfl  being  tenant  to  the 
lord(y);  sed  secta,  if  he  comes  into  court  and  renounces  his 
copy  (A). 

But  weakness  or  a  great  office  may  be  an  excuse  for  his 
not  coming(t);  so,  if  he  is  in  debt  and  afraid  to  be  arrested  (t); 


(0  CrUp  ▼.  Fryer,  2  Cro.  El. 
505. 

(«)  Co.  Cop.,  t.  16S. 

(«)  Latch,  122. 

(y)  \  Ron.  Abr.  507. 

(jr)  Co.  Ent.  64  ;  Bame»  ▼.  Corhe, 
3  Ley.  309. 

(a)  Denny  y.  Lemman,  Hob.  135. 

{b)  T^emer  and  CromweiVs  caee, 
3  Leon.  108 ;  1  RoU.  Abr.  506 ;  3 
Bulst.  80,  268. 


(c)  Fryer  y.  Criep,  2  Cro.  EI. 
505 ;  S.  C,  Noy,  68. 

(d)  GUb.  Teo.  230 ;  1  Watk.  Cop. 
315,  319. 

(e)  Moor,  350 ;  Kitch.  180. 

(/)  Tavemer  and  CromweWe  eow, 
3  Leon.  108. 
iff)  Kitch.  248. 
(A)  1  Ron.  Abr.  107. 
(t)  Co.  Cop.  159. 
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SO,  the  idbsal  must  be  wilful  and  abflolute,  therefore,  if  the  tiwumb. 
lord  come  to  the  copyholder  and  require  him  to  do  his  ser- 
vices, and  the  copyholder  answer,  if  they  are  due,  he  will  do 
them,  but  it  shall  be  tried  at  law  first  whether  they  are  due, 
this  is  no  forfeiture,  being  no  wilful  refusal  (A) ;  so,  if  the 
copyholder  says,  '^  If  it  be  a  court,  I  appear;  if  not,  I  do  not 
appear;"  this  is  no  refusal  or  forfeiture  (/);  but  if  there  be 
no  controversy  about  the  l^ality  of  the  court,  and  this  is  only 
used  as  a  sh'ifl,  then  it  seems  to  be  a  forfeiture  (m). 

2.   Who  subfed  to  Forfeiture. 

882.  A  forfeiture  can  only  arise  by  the  act  of  the  tenant ;  Forfeiture  hj 
if,  therefore,  a  disseisor  commit  waste,  it  is  no  forfeiture  (n) ;  j.^ ^  ^,1  ^ 
BO,  if  a  surrenderee  commits  felony  before  admittance  (o) ;  Mi«>r; 
&O9  in  liie  case  of  A  cestui  qtie  trust  {p);  so,  if  a  guardian  com-  ^^^^' 
mit  waste,  it  shall  be  no  forfeiture  of  the  copyhold,  but  he  nor  bj  gau- 
shall  lose  his  wardship  {q) ;  so,  if  a  stranger  commit  waste,  ^^' 
the  copyholder  shall  not  forfeit  his  land,  for  things  in  law, 
as  forfeitures,  conditions,  and  the  like,  are  to  be  taken 
strictly  (r);  so,  if  there  be  tenant  for  life,  remainder  in  fee  If  done  by 
of  a  copyhold,  and  the  tenant  for  life  commits  a  forfeiture,  ^      ' 

this  shall  not  bind  the  remainder-man («);  but,  although  this 
shall  not  affect  the  remainder-man,  yet  he  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  person  com- 
mitting the  forfeiture  (^);  so,  if  a  lessee,  a  copyholder  tenant  bj  tenant  in 
in  tail,  commit  a  forfeiture,  his  issue  is  bound  by  it(«);       ' 
so,  the  forfeiture  of  one  joint-tenant  will  not  affect  the  part  byjoint-tenant. 
of  the  other  («) ;  so,  if  a  lessee  by  licence  make  a  feofiment, 

(A)  Bamkam  and  Higgent,  Latch,  Peachy  ▼.  Somenei  {Duke\  1  Str. 

14 ;  S.  C.  nom.  Vemon  t.  HuggefU,  441 ;  S.  C,  Free.  Chan.  573 ;  Gary, 

Id.  133;  Me  alao  1  RolL  Rep.  429 ;  14, 15. 

3  Bnlfltr.  80,  268.  (q)  Co.  Cop.,  t.  59,  tr.  137. 

(/)  Parker  ▼.  Coot,  Sty.  241.  (r)  4  Leon.  241. 

(m)  lb. ;  lee  alto  Bac.  Abr.  Copy-  («)  Raeial  v.  Turner,  2  Cro.  El. 

hold,  (L.  1).  598 ;  S.  P.,  Baepole  t.  Lang,  Noy, 

(n)  Co.  Cop.,  t.  59,  tr.  138.  42. 

(0)  J^eregs  ▼.  Hieke,  2  Wils.  13.  (t)  Podger'e  com,  9  Co.  107. 

(jp)  Co.  Cop.,  a.  59,    tr.  137 ;  («)  Co.  Cop.,  t.  59,  tr.  138. 
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TKinrmi*.  or  Cat  down  timber^  or  do  any  act  which  would  be  a  for- 
feiture if  done  by  the  copyholder,  this  will  forfeit  only  the 
estate  of  the  lessee,  and  not  the  estate  of  the  copyh(dder(x)L 

If  done  by  per.  883.  As  a  mle,  neither  a ^^rnitfoop^rfof  herself  withoot  the 
abilities.  *  asscnt  of  her  husband,  nor  an  in&nt  under  the  age  of  four- 
teen, (being  till  then  inward),  nor  any  person  non  uauB  me- 
moruBf  nor  any  idiot  or  lunatic,  can  forfdt  a  copyhold.  By 
the  11  G.  4  &  1  W.  4,  c.  65,  a.  9,  it  is  provided,  that  no  for- 
feiture shall  be  incurred  by  infants,  ^^mes  cooert^  or  lunatica^ 
for  refusing  to  be  admitted,  or  to  pay  the  lord*s  foie ;  and 
under  the  9  G.  1,  c.  29,  which  is  repealed  by  the  11  G.  4^  it 
was  held  that  if  one  of  several  co-heirs  of  a  copyholder  were  a 
feme  caoert  at  the  time  of  the  ancestor's  death,  and  the  lord 
seized  the  whole  estate  without  first  appoinlang  an  attorney, 
it  was  irr^ularand  void(y). 
Exoeptioni.  To  the  abo  vc  general  rule  there  are  several  exceptions.  If 

Feme  ewert,  a^bne  oowrf  be  attainted  of  treason  or  felony,  with  theconr 
sent  of  the  husband,  her  copyhold  will  be  forfeited  (z) ;  so, 
if  she  commits  waste  with  the  like  consent,  it  will  be  a  for- 
feiture(a) ;  but  a  lease  by  the  husband  for  more  years  than 
is  warranted  by  the  custom  will  be  a  forfature  only  for  the 
life  of  the  husband  (b) ;  but  deujring  to  pay  the  rent  or  to 
do  suit  at  court  are  present  forfeitures,  which  shall  bind  the 
wife(i);  so,  doing  waste  by  the  husband  is  a  forfeiture, 
which  shall  bind  the  wife  (b). 

Inftnt  884.  An  infant  above  the  age  of  fourteen  committing 

treason,  felony,  or  voluntary  waste,  or  other  act  to  the  dis- 
herison of  the  lord,  or  wilfully  refosing  his  services,  shall  for- 
feit his  copyhold  (c) ;  but  for  permissive  waste,  or  replevy- 
ing against  the  lord^  or  for  leasing  contrary  to  the  custom, 

(x)  Kiteh.  246.  (a)  Co.  Cop.,  b.  59,  tr.  137. 

(y)  J^trroHi  r.  HeOier,  3  T.  R.  (6)  Hedd  ▼.  Chalener,  1  Cro.  EL 

162.  149. 

(s)  4  BL,  c  29;  2  Watk.  Cop.  (e)  8  Co.  44;  1  Watk.  Cop.  337, 

338  s  ddng  1  H.  P.  C.»  c.  1,  s.  11.  338. 
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or  the  like,  he  shall  not  be  liable  to  forfeiture  (d) ;  bnt  if     rmmrmM: 
the  infant  accepts  rent  after  full  age,  and  so  confirms  a  lease, 
the  forfeiture  will  bind  him  (d) ;  but  it  appears  very  doubt- 
ful whether  the  lord  would  be  justified  in  entering  as  for  a 
forfeiture  in  suoh  a  case  (e). 

3.   fVho  may  take  Advantage  of  a  Forfeiture. 

885.  A  forfeiture  can  only  be  taken  advantage  of  by  him  Lord  only  can 
who  is  lord  at  the  time  of  the  forfeiture;  except  in. those  of  aforfi^nra! 
cases  where  the  act  of  forfeiture  destroys  the  estate,  as  by 
fine  or  feofiment  (/) ;  but  a  distinction  has  been  taken  be 
tween  things  which  are  forfeitures  at  the  election  of  the  lord, 
asleasingwithout  licence,  waste,  and  the  like,of  which  the  lord 
only  can  take  advantage,  and  those  which  go  to  the  disherison 
of  the  lord  by  destroying  his  estate,  as  by  feofiment,  and 
formerly  a  fine  (/) ;  therefore,  if  a  copyholder  commit  a  for- 
feiture, and  the  lord  die  before  entry  or  seizure  for  the  for- 
feiture, he  in  reversion  or  remainder  shall  not  take  advantage 
of  the  forfeiture  committed  before  his  time  {cf) ;  but  if  the 
copyholder  of  a  manor  belonging  to  a  bishopric  during  a  va- 
cancy coiomit  a  forfeiture  by  cutting  timber,  the  succeeding 
bishop  may  take  advantage  of  it  (A) ;  but  see  further  as  to 
seizure  qttausqtie,  post^  §  902 ;  so,  a  lessee  for  years  of  a  manor 
shall  take  advantage  of  a  forfeiture  committed  by  a  copy- 
holder, for  he  \a  dominuepro  tempore  (t) ;  so,  if  the  lord  grant 
to  a  stranger  the  freehold  of  a  copyhold  in  fee,  though  by 
this  the  tenement  is  divided  firom  the  manor,  and  not  demisable 
by  copy  again,  yet  the  grantee  of  the  freehold  shall  take  ad- 
vantage of  a  forfeiture  committed  afterwards  by  the  copy- 

(<i)  Co.   Cop.,    s.  59,    tr.  137;  (g)  La^  Moniague't  mm/Cfo. 

Aih/leld  v.  AMhfield,  Noy,  92 ;  S.  C,  Jac.  301 ;  S.  C,  1  Bnlst.  190;  lee 

W.  Jo.  157;   S.   C,  Godb.  364;  also  1  Mod.  200;  1  Watk.  Cop.  343. 

S.  C,  Latch,  199.  (A)  Ready.  Allen,  cited  BnU.  N. 

{e)  Zouck  T.  PoTfonff,    3  Bnrr,  F.  lOS. 

1794 ;  Gflb.  Ten.  293,  294.  (0  1  R^^  Abr.  509  ;  2  Saimd. 

(/)  'ntrrant yMellier,  3  T.R.  162.  422. 
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holder,  for  he  OQ^t  to  pay  his  rent  to  the  grantee  (A) ;  so, 
if  the  grantee  make  a  lease  for  years  of  the  freehold,  the 
lessee  shall  take  advantage  of  a  forfeitore  committed  afier- 
ward8(Q;  but  not  of  a  forfeitore  cominitted  before  the 
granl^  for  the  grant  of  the  freehold  made  by  the  lord  before 
entry  implies  an  assent  that  the  copyholder  shall  oontinue 
his  estate,  and  so  is  in  nature  of  a  confiimation  (m). 


ForCeitim  to 

t]ielonl,iiotto 

theqoMi. 


Foifcitiire  to 


886.  Even  in  llie  case  of  forfeiture  for  treason,  the  for- 
feiture accrues  to  the  lord,  and  not  to  the  queen,  excqit  by 
the  ej^resB  words  of  an  Act  of  Parliament  (n);  but  where 
a  copyholder  commits  treason,  and  the  lord  aliens  the  manor, 
and  afterwards  the  copyholder  is  attainted  by  Act  of  Par- 
liamenty  it  is  not  settled  whether  the  alienee  shall  take  ad- 
vantage of  the  forfeiture  (n). 

In  one  case  where  a  copyhold  manor  descended  on  two  co- 
parceners, and  copyholder  committed  waste,  or  made  a  lease, 
which  were  forfeitures,  and  after  one  of  the  sisters  died, 
held,  that  the  surviving  coparcener  should  not  take  advan- 
tage of  the  forfeiture,  for  the  election  to  take  advantage  of 
the  forfeiture  must  be  made  by  them  both,  which  could  not 
be  after  the  deathof  oneof  them(o). 


Whealiolden 
hj  one  teDnre, 
or  otherwise. 


4.  Extent  of  the  Farfeiiure. 

887.  Where  a  copyhold  is  holden  by  one  tenure,  it  is  said 
that  forfeiture  of  a  part  isa  forfeiture  of  the  whole  (p);  sed 
secuBf  if  a  copyholder  be  seised  of  several  cojues,  as  Black- 
acre  by  the  rent  of  3dl,  and  of  Whiteacre  by  the  rent  of  4<L, 
and  of  Ghreenacre  by  the  rent  of  6d.,  and  one  of  the  acres  is 


(k)  BoMt  ▼.  Hardhtg,  2  Cro.  El. 
499 ;  S.  C,  Moor,  392 ;  see  also  Ow. 
63;  1  Lvtw.  802;  Gilb.  Ten.  209, 
244. 

(0  lb. ;  see  also  1  RoU.  Abr.  510. 

(m)  Ow.  S3;  see  also  Latch,  227; 
Palm.  416. 


(ii)  2  Vent  39;  see  also  Hard. 
434. 

(o)  Battecurt  ▼.  Weeki,  1  Salk. 
186 ;  S.  C,  Anon,,  1  Freem.  516. 

(p)  Tatemer  and  Cromweii,  4  Co. 
27. 
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forfeited,  this  shall  be  no  forfeiture  of  the  other  (y) ;  so,  if  nvvna, 
the  copyholder  holding  three  several  acres,,  surrender  to  the 
use  of  A.,  tenejuT  per  antiqua  servitia  inde  prius  debita  et  de 
jure  cansuetd,  and  A.  afterwards  commits  waste  in  one  acre, 
that  acre  only  shall  be  forfeited  (r) ;  so,  if  several  copyholds 
escheat  to  the  lord,  and  he  commits  a  forfeiture  in  part  of  one, 
that  one  only  shall  be  forfeited  (s) ;  for  the  several  habendums 
and  tenendums  make  them  several  in  themselves,  although 
they  be  all  by  one  copy(«);  so,  where  there  are  joint- 
tenants  copyholders,  and  one  commits  a  forfeiture,  it  shall 
extend  to  his  part  only,  see  an/tf,  §882.  As  to  dispensing  with 
a  forfeiture,  and  how  a  forfeiture  is  to  be  taken  advantage 
of,  see  infra,  §§  888,  889  et  seq. 

6.  Dispensing  with  a  Forfeiture. 

888.  Forfeitures  being  deemed  odious  in  the  law,  the  How  a  for- 
Courts  have  always  inclined  to  construe  every  act  of  the  lord  dispcna!^*  with. 
as  indicating  an  intention  of  dispenong  with  or  waiving  the 
forfeiture ;  therefore,  if  the  tenant  appear  not  in  court,  and 
the  lord,  after  personal  warning,  amerce  him,  this  is  a  dispen- 
sation of  the  forfeiture  (fy ;  so,  although  it  \a  not  estreated  or 
levied  (ti) ;  so,  the  acceptance  of  rent  after  a  lease  made  is  a 
dispensation  {x)\  so,  the  accepting  of  any  services  (y) ;  so, 
the  re-admission  of  the  copyholder  who  has  committed  the  for- 
feiture (z);  so,  by  the  admittance  of  the  heir  (a) ;  and  so,  even 
by  the  presentment  of  the  death  of  the  party  committing  the 
forfeiture,  Tarrant  y.  HeVier  (i),  where  it  is  said,  "  Not  only 

{q)  roMTiMr  and  CnmweUf  4  Co.  eon  v.  Thtrleif,  Toth.  107;  Hamien 

87 ;  866  also  1  RolL  Abr.  509.  t.  Bamim,  1  Bnlitr.  189 ;  Easteourt 

(r)  Tavemer  and  Cromweil,  4  Co.  ▼.  Weekt,  1  Salk.  186 ;  Freem.  517; 

28.  Oarrard  ▼.  Lutir,  I  Keb.  15. 

(t)  lb. ;  B66  alM  S.  C,  1  Cro.  El.  (z)    Clerk  ▼.    Wentworth,  Toth. 

353;  S.  C,  3  L6on.  109;  866  2  Ld.  107;  Miffax  t.  Baker,   1  Ley.  26; 

Baym.  1000;  Gilb.  Ten.  246.  S.  C.  nom.  Munifax  t.  Baker ,  1 

(/)  1  BrownL  149.  Keb.  26 ;  S.  C,  Winch,  67  ;  Page 

(«)  Brauncke*9  eaee,  1  Leon.  104 ;  t.  SmUh,  Holt,  101. 

lee  also  1  Freem.  517.  (a)  Clerk  ▼.  WetUwwrihf  emp.;  but 

(#)  1  Keb.  15.  866  Smiik  t. ,  dted  Toth.  107. 

(y)  Co.  Cop.,  8.  61,  tr.  140;  Ba*  (b)  3  T.  R.  171. 

VOL.  L  Y  Y 
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nmnLEM.  fldmiflfilon  of  the  oc^yludder  or  his  hdr,  bat  any  leoognitkm 
(m  the  part  of  the  lord,  would  preclude  him  fixun  taking  ad- 
Tantage  of  a  forfeiture  (c) ;"  bo,  if  copyholder  lete  by  indeat- 
ure,  which  is  forfdituie,  and  after  surrenders  to  the  use  of 
J.  &9  and  he  is  admitted,  the  lord  after  shall  not  take  ad- 
vantage of  the  forfeiture  (</);  and  in  Penn  y.  M€rtvaU{e\i% 
was  held  that  a  grant  of  the  freehold  before  entry  f<n:  a 
forfeiture  by  leaong  without  licence  was  an  affirmance  of 
the  lease. 

Sov  if  the  lord  do  not  enter  for  a  forfeiture  by  reason  of 
waste,  and  the  tenant  repairs,  held,  that  the  forfeiture  was 
purged  (/*);  so,  although  trees  that  were  cut  down  for  re- 
pairs were  not  used  until  five  years  afler  (/*);  so,  it  is  said, 
that  if  a  copyholder  who  comes  to  his  estate  tortiously  com- 
mit a  forfeiture,  and  then  he  that  hath  right  release  to  him, 
that  is  a  dispensation  of  the  forfeiture,  sed  qtusre  {g). 

By  whttt  lord.  889.  So,  an  act  by  a  lord  pro  tempore^  which  amounts  to 
a  dispensation,  wLQ  bind  those  entitled  to  the  manor  in  re- 
minder or  reyersion,  but  not  so  as  to  give  effect  to  a  grant 
of  a  common-law  interest  (A);  but  a  lord  by  wrong,  as  by 
disseisin,  cannot  do  any  act  of  dispensation  to  bind  the  right- 
ful lord  (A). 

What  not  a  890.  So,  the  forfeiture  must  be  known  to  the  lord,  other- 

wise any  act  by  him  amounting  to  a  dispensation  will  not  be 
deemed  as  such,  Co.  Cop.,  s.  61,  tr,  140;  but  seeifan//!? 
y.  WoUington{i)y  where  this  matter  was  left  unsettled;  and 
JVheeler^s  caseik)^  where  a  widow  entitled  to  free  bendi 
during  chaste  yiduity  was  admitted  by  the  lord  after  incon- 
tinency,  but  of  which  he  had  notice,  and  the  lord  was  held  to 

(e)  Per  Lord  Kenyon,  C.  J.,  Tar^  (A)  MiVax  ▼.  Baker,  1  Ley.  26; 

reaU  t.  HeUier,  3  T.  R.  171.  S.  C.  nom.  Mw^fax  ▼.  Baker,  1  Keh. 

(<0  Kitch.177.  26;    S.    C,  Winch,  67;    aeealio 

(e)  Ow.  63.  Holt.  161 ;  3  Salk.  100. 


(/)  2  Sid.  8.  (0  Cro.  Jac.  166;  S.  C.  noi 

is)  GQb.  Ten.  248 ;  1  Watk.  Cop.      tell  ▼.  Weekiuffitm,  1  RolL  Abr.  i75. 
337.  (k)  4  Leon.  240. 
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be  bound  by  the  admittanoe,  «ee  also  2  Dany.  207 ;  Gilb.  TKNunBg. 
Ten.  247 ;  and  the  lord  will  be  presumed  to  have  notice  of 
non-attendance  at  court,  non-payment  of  rent,  and  the 
like  (0 ;  so^  although  a  lease  contrary  to  the  custom  and 
without  lic^Mse,  and  all  such  other  acts  as  do  not  tend  to  the 
destruction  of  the  copyhold  interest^  such  as  waste,  subtrac- 
tion of  suit  and  services,  may  be  dispensed  with,  even  by  a 
lord  pro  tempore  (m);  but  where  the  act  tends  to  the  absolute 
annihilation  of  the  copyhold,  as  a  feoffment  with  livery  or 
an  attainder,  the  copyhold  interest  is  gone,  and  cannot  be 
affirmed,  it  can  only  be  revived  by  a  new  grant  (n). 

6.  How  Forfeiture  may  be  taken  Advaviage  of, 

891.  In  order  to  remove  the  estate  out  of  the  copyholder  Forfeitore  may 
and  vest  it  in  the  kwd,  the  lands  forfeited  must  be  seized  by  ^^l^'^ofby 
the  lord  or  his  steward,  either  by  the  entry  of  himself  or  his  "^'nr. 
steward  (o),  so  as  he  makes  the  entry  within  twenty  years 

after  the  commission  of  the  forfeiture  (;>);  or  by  the  ezer- 
dae  of  some  act  of  ownership  tantamount  to  such  seizure,  as 
the  granting  them  to  another  for  years,  or  the  like  (;)• 

892.  Seizure  by  entry  may  be  either  immediately  upon  Preflentment, 
the  commission  of  the  act  of  forfeiture,  or  it  may  be  ]Iiry?oroSo^ 
made  after  presentment  by  the  homage.  When  the  act  of  ^^- 
forfeiture  is  of  a  public  nature,  as  attainder  for  treason  or     ^  >^«««""7« 
felony,  whidi  is  notorious  from  the  publicity  of  conviction 

and  the  attainder  on  record,  or  reftising  in  open  court  to  do 
suit  or  service,  &C.9  or  other  matter  which  must  necessarily 
be  within  the  lord's  knowledge,  and  is  not  of  a  dubious  char- 


(I)  Lard  C&m»aUU^9  CMe,  2  Vent.  (0)  Beiuim  and  Strode,  2  Show. 

39.  152. 

(m)  Co.  Cop.,  8.  61,  tr.  140.  (p)  Tarrani  v.  HiUier,  3  T.  R. 

(«)   lb.;     Me  alM  JBnifiMOfi   ▼.  172. 

Strode,  T.  Jo.  189 ;  S.  C,  2  Show.  {g)  m\fax  v.  Baher,  1  Lev.  26. 
152;  1  Watk.  Cop.  351. 

Y  y2 


692  COMMON  COPYHOLDS. 

T«NUEB8.  acter,  bo  as  to  admit  of  a  double  constractioii,  no  present- 
ment will  be  necessaiy,  because  the  leason  of  the  piesent* 
ment  is  to  give  the  lord  notice  of  the  forfeiture  (r). 

NeceiMrj.  893.  But  where  the  act  of  forfeiture  is  of  such  a  nature 

that  the  lord  cannot  be  supposed  to  have  knowledge  of  it 
without  express  notice  being  ^ven  him,  or  if  it  be  of  sach 
a  nature  that  either  the  fact  of  conmussion  or  the  actofll  nsr 
ture  of  the  offence  be  questionable,  the  lord  cannot^  as  it 
should  seem,  make  a  seizure  until  presentment  of  the  canae 
of  forfeiture  be  made  by  the  homage(«);  so,  says  my  Loid 
Coke,  '*  The  offences  and  causes  of  forfeitore  of  which  by 
common  presumption  the  lord  cannot  of  himself  have  notioe, 
are  felony  or  treason,  outlawry  or  exoonununication,  going 
about  in  any  other  court  to  entitle  any  other  lord  to  the 
copyhold,  and  alienation  by  bargain  and  sale  inrolled,  or 
by  feoffment  with  livery,  and  these  and  the  like  ou^t  to  be 
presented  (/) ;"  but  this  point  is  not  settled.  It  is  said  by 
a  writer  of  authority,  **  The  reason  given  by  Coke  is  of  no 
cogency,  that  because  the  lord  cannot  by  intendment  have 
notice  of  them  himself,  therefore  he  shall  take  no  advantage 
of  them  without  presentment;  for  if  he  can  take  notice  of 
them,  why  should  he  not,  since  presentment  is  not  that 
which  gives  title,  but  only  lets  him  know  what  he  hath  title 
to.  But,  however,  it  is  safe  to  get  such  things  presented, 
and  if  there  be  a  custom  for  it,  it  must  be  pursued  (v);"  see 
also  1  Watk.  Cop.  346,  and  the  authorities  above  cited, 
{ante,  §  892),  where  presentment  was  held  not  be  necessaiy. 
However,  although  when  a  plaintiff  makes  title  in  the  lessor 
or  lord  of  a  manor,  who  has  right  by  forfeiture  of  a  copy- 
hold, neither  a  presentment  of  the  forfeiture  nor  a  seizure 

(r)  Co.  Cop.,  t.  58,  tr.  135 ;  Jawry  Lev.  26 ;  Gilb.  Ten.  247 ;  1  Watk. 

andPawly,  2  Keb.  451;  BetwotiT.  Cop.  346. 

Strode,  T.  Jo.  190;   S.  C,  2  Show.  («)  ConupalUi't  eate,  2  Vent  39. 

152 ;  see  also  Bait  v.   Harding,  I  (Q  Co.  Cop.,  s.  68,  tr.  135. 

Cro.  El.  499;  MUfax  y.   Baker,  1  (ti)  Gilb.  Ten.  246. 
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by  the  lord  need  be  proved(ar);  yet  it  is  eaeential  to  estab-      tekums. 
liah  the  fact  of  forfeiture  by  the  clearest  evidence  (y). 


in.  fMctm^i§mt«t  of  Comrlonr^. 


i  S94,  D^fimiUm    qf   Ef^ranekin^ 
ment. 
DutmetUm  heiwein  Et^firan' 
ehii«meni  and  BteUnguuk' 

895.  How  Reefed. 

896.  By  Ctmoeymee   qf  the  Fee 

em^ie. 


897.  By  Jteleaee. 

898.  J^ect  qflnehewrt. 

899.  J^eet  of  Bi^anehuement, 
To  estmyuUh  Common, 

900.  TobarBniaili. 

When  made  to  a  Tnutee. 
lAabilHy  to  repair. 


§  894.  Another  mode  by  which  the  copyhold  interest  may  Definition  of 
be  destroyed  or  annihilated  is  by  enfranchisement^  which,  as  ^^^^ 
the  term  imports,  is  an  emancipation  of  the  land  from  its 
base  tenure,  or  converting  the  same  from  a  copyhold  into  a 
freehold  tenure.     There  is  a  dear  distinction  between  en-  Distinction 
franchisement  and  extinguishment,  for  enfranchisement  de-  franchisement 
stroys  the  tenure,  so  that  the  lands  become  absolutely  free,  "^t";**^*"*^" 
and  extinguishment  destroys  only  the  estate  of  the  copy- 
holder, which  may  be  revived  in  the  same  or  another  person 
by  a  new  grant. 

895.  An  enfranchisement  is  effected  by  a  common-law  How  effected. 
conveyance  of  the  fee  simple  of  the  particular  tenement,  by 
the  lord  of  the  manor  to  the  copyholder,  for  it  is  by  the  union 
of  the  freehold  and  copyhold  interest,  that  the  base  or  less 
worthy  tenure  becomes  lost  in  the  more  worthy  {z) ;  there- 
fore, it  is  immaterial  whether  it  be  immediately  from  the 
lord,  or  first  to  a  stranger,  and  such  stranger  convey  to  the 
copyholder,  for  in  either  case  it  will  be  an  enfranchisement 
on  the  union  of  the  tenures  (z)  ;  so,  a  person  who  has  been 

{»)  hi  ro  Winion  (fiiihqp),  BoU.  (y)  HamtenY.HanOen,  1  Bnlst.190. 

N.  P.  107.  (t)  Lame'e  eaee,  2  Co.  16. 
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TBNVRKs.  admitted  and  recognized  as  the  lordV  tenant,  alihoagh  in 
Btrictness  he  ahould  have  an  equitable  interest  onlj^  u  ca- 
pable of  receiving  a  grant  of  the  freehold,  for  giving  eflfect 
to  a  contract  of  enfrandiisementy  and  the  heir  may  aooq)t  an 
enfranchisement  before  admission  (a);  bat  it  seems  that  if 
a  copyholder  be  enfeoffed  by  the  lord  to  the  use  of  othen, 
the  copyhold  interest  will  still  remain  under  the  Stat  of 
Uses,  (27  H.  8,  c.  10,  s.  3(J)> 

By  coDTeyanoe       896.  In  order  to  make  an  enfranchisement  absolute  sod 
simple.  entire,  the  fee  simple  of  the  freehold  must  be  conveyed,  for 

if  a  less  estate  than  the  fee  be  conveyed,  the  union,  though 
complete  for  the  time,. can  last  no  longer  than  during  the 
continuance  of  the  interest  conveyed,  afler  whi<di  the  buid 
may  again  be  granted  to  be  holden  by  copy;  Aerefore^  where 
the  husband  of  a  lady  of  the  manor  let  a  copyhold  parcel  of 
the  manor  for  years  by  indenture,  held,  that  this  did  not  de- 
stroy the  custom  of  the  manor,  but  that  the  wife  after  lus 
death  might  demise  it  again  by  copy(c);  this,  therefoie» 
will  operate  only  as  a  temporal^  suspiensicm  of  the  oopyhold 
interest,  and  not  as  an  enfrandhisement  (e).  But  a  copy- 
holder having  but  a  partial  interest,  as  an  estate  for  Ufe, 
&C.,  his  taking  sudi  a  conveyance  of  the  fee  will  not  pre- 
vent the  enfranchisement  from  being  comjdete;  becaose^ 
although  the  copyhold  interest  as  to  him  can  be  for  no 
longer  time  than  he  has  therein,  yet  the  grant  of  the  free- 
hold in  the  fee  simple  by  the  lord  renders  the  land  for  ever 
incapable  of  being  holden  of  him  by  copy,  since  his  whole 
estate  is  gone  by  the  grant  in  fee  simple,  and  such  a  con- 
veyance operates  as  a  total  extinction  at  the  demisable 
quality  of  the  land ;  the  enfranchisement,  however,  in  this 
case  is  not  for  the  benefit  of  the  party  himself  only,  but  of 
all  those  who  would  have  been  aititled  to  the  copyhold, 


(a)  Wilion  v.  Allen,  1  Jac.  &  W.  (c)  Gmetbie  v.  Rusie^f  2  Cio.  KL 
611.                                                         459. 

(b)  l9ed*9  cue,  cited  7  Co.  38  a. 
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after  the  determination  of  the  particuhr  estate,  and  will  not     tbkubm. 
pass  a  fee  rimple  to  the  particular  tenant^  whose  heir^t-law 
will,  therefore,  be  compellable  to  execute  a  conveyance  to 
the  remainder-man,  on  his  paying  a  proportionate  part  of 
the  consideration,  if  any,  paid  for  the  enfranchisement  (d). 

By  the  Land  Tax  Redemption  Act,  (42  G.  3,  c  116),  peiv 
SOBS  having  a  particular  interest  only  are  empowered  to  en- 
franchise copyholds,  and  a  conveyance  by  them  smade  to 
operate  as  a  complete  enfranchisement  There  is  a  like  pro- 
vision in  the  Church  Building  Acl^  (58  6.  3,  c  45) ;  and  by 
the  10  G.  4,  c.  50,  the  Commissioners  of  Woods  and  Forests 
are  empowered  to  enfranchise  copyhold  land  held  of  the 
Crown,  and  the  deeds  of  enfranchisement  are  to  be  inroUed. 

897.  An  enfranchisement  may  likewise  be  effected  by  the  By  releaae. 
lord's  releasing  to  the  copyholder  the  manorial  rights,  for  by 
this  the  lands  are  severed  from  the  manor,  and  the  tenure 
between  the  lord  and  his  tenant  dissolved,  and  he  must 
thenceforth  hold  of  the  lord  above  by  the  same  services  as 
liie  releasor  held  before  (e).  The  lands,  therefore,  being  thus 
by  enfranchisement  severed  from  the  manor,  it  follows  that 
an  customs  which  attached  upon  them,  whilst  holden  of  the 
manor,  as  a  particular  mode  of  descent  or  the  like,  are  lost, 
and  they  acquire  all  the  properties  and  qualities  of  freehold 
tenures;  and  so  also  will  all  rights  and  privileges  annexed  to 
the  copyholder's  estate,  as  right  of  common  or  the  like,  be  of 
course  extinguished  as  soon  as  the  copyhold  to  which  they 
were  annexed  is  gone;  if,  therefore,  it  be  intended  that  these 
rights  should  be  preserved,  an  express  grant  of  them  to  the 
grantee  of  the  land  must  be  inserted  in  the  deed  of  enfran- 
chisement (/),  see  further,  infra,  §  899. 


((f)  Wynne  t.   Cooketf  1  B.  C.  C.  570  ;     Worhdg   ▼.  Kingtwel,    Id. 

515  ;  see  alto  Ckalhner  v.  Mwrhail,  794  ;  S.  C,  2  Anders.  168 ;  Mar^ 

2  Yes.  jun.  524.  iham  t.  Hunter,  Cro.  Jac.  253  :  S. 

(e)  Litt.,  8. 147 ;  1  Tnst.  102.  b.  C,  1  Balstr.  2  ;  S.  C.  nom.  Maeeam 

(/)  Fori  and  Ward,  Moor,  667;  ▼.  Hunter,  Yelv.    189 ;  S.  C.  nom. 

see  also  Bradehaw  ▼.  Byr,  2  Cro.  El.  Dareon  ▼.  Hunier,  Noy,  136  ;  S.  C^ 
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Effect  of  in- 
dofore. 


898.  When  an  allotment  k  made  to  a  copyholder,  of  waste 
or  other  freehold  land,  under  an  Act  of  Parliament,  not  con- 
taining an  express  proviedon  that  the  allotted  land  shall  be 
held  by  the  same  tenure  as  the  estate  in  respect  whereof  the 
allotment  is  made,  no  change  of  tenure  will  take  pkoe  in 
the  land  so  allotted ;  therefore,  where  allotments  were  made 
and  awarded  to  a  copyholder,  in  respect  of  seyeral  customary 
estates  of  which  he  was  seised  in  fee  acccwding  to  the  custom 
of  the  manor,  according  to  an  agreement  between  the  lord 
of  the  manor  and  the  commoneiB,  which  was  confirmed  by 
an  inclosure  act,  held,  that  the  allotments  so  made  were 
freehold,  not  customary  estate,  and  therefore  were  not 
within  the  custom  of  the  man<»r,  that  customary  estates  were 
not  deviseable  by  will,  Xotoesv.2>€ioi&oii(^);  and  it  was  m 
this  case  assumed  as  incontroyertible,  that  a  copyhold  could 
not  be  created  at  this  day  except  by  Act  of  Pariiament,  or 
by  custom  to  warrant  the  granting  the  waste  as  copyhold; 
and  as  the  act  did  not  direct  the  allottees  to  take  thdr 
allotments  as  copyholders,  they  took  their  allotments  as 
freehold  estates  of  inheritance^  it  not  being  competent  to 
the  parties,  by  any  agreement  among  themselyee,  to  con- 
stitute an  estate  of  a  customary  nature  in  these  aUot- 
ments(A). 


Effect  of  en- 
franchiaement. 

To  eztrngniBh 
common. 


899.  One  consequence  of  enfranchisement  is,  that  where 
a  copyholder  has  common  in  the  wastes  within  the  manor 
that  belongs  to  his  estate,  if  the  estate  be  enfranchised,  the 
common  is  extinct  (t)^  unless  it  be  specially  preserved  to  the 
copyholder  in  terms  equivalent  to  a  re^pnnt  of  common  (k) ; 
and  the  grant  of  ^^  all  appurtenances''  to  the  copyhold  tene- 
ment has  been  held  not  sufficient  to  preserve  the  common ; 


nom.  Ma$iam  ▼.  Huni,  1  BrownL 
22 ;  Oryme§  y.  PMCock,  1  Bulst.  18; 
Crovfther  t.  Oilfield,  1  Salk.  366. 

(ff)  2M.  &S.  175. 

(A)  Lowti  T.  Damdmnt  2  M.  & 
S.  175 ;  see  also  Reoeli  y.  JoddreU, 


2  T.  R.  415 }  T»wnley  v.  GUttm,  2 
T.  R.  701. 

(0  Crowder  v.  OUyidd,  1  Sdk. 
170;  S.  C,  Holt,  146;  S.  C.  6  Mod. 
19. 

{i)  %feak€r  y.  Sigami,  Comb.  127. 
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but  though  this  right  is  destroyed  at  law  by  enfranchisement^  tenubb». 
it  will  subsist  in  equity  (/) ;  so,  if  a  man  has  common  in 
the  wastes  of  the  lord  out  of  the  manor,  he  has  the  same 
as  belonging  to  his  land;  and  if  he  enfranchise  the  copyhold 
estate^  still  his  conmion  remains  (m);  so,  if  a  copyholder  has 
inunemorially  enjoyed  a  right  of  way  over  another^s  copy-* 
hold,  and  he  become  the  purchaser  of  the  freehold  of  his 
own  copyhold,  yet  the  way  remains  (n),  for,  as  between  the 
copyholder  and  a  stranger,  it  is  the  tenure  only  that  is 
altered  by  the  enfranchisement(0). 

900.  If  a  copyhold  estate  be  enfranchised  by  a  tenant  in  To  bar  entafli. 
tul,  the  issne  in  tail  will  be  barred  (/?). 

The  conveyance  by  way  of  enfranchisement  should  always  When  made  to 
be  taken  in  the  name  of  the  copyholder,  and  not  in  the 
name  of  a  trustee,  for  in  this  latter  case  the  copyhold 
interest  would  still  remain,  so  that  the  wife  of  the  copy- 
holder, if  dowable  by  the  custom,  would  still  remain  so  {q), 
and  the  heir  is  entitled  to  recoTcr  in  ejectment  against  the 
purchaser  of  the  freehold  interest  (r)» 

Enfranchisement  only  alters  the  manner  of  the  tenure;  Liabilitj to i«- 
therefore,  where  the  lord  is  bound  to  repair  a  way  ratiane  ^^' 
tenures,  the  ancient  freehold  and  copyhold  tenants  are  not 
liable  to  contribute,  for  nothing  is  part  of  the  manor  but 
demesnes  and  services,  and  not  the  lands  of  the  tenants ; 
and  though  the  copyholds  are  afterwards  enfranchised,  yet 
they  are  not  chargeable,  because  it  only  alters  the  manner 
of  the  tenure  («). 


(/)  Siyani  t.  Stoker,  2  Vern.  250.  (q)  ffaward    ▼.    BartUi,  Hob. 

(m)  n>. ;  Me  also  Hob.  86 ;  Cro.  181 ;    S.  C.  nom.  Waller  v.  Bart* 

Jac.  253;  Ydy.  189  etseq.  lett,  2  RoU.  Rep.  178 ;  S.  C.  nom. 

(it)  1  Roll.  Abr.  933.  Waidoe  ▼.  Bertlet,  Cro.  Jac.  573; 

(o)  Bieh  J.  Barker,  Hardr.  131.  8.  C.  nom.  Waldor  and  Barkley'e 

Ip)  Parker  v.  Turner,  1  Vera.  eaee,  Mm.   Ill;    see  also  Mwrel 

393,   458;    S.  C.  nom.  Barker  t.  t.  Smith,  4  Co.   24;   Laehmer  v. 

Isomer,  2  Chan.  Ca.  174 ;  aee  alao  Avery,  Cro.  Jac.  126. 
CkalUmer  v.  Murkall,  2  Yea.  jun.  (r)  Dancer  ▼.  Bvett,  2  Vern.  250. 

524 ;  and  4  East,  283.  (#)  lUehr.  Barker,  Hardr.  131. 
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VI.  Infuiies  xdatSn  to  (E^i^lbif  rail  t^fr  JEUme^ 


§  901. /ti/nn'M  ^eetinff   Lord   w 

i  910.  7b  mepect  Court  Ilolb. 

Tenant. 

7b  inrol  Surrender. 

902.  Remedw/or  the  Lard. 

Seuure. 

In  what  Courts. 

What  Lord  may  teize  jwom- 

912.  Personal  Actions. 

que. 

913.  Aid  0/  Courts  o/EguUf. 

903.  Other  Hemediee. 

914.  To  produce  the  Court  RsOi. 

/»  what  Courts. 

915.  7b  discover  Boundaries. 

904.  Bemediei/or  the  Tenant. 

916.  In  Cases  qfF6ff»iure. 

905.  Ejectment. 

To  restrain  Waste. 

906.  Tretpaes. 

917.  In  case  of  douhi/ul  Bifhts. 

Bills  of  Peace. 

To    avoid    Mult^lieUy   rf 

To    compel  Admittance    qf 

Suits. 

Cuetomary  Heir. 

91S,  In  Cases  qf  F^^md. 

909.  7b  AoU  a  Court. 

In  Cases  qf  Irreffularity  in 

7b    compel  Acceptance    of 

Lord's  Court. 

Surrender. 

Injuries  affect- 
ing lord  or 
tenant. 

§  901.  The  injuries  relating 

r  to  copyholds  are  those  which 

affect  either  the  lord  or  the  teiiant     (tf  the  former  kmd 

are,  subtraction  of  services,  committing  waste,  and  others 
which  cause  a  forfeiture^  see  ante,  §  872,  also  post,  Injubies 
TO  Things  Heal,  Those  which  affect  the  tenant  aie 
ouster,  or  what  is  equivalent  to  it,  refusing  to  admit  a 
tenant^  and  abridging  a  tenant  of  his  rights  of  commou. 


Remedies  for 
the  lord. 

Seizure* 


902.  The  remedies  for  the  lord  are  entry  and  seizine, 
ejectment,  and  case. 

Seizure  by  entry  is  the  remedy  in  cases  of  forfdture,but 
the  lord  of  a  manor  may,  in  some  cases,  only  &eizeqtiousqves 
and  not  absolutely  as  for  a  forfeiture ;  thus,  after  three  pro- 
clamations for  the  tenant  to  come  in  and  be  admitted,  if  the 
tenant  ful  to  attend,  the  lord  may  seize  quousjue;  as  where 
the  heir  was  beyond  seas  at  the  time  of  the  ancestor's  deatli, 
held,  that  the  lord  had  a  right  to  seize  in  the  interim,  though 
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he  could  not  seize  absoltitely  as  forfeited  (t) ;  so,  although  a  tknurbs. 
feme  covert  is  protected  fcom  forfeiture  hj  the  statute  11 
G.  4  &  1 W.  4,  c  66,  (Dig.  P,  n.  lit.  Courts),  yet  the  lord 
may  enter  in  the  meantime ;  so,  where  one  saying  he  would 
come  if  the  lord  had  a  court,  otherwise  not,  held,  not  to  be 
a  forfeitiure,  but  the  lord  on  such  refusal  might  seize  guotis^ 
gue{u);  and  the  lord  of  a  manor  cannot  seize  a  copyhold 
estate  as  forfeited  pro  defectu  teneniUs  without  a  custom; 
therefore,  where,  on  the  death  of  a  copyholder  of  inherit- 
ance, the  lord,  after  three  proclamations  for  the  heir  to  come 
in  and  be  admitted,  seized  the  estate  into  his  hands,  and 
afterwards  granted  it  to  another,  the  Court  considered  it  as 
an  absolute  sdzure,  and  consequently  irregular,  there  being 
no  custom  to  warrant  it,  and  being  irregular  as  an  absolute 
seizure,  it  could  not  afterwards  be  set  up  as  a  sdzure  quous- 
que  {v) ;  so,  if  the  lord  do  not  take  advantage  of  the  for- 
feiture within  twenty  years,  his  right  is  said  to  be  barred  (r); 
see  further,  as  to  the  dispensing  with  a  forfeiture,  ante, 
§§  888  etseq,^  and  as  to  the  taking  advantage  of  a  forfeiture, 
cmUy  §§  892  et  seq, 

A  lord  may,  however,  seize  copyhold  land  quousque  by  What  brd  may 
virtue  of  a  right  which  accrued  to  the  preceding  lord,  on  de-  "^^  pio^tsque. 
fault  of  the  heirs  coming  in  to  be  admitted,  even  although  he 
be  the  devisee  and  not  the  heir  of  the  preceding  lord  {x) ; 
but,  to  entitle  the  lord  to  make  such  seizure,  there  must  be 
three  proclamations  made  at  three  consecutive  courts,  Baver 
V.  TVueman(y);  and  in  this  case  it  was  said,  **  The  seizure  is 
rather  in  the  nature  of  a  process  at  the  instance  of  the  lord, 
by  way  of  cape  or  distringasy  to  compel  an  appearance  by  the 
heir,  than  a  forfeiture  (z)."    In  a  subsequent  rehearing  of 

(0  UnderkillY.  KeUey,  Cro.  Jac.  eLbo  Leef^d*t  etue,  8  Ck>.  99  a; 

226.  Biupool  ▼.  Long,  2  Cro.  El.  879 ;  S. 

{u)CheieY.Leei,dtedinlKeh.2S7.  C„  YeW.  1 ;  Noy,  42  ;  Underhillr, 

(«)  lygrrani  ▼.  HUlier,  3  T.  R.  170.  Ktlny,  Cro.  Jac.  226  ;  S.  C,  Godb. 

{^x)   Bovef  ▼.  Tnteman,  1  B.  &  268 ;  Rumney  y.  Svet,  1  Leon.  128; 

Ad.  736.  Anderson  ▼.  Hayward,  3  Leon.  321 ; 

(y)  I  B.  &  Ad.  736.  S.  C,  4  Leon.  40 ;  King  ▼.  DelHHon, 

{z)  Per   Bayley,    J..    Saver  t.  lCarth.41;  S.  C.  1  Salk.386;  1 

Trwman,    1   B.   &  Ad.   746;    we  Lntw.  765;  3  Mod.  221;  1  Sho«r. 
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this  case  it  was  said,  that  the  prodamationB  at  the  lard's 
court  are  sabetitated  for  the  notice  which  ought  to  be  gmi 
to  the  heir  if  known  that  the  tenancy  is  vacant.  The  pro- 
ceeding bears  some  analogy  to  proceedings  in  ontlawiy  to 
compel  a  party  to  appear  in  court  to  answer  the  comphint 
of  another  (a). 


OtberrcBiediei.  903.  For  denying  of  services  the  lord  may  either  seise  or 
distrain,  as  in  the  case  of  rents,  fines,  rdiefB,  or  heriots,  see 
ante,  §§  802, 815 ;  or  for  non-attendance  at  court  may  amerce, 

In  what  oonrti.  SCO  ante,  §  888.  So,  the  lord  of  the  manor  may  plead  or  be 
impleaded,  or  avow  for  the  rent  or  services  of  his  copyhold 
tenant  in  any  court  of  equity,  fi)r  he  hath  an  estate  at  com- 
mon law  in  the  rent,  and  it  is  due  to  him  on  the  same 
grounds  in  law  as  the  rents  of  freehold  lands,  for  otherwise 
he  would  be  both  judge  and  party  (b),  see  further,  as  to 
relief  in  equity,  infra,  §  913. 


Remedies  for 
the  tenant. 


904.  A  copyholder  may  have  either  an  action  of  ejeei- 
ment,  of  trespass,  or  on  the  case,  either  against  a  strainer  or 
against  the  lord,  according  to  the  circumstances,  and  abo 
in  some  cases  a  mandamus,  and  may  also  in  some  instanoeB 
have  relief  in  equity,  see  infra,  §  913. 


Ejeetment.  905.  It  has  long  been  settled,  that  a  copyholder  may  try 

his  title  in  an  action  of  ejectment,  and  accordingly  the  lessee 
of  a  copyhold  for  one  year  may  maintain  ejectment,  inas- 
much as  his  term  is  warranted  by  law,  and  it  is  a  speedy 
course  to  recover  the  possession  of  land  against  a  stninger(c); 


31,  84 ;  AMhtim  ▼.  HutUm,  2  Wile. 
162;  Wkitbread  y,  Jetmy,  5  EMt 
522;  Gilb.  Ten.  230,  Watk.  ed., 
(N)  100  i  1  Watk.  Cop.  231,  all  dted 
and  reoognised  at  anthorities  on  the 
■object  of  the  three  prodamationfl  ne- 
oeaaarj  to  be  made. 

(a)  Per  Lord  Tenterden,  C.  J., 
Bover  ▼.  Tmemam,  1  B.  &  Ad.  746. 

(b)  Salk.  186,  pL  5 ;  aee  alio  Deneh 
Y.  Bampion,  4  Vea.  700. 


(e)  Ife/vicA  miT  £«/«r,  4  Co.  26;  S. 
C,  1  Cro.  EL  102 ;  aee  abo  Co.  Cop., 
a.  51,  tr.  119;  OoUr.  Wmil,  1  Cro. 
El.  224  ;  S.  C.  nom.  Cole  t.  WtOei, 
1  Leon.  328;  S.  P.,  SpmrH'e eate,t 
Cro.  El.  676 ;  S.  C.  nom.  Sfreke'i 
osae,  Moor,  569;  S.  P.,  FroeeiY. 
Welek,  Cro.  Jac.  403 ;  AMm.^  Godb. 
268 ;  Gilb.  Ten.  213;  bnt  aee  emUrk, 
Siepkeme  ▼.  BHoi,  2  Cro.  EL  484. 


tenant's  RKMKDTTW. — ^EJECTMENT.  701 

and  as  a  copyholder  cannot  demise  beyond  a  year  without  a  tknukbb. 
licence,  unless  by  special  custom,  it  has  been  thought  that 
he  ought  in  such  case  to  all^e  the '  custom,  or  shew  the 
licence  (<f);  it  has,  however,  been  held,  that  if  a  copyholder 
make  a  lease,  even  though  not  warranted  by  the  custom, 
yet  it  shall  be  good  so  as  to  maintain  an  ejectment  against  a 
stranger,  for  as  between  the  lessor  and  the  lessee,  and  all 
others,  except  the  lord  of  the  manor,  such  a  lease  is  good, 
DovmbighanCs  cixse(e);  see  also  S.  P.,  Streat  v,  VirraU{g\ 
Peter^s  ca9e{h)\  also  Goodwin  y.  Lonff hurst  (i),  Collins  y. 
Hcardxag  (A),  Homes  and  Bingley  (/),  Sloper  y.  Gibson  (tn), 
JRumney  and  JEve^s  case  (n),  in  all  which  cases  the  same  doc- 
trine is  laid  down ;  so,  in  Petty  y.  Evans  (o),  held,  that  in 
an  ejectment  by  the  lessee  of  the  copyholder,  it  is  sufficient 
that  the  count  be  general,  without  any  mention  of  the 
licence ;  and  on  the  other  hand,  in  Anderson  and  Het/wooHs 
case{p)y  it  was  holden,  that  a  copyholder  of  inheritance  of  a 
manor  in  the  hands  of  the  king,  and  who  was  ousted  of  his 
copyhold,  had  not  gained  any  estate,  so  as  he  might  make 
a  lease  for  years,  upon  which  to  maintain  an  ejectment,  but 
that  he  had  a  possession  only  against  all  strangers,  and  see 
Nalson  v.  Kenington{q)\  it  is,  howeyer,  settled,  that  no 
ejectment  can  be  maintained  by  a  copyholder,  except  under 
a  lease  at  common  law  (r);  see  further,  as  to  evidence  and 
other  matters  in  ejectment,  post^  under  the  head  of  Injuries 
TO  Things  Keal  and  THsm  Bemedies. 


((I)  W^k  Y.  Pariridg;   1   Cro.  (i)  2  Cro.  EL  623. 

El.  469;  see  also  OofMjyoniY.i^etA-  (/)  Sty.  380. 

water,  Brownl.  133 ;  Ever  r.  AMion,  (m)  Moor,  100. 

Moor,  272;  S.  C.  nom.  Ewer  ▼.  AMt-  (n)  I  Leon.  100. 

wike,   1  Anden.  193 ;    Gregory  ▼.  (o)  2  Brownl.  40. 

Harrieon,  Moor,  679  ;    Sapp.  Co.  (p)  3  Leon.  221 ;  S.  C,  4  Leon. 

Cop.,  8. 20 ;  Sttmney  ▼.  Eve,  1  Leon.  230. 

128 ;  GUb.  Ten.  436,  (N.  92).  {q)  Clayt.  1. 

(•)  Ow.  17,18.  (r)  Shark's  caee,  Cro.  El.  676; 

(^)  Cited  Cro.  Car.  304.  Cole  ▼.  Wallet,  1  Leon.  328  ;  S.  C. 

(A)  Cited  Godb.  365.  nom.  8prake*»  ease,  Moor,  569. 

(0  1  Cro.  £1.  535. 
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Trespaat. 


906.  S05  a  copyholder  shall  have  tseepsaa  by  iheooaauiKm 
law,  for  a.trespaaB  done  upon  his  copyhold  («) ;  eo,  he  shall 
have  it  against  his  lord  if  he  enters. upon  him  wkkont 
cause  (t)f  or.if  he  cuts  down  trees  not  being  timber(tf)4  but 
see  Ashmond,  or  Athmead^  Y.Ranger{x)y  where  the  Lards^  by 
a  majority  of  one,  reversed  the  decision  of  all  the  judges  of 
the  realm. 

The  customary  heir  of  a  copyholder  bdng  a  complete 
tenant  before  admittance,  against  all  persons  but  the  lord 
may  maintain  treqiass  and  biii^  ejectment,  without  lumog 
been  admitted(y);  so,  if  the  surrenderee  be  in  possesaon, 
he  may  maintain  trespass  before  admittance,  that  being  a 
possessory  action,  but  before  his  admittance  treqNuacan 
only  be  maintained  by  the  surrenderor  (i:). 


Remedies  for 


907.  In  the  case  of  conmion,  the  injuries  which  afieet 
the  copyholder  are,  disseisin  of  hb  common,  or  distnibanoe 
by  the  lord  or  other  oommonersy  or  by  strangers  intrndiog 
on  the  waste.  As  against  the  lord,  even  in  the  case  of  a 
total  exclusion,  the  copyholder  may  abate  the  nuisancey  see 
anUy  §  324 ;  but  in  other  cases  he  may  have  an  action  on 
the  case  {z)f  and  as  against  strangers  he  may  have  his  re- 
medy by  distress,  see  anU,  §  325. 


Mandamnu, 


To  compel  ad- 
mittance of  cos* 
tomary  heir. 


908.  Copyholders  may  also  have  a  mandamM  in  certain 
cases,  as,  where  the  lord  refuses  to  admit  a  tenant,  a  num- 
damus  will  lie.  Roe  v.  Griffiths  (a),  where  it  is  sud,  '^  The 
admittance  is  only  form.  'T  is  a  ceremony  derived  finom  the 
origin  of  copyholds ;  but  the  lord's  act  is  mere  form,  he  is  a 
mere  instrument,  and  compellable  to  admit  according  to  the 
surrender  (A);''  and  although  it  was  at  one  time  doubted 


(«)  2  H.  4.  12  a;    7  Ed.  4.  19  a. 
(0  Litt.,B.  77;  1  Inst.  60.  b. 
(«)  1  Leon.  272,  pi.  365. 
{x)  Ante,  §  850. 

(y)  Brown* 9  etue,  4  Co.  22 ;  Co. 
Cop.,  8.41,  tr.  94  ;  Kitcfa.  119. 


(t)  Berry  t.  Greene,  1  Cro.  EL 
349. 

(a)  3  Burr.  1961. 

{b)  Per  Lord  Manafidd,  C.  J., 
Roe  T.  Grifitke,  3  Burr.  1961. 
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whether  thia  writ  would  lie  to  compel  the  admittance  of  a  ■nwpRgs. 
party  daiming  by  descent,  becaose  he  has  a  complete  title 
against  all  the  world  except  the  lord  (c),  yet  it  was  said  in 
It.  y.  Coggan  {d),  that  the  courts  had  for  many  years  been 
in  the  habit  of  granting  such  writs,  and  their  power  of  so 
d<Hng  could  not  be  doubted ;  see  also  ConoUy  v.  Veman{e)i 
B.  V.  Staff(»rd  {Marques$)(J),  R.  v.  fFaier  Eaton  {g\  K  ▼. 
WUlesQijy  R.  V.  Brewer/  Company  (i),  R.  y.  BoruaU  (Lords, 
5-c.)(*i  R.  V-  mison  {Lord,  J-c.)  (/> 

909.  So,  a  mandanms  will  be  granted  in  other  matters  Toholdaoonrt 
affecting  eustomary  estates,  as  for  the  purpose  of  compelling 
the  lord  of  a  manor,  or  his  steward,  to.hold  a  court,  and  the 
homage  to  present  certun  conveyances  of  burgage  tenements, 
entitling  the  purchasers  to  be  sworn  in  bui^esses  of  the  cor^ 
poration,  «nd  to  vote  for  members  of  Parliament  (m). 

So,  to  compel  the  acceptance  of  a  surrender,  and  to  To  compel  ae- 
admit  the  surrenderee,  R.  y.  Boughey  {Lord,  ^c.)(n),  render.  ^  '^' 
where  the  return  stated  a  custom  that  if  any  person,  not 
being  before  a  customary  tenant  or  not  dwelling  within 
the  manor,  should  take  any  estate  as  a  purchaser,  by 
surrender  or  otherwise,  of  any  customary  tenant  within 
the  manor,  he  should  pay  an  arbitrary  fine,  but  that 
persons  being  customary  tenants  paid  another  and  smaller 
fine,  and  it  further  stated,  that  B.  having  purchased  the 
equity  of  redemption  of  a  customary  estate  of  considerable 
value,  afterwards  and  before  he  was  admitted  thereto  pur^ 
chased  the  land  in  question,  being  a  small  customary  estate^ 
in  order  to  be  admitted  to  that  first,  and  alleged  this  to  be 

(e)  K  T.  Retmett,  2T.  R.  198 ;  lee  (i)  3  B.  &  C.  172 ;  S.  C,  4  D.  & 

also  WUliamt  t.  Lord  Lonsdale^  3  R.  492. 

Vet.  752,  754.  (*)  3  B.  &  C.  173  j  S.  C,  4  D.  & 

(<2)  6  East,  431 ;  S.  C,  2  Smith,  R.  825. 

417.  (0  10  B.  &  C.  80. 

(e)  5  East,  51 ;   S.  C,  1  Smith,  (m)  R,  ▼.  Medhunt  {Borough),  1 

318.  Wils.  283. 

(/  )  7  East,  521 ;  S.  C,  3  Smith,  (n)  1 B.  &  C.  565 ;  S.  C.  nom.  R,  ▼. 

459.  Mier  and  Forton  {Manor^  4*c.),  2  D. 

isi)  2  Smith,  54.  8c  R.  824. 

(A)  3  B.  &  A.  510. 
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TKNUMs.  a  fraud  upon  the  lord,  the  Court  held,  that  B.  might  law- 
fully make  such  second  purchase  in  order  to  avail  himself  of 
the  custom  in  fikvour  of  tenants  of  the  manor;  and  it  is 
there  added,  ^'Eyen  admitting  that  the  second  pmdiase 
were  fraudulent,,  it  is  by  no  means  clear  that  the  retam 
would  be  sufficient  (o);"  though,  in  that  case,  the  Court  in- 
clined to  think,  that  the  party  would  not  have  been  entitled 
tQ  the  asfflstance  of  this  prerogatiYe  writ  (p). 

To  impect  9i(x  So,  the  lord  is  compellable  by  this  writ  to  permit 

court  rolls* 

the  court  roUs  to  be  inspected  by  any  person  claiming  an 
interest  under  them;  and  it  was  granted  to  one  who  had  a 
primA  facie  title  to  certain  copyhold  lands  (p);  and  it  will  be 
grantedasof  course  on  the  application  of  a  tenant  (7);  and  it 
is  not  necessary  that  there  should  be  any  suit  depending  (r); 
but,  in  A.  y.  AUgaod{s\  the  Court  held,  that  a  freehold 
tenant  had  no  right  to  inspect  the  court  rolls  unless  diere 
were  some  cause  depending  in  which  his  title  might  be  in- 
yolyed. 
To  inrolsur.  So,  9kmandamu8  might  lie  ugainstthe  lord,  or  his  steward, 

to  compel  the  inrolment  of  a  surrender,  and  it  was  refused 
in  one  case  only  because  the  sujrrender  had  not  been  pre- 
pared by  the  steward  or  his  deputy  (^). 

Actions  by  911.  A  copyholdcr  must,  in  eyery  action  real,  implead 

in  what  (wurts.  and  be  impleaded  in  respect  of  his  copyhold  land  in  the  court 
of  the  manor  of  which  it  is  holden,  for  he  cannot  implead  or 
be  impleaded  in  such  case  by  the  queen's  writ(tf);  and 
therefore,  before  the  3  &  4  W.  4,  c  27,  abolishing  most 
real  actions,  or  plaints  in  the  nature  thereof  (see  Dig.  P. 
in.  lit  Limitations),  if  he  impleaded  another  for  his  tene- 


(0)  P«r  Bayley,  J.,  12-T.Botf^Asy  see  alao  Freemm  ▼.  PkUUf,  Id. 

{Lord,  4-c.),  1  B.  &  C.  565 ;   S.  C.  486 ;  Bdeman  ▼.  PkUUpi,  4  Tannt. 

Bom.R.v.Mier  and  Forton  {Manor ^  162;  Roger*  t.  /ofi«t,  5  D.  &  R. 

4-c.),  2  D.  &  R.  824.  484. 

(p)  R.  T.  LucoM,  10  East,  235.  (#)  7  T.  R.  746. 

(9)  R.  ▼.  SkeUy,  3  T.  R.  141.  (Q  R.  t.  Rigge,  2  B.  &  A.  590. 

(r)  JR.  T.  nwer,  4  M.  &  S.  162 ;  («)  latt.,  s.  76. 
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ments,  he  should  have  a  plaint  in  the  lord's  courty  and  make  tenubbb. 
protestation  to  sue  in  the  nature  of  an  assize  of  novel  dts^ 
setting  &c.  (v);  and  if  an  erroneous  judgment  were  given, 
he  should  not  have  a  writ  of  false  judgment  in  respect  of 
the  baseness  of  his  estate,  but  he  must  have  sued  to  the 
lord  by  petition  (or);  but  a  copyholder  might  have  the 
action  of  ejectment,  which  is  now  the  only  proper  action 
retained  for  trying  titles  to  land,  see  antey  §  905. 

912.  Actions  merely  personal,  the  copyholder  may  sue  at  PenoDai  ac. 
common  law(y);  so,  a  copyholder  may  have  case  against  ^^^'^* 

the  lord,  or  a  stranger,  for  an  injury  done  to  the  common  be- 
longing to  his  copyhold (r);  but  if  lessee  for  years  of  a  copy- 
holder cuts  down  the  trees,  the  copyholder  shall  sue  in  the 
lord's  court  to  punish  this  o£Pence  (z) ;  so,  if  a  copyholder 
surrenders  to  the  use  of  B.,  upon  trust  that  he  shall  hold  the 
land  until  he  hath  levied  certain  money,  and  tibat  after  he 
shall  surrender  to  the  use  of  C,  the  money  is  levied,  and  B. 
is  required  to  make  a  surrender  to  the  use  of  C,  and  re- 
fuses, upon  C.  exhibiting  his  bill  to  the  lord  of  the  manor 
against  B.,  if  B.  persists  in  his  refusal,  the  lord  may  seize 
and  admit  C.  to  the  copyhold,  for  in  such  case  he  is  chan- 
ceUor  in  his  own  court  (a),  and  he  may  do  right  according 
to  conscience  (b) ;  so,  if  a  surrender  be  made  to  the  use  of 
another,  without  expressing  what  estate  he  shall  have,  a  cus- 
tom, that  the  lord  may  grant  it  in  fee  to  him  for  whose  use 
the  surrender  was  made,  is  good  (c). 

913.  If  the  lord  refuses  admittance  to  the  heir  or  smv  Aidof  ooorti 
renderee,  the  copyholder  may  sue  in  Chancery,  and  will  be  ^  *2im^* 
there  relieved(^;  but  a  Court  of  equity  wiU  not  compel  the  tenant. 

(»)  Litt.,s.76.  (4)  Oir.  63. 

(«)  1  Inrt.  64.  a. ;  F.  N.  B.  12,  B.  (e)  Browm   t.  FMer,    Cro.  El. 

(y)  Co.  Ck>p.,  8.  143.  392. 

(z)  2  Leon.  201 ;  2  Brownl.  146  $  (d)  WatwUk  t.  Wyer,  4  Co.  28 

1  Roll.  Abr.  106.  b ;  Ford  ▼.  Hotkim,  Cro.  Jac.  368 ; 

(a)  Bon^ford  and  Pwkin^ion't  S.  C,  2  Bolatr.  336;  S.  C,  1  RoU. 

ca9e,  ]  Leon.  1.  Rep. ;  lee  alio  BotwtlTt  can,  Dj. 

VOL.  L  Z  Z 
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TKNPRK8.  lord  to  admit  a  person  who  does  not  shew  a  colourable  tLtle, 
and  that  there  is  a  reasonable  prospect  of  suooeeding  at 
law  (e). 

To  produce  the  914.  So,  a  coort  of  equity  will  also  make  an  order  on  the 
lord  or  steward  to  produce  the  court  rolls  for  the  inspeclion 
of  any  one  claiming  an  interest  under  them(/);  and  al- 
though a  Court  of  law,  in  a  question  between  the  lords  of 
different  manors,  will  not  enforce  an  inspection  of  the  court 
rolls,  yet  a  Court  of  equity  will  do  so  on  a  bill  for  a  dis- 
coYery(ff);  but  the  Court  refused  to  interfere  upon  a 
petition  to  haye  court  rolls  delivered  by  a  steward  i^ 
pointed  by  trustees  to  a  steward  appointed  by  a  testa- 
mentary guardian,  there  being  no  suggestion  of  improper 
conduct,  or  advantage  from  the  change  (^). 

To  discoTcp  916.  So,  a  Court  of  equity  will  entertain  a  bill  by  the 

boundaries.  *-      <f 

lord  of  a  manor  to  discover  the  boundaries  and  descriptum 
of  lands,  and  for  a  commission  to  issue,  if  necessary,  to  dis- 
tinguish freeholds  from  copyholds,  where  they  are  inter- 
mixed (t);  but  this  will  be  done  only  under  special  dream- 
stances,  J^otfvme  v.  Prenhit^  (A);  see  vlBoRcnaev.  Barker  {t). 
Wake  V.  Conyera  (m),  Winterton  v.  Lard  EgremmU(n)y  Spier 
y.  Crawter  (o),  from  which  it  appears  that  equity  interferes 
to  settle  boundaries  only  when  the  soil  itself  has  been  in 
question,  or  to  prevent  a  multiplicity  of  actions  (/>). 

264;  Mowr   ▼.  Huntington,   Nels.  (^)  ^Inoii.,  2  Ves.  621. 


(A)  Mott  y,  Bn»t(m,  7  Yes.  201. 

(0  Leeds  (Duke)  r.  Poweli,  1 
Yei.  172  ;  SameT,  8tn^ord{Eerl), 
4  Yes.  180. 


12 ;  iMn^ord  r.  Popham,  Toth.  64 ; 
Tiwel  r.  Comiik,  2  Keb.  357; 
Noden  T.  Grifithi,  4  Burr.  1961 ; 
Atkim  ▼.  AtHnt,  5   Burr.    2787; 

Gilb.  Ten.  291.  {k)  I  B.  C.  C.  201. 

(e)    Widdownn   ▼.    Harrington  (1)  4  B.  P.  C.  660. 

(Bart),  1  Jac.  &  W.  543.  (m)  2  Cox,  362 ;  S.  C,  1  Eden, 

(/)  Staeie*9  eaee,   Latch,   182;  331 ;  S.  C,  eited  as  WeM  t.  Om- 

Corbett    t.   Pethall,    Toth.     109 ;  yen,  1  B.  C.  C.  41. 

Draper  t.  Zoueh,  Fmch,  249 ;  Lang^  (»)  Cited  2  Anst.  392. 

ham   V.    Lawrence,    Hardr.     ISd;  (o)  2  Mer.  418. 

Anon,,  2  Ves.  578 ;  see  also  Anon,,  (/>)  lb;  see  also  Wixfle  ▼.  Chr- 

Sty.  128.  penter.  Finch,  462;  Big  {Bjf.)  ▼. 
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916.  So,  a  Court  of  equity  will,  under  special  circum-      TKNuaBg. 
stances,  grant  relief  against  an  act  that  is  a  forfeiture,  as  in  <»^  of 
where  waste  has  been  inadvertently  done  (;),  or  done  by  a 
stranger  (r);  so,  in  cases  of  pennissive  waste,  equity  will 
generally  give  relief  (<) ;  so,  it  has  relieved  against  a  for- 
feiture, when  timber  on  one  copyhold  has  been  cut  down  to 

he  employed  for  the  repair  of  another(^);  and  in  the  case  of 
cutting  timber,  it  has  directed  an  issue  to  try  quo  ammo  it 
was  cut(tt);  but  it  will  not  relieve  agwist  wilful  waste,  nor 
unless  a  compensation  can  be  made  to  the  lord(4r);  so.  To  restrain 
where  copyholders  are  allowed  by  the  custom  to  cut  down,  ^**'*' 
it  will  grant  an  injunction  to  restrain  waste  in  favour  of  the 
remainder-man,  the  same  as  in  cases  of  freehold  (y) ;  so,  a 
custcmiary  heir  of  a  copyholder  taking  by  way  of  resulting 
trust  until  the  happening  of  a  oontuogency  has  been  re- 
strained from  committing  waste  (z) ;  and  although  in  Bench 
v.  BampUm  (a),  the  Court  refused  to  interpose  to  prevent 
waste,  leaving  the  lord  to  his  remedy  for  the  forfeiture,  and 
in  a  previous  case  it  had  been  held,  that  a  bill  for  discovery 
of  waste  was  demurrable  to  (6),  yet,  in  Michards  v.  Noble^c)^ 
a  bill  by  the  lord  against  copyholders  was  entertained,  for 
an  account  of  turves  cut  and  taken,  and  an  injunction 
granted,  not  waving  the  forfeiture,  on  the  principle  that  the 
forfeiture  is  often  a  very  inadequate  remedy. 

917.  Where  the  right  between  the  lord  and  tenant  is  doubt-  la  caae  of 
ful,  a  Court  of  equity  will  interpose  to  prevent  any  assertion    ^^       "*    * 

Kemriek,    Banb.    322 ;    Clapton  ▼.  («)  Hkomoi  t.  Parier,  1  Chan.  Ca. 

Gtoiei,  2  Atk.  450;  JVbmt  t.  U  95. 

New,  3  Atk.  82;  LttkuUerr.  CatiU^  (x)  Peachy  ▼.  Somenei  (Duke), 

mioin,  ScL  C«.  temp.  King,  60 ;  S.  Free  Chan.  568 ;  S.  C,  1  Str.  447. 

C.y  1  Dick.  46 ;  Lard  Abergavenny  (y)  Comtek  ▼.  New,  Finch,  220. 

T.  Thomae,  3  Anst.  668,  n.  (a);  Willie  (;)  Sian^ld  t.  JIabergham,  10 

T.  Parkineon,  2  Merir.  507.  Vet.  278. 

(q)  Naek  T.  Derby,  2  Vera.  537.  (a)  4  Yes.  703. 

(r)   Taylor  ▼.  ffooe,  Toth.  237.  (4)  Attorney -General  ▼.  Vineeni, 

(t)  Comunin   t.    KinemeU,    cited  Bnnb.  192;  Lord  Uxbridge  ▼.  Stave- 

Toth.  108;  Tlkomae  r.  Porter,  1  land,  Wez.  b6. 

Chan.  Ca.  95 ;  S.  C,  2  Freem.  137.  (c)  3  Mer.  673. 

(0  Naeh  ▼.  Derby  {Earl),  eup. 

zz2 
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BUUof 


To  EToid  mul- 
tiplidt?  oftnita. 


of  such  right  until  it  has  been  tried  at  law  (d);  8eeai8fe,§854 
S05  although  one  tenant  cannot  institute  a  suit  on  an  exoessiTe 
^^  J^U  to  avoid  a  multiplicity  of  suits,  equity  will  enter- 
tain a  suit  by  several  for  the  same  genend  purpose  of  being 
relieved  against  an  excessive  fine.  So,  a  bill  of  peace 
may  as  well  be  brought  by  the  lord  agaiDst  the  tenants^  as 
by  the  tenants  against  the  lord(e);  and  the  Court  has  enter- 
tained such  bills  where  the  tenants  have  opposed  the  lord's 
approvements,  under  the  Statute  of  Merton^  see  Dig.  P. 
n.  tit  CoifMONs(/) ;  and  such  bills  may  be  entertained,  al- 
though the  parties  have  no  greater  estate  than  for  life  (^). 

So,  on  the  same  principle  of  avoiding  a  multiplicity  of 
suits,  tenants  of  a  manor  have  been  allowed  to  establish 
their  rights  to  the  profits  of  a  fair  (A).  So,  compositi(»i8 
between  lords  and  tenants  have  been  held  to  bind  a  pur- 
chaser or  heir(t);  but  a  decree  against  the  lord  of  the 
manor  will  not  bind  copyholders  who  are  no  parties  to  the 
suit  (A). 


Incatetof 
fraud. 


IncMM  of 
irregularitj  in 
lord's  court. 


918.  Equity  will  interpose  in  cases  of  fraud  as  much 
when  it  concerns  copyholds  as  freeholds,  and  will  set  aside 
conveyances  for  inadequacy  of  price  (/).  So,  a  Court  of 
equity  will  correct  the  proceedings  in  the  lord's  court,  where 
anything  is  done  against  conscience,  though  no  appeal  or 
error  lies  (m).  So^  where  copyholds  have  been  surrendered 
absolutely,  and  without  any  condition,  yet  if  it  can  be 


(<0  Orep  ▼.  Norikumberiamd 
(Duke),  13  Vet.  236. 

(«)  Concert  Y,  Lord  Abergavemif, 
1  Atk.  285. 

(/}  Arihmgitm  ▼.  Fawkn,  2  Vem. 
356;  S.  C,  1  Eq.  Ca.  Abr.  103; 
FiUwood  T.  Palmer^  Mor.  169; 
Hanton  ▼.  Gardiner,  7  Ves.  305 ; 
Poweil  T.  PowU  {Bari),  1  Y.  &  J. 
159. 

(^)  Dumt  ▼.  Allen,  1  Vem.  427; 
■ee  also  Meadowe  t.  Patkeriei, 
Finch,  154. 

(A)  New  Rime  HoepU^l  r.  And. 


wer,  1  Vem.  266. 

(0  Mnegrtne*9  eaee,  Gary,  38; 
How  T.  Brom^fTove  (7>MH<t),  1 
Vem.  22;  Gneper  ▼.  Clerk,  3  P. 
Wms.  155;  Atkim  T.  Nation,  2 
Anat.  890;  lee  alao  Toth. Ill,  citbis 
SierUnff  t.  Bwion  (TenanU). 

(k)  2  Atk.  516. 

(0  Wood  r.Akrey.iUmUL  424. 

(m)  Ckrieiian  ▼.  Oorren,  1  P. 
Wma.  350 ;  aee  also  Aike  ▼.  Rofle, 
I  Vem.  367;  Smith  ▼.  8L  PamTe 
(Dean,  S^c),  Show.  P.  C.  67. 
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shewn  that  the  eurrender  was  intended  as  a  security  only      TBNumBs. 

for  the  repayment  of  money^  a  Court  of  equity  will  decree  a 

redemption  against  the  surrenderee  (n).    So,  it  will  supply 

a  surrender  in  case  of  any  defect  in  the  presentment,  or  the 

want  of  surrender,  in  favour  of  a  younger  child  (o).   So,  for 

a  widow  against  a  collateral  heir  (/?);  but  a  want  of  surrender 

will  not  be  supplied  in  favour  of  a  grandchild,  where  the 

heir  is  not  provided  for  (j^) ;  but  equity  will,  in  some,  cases, 

to  support  the  devise  of  a  copyhold  estate,  supply  the  defect 

of  a  surrender,  though  the  defective  execution  of  a  devise  of 

a  freehold  estate  will  not  be  aided  in  equity  (r). 


SECTION  n. 

OF   PBIVILEQED  COPTHOLD8. 

§  919.  There  are  two  kinds  of  copyhold  tenure,  which 
have  been  distinguished  by  the  name  of  privileged  copy- 
holds: namely, — 

L  Customary  freehold. 

2.  Ancient  demesne. 


I.  Cttstomars  ipmioD». 


$  920.  ProperHa  qf  a  Customary 
Freehold. 
921.  8ueh  Copphoidere  have  what 
Kind  rf  Freehold, 


§  922.  How  Lands  of  this  Tenure 
pass. 
923.  Mode  qf  pleading  Customary 
Freehold. 


§  920.  ^^  In  some  manors,"  it  is  said,  **  the  tenants  have  the  Properties  of  a 
lands  granted  unto  them  and  their  heirs  in  fee,  fee-tail,  or  hold.*^*^  ^^* 
for  life  or  years,  according  to  the  custom  of  the  manor,  and 

(n)  Clench   ▼.    Witherly,  Finch,  C.  C.  229;   Hills  r.  Downlon,  5 

376.  Yes.  557. 

(o)  Rogers  ▼.  Marshall,  17  Vei.  (q)  Bodgers  ▼.  Marshall,  17  Yes. 

294.  294. 

(/i)  Fielding  f.  Winwood,  16  Yes.  (r)  Brodie  t.  Barry,  2  Y.  &  B. 

90;  see  also  Biseoe  ▼.  Cartwright^  130. 
Gilb.  121 ;  Chapman  r.  Gibson,  3  B. 


710  PBITILEGED  COPTHOLD6. 

s.  not  at  the  will  of  the  lord,  aooordmg  to  the  custom  in 
which  case  the  ioIIb  and  copies  ought  to  be  made  (<)»  and 
these  are  what  my  Loid  Coke  calls  '  copyholds  of  fiank 
tenwre(ty^  by  which  name  they  were  distingnifihed  firom 
common  copyholds,  and,  in  reality,  were  distinguished  by 
this  property,  diat  they  were  not  tenants  at  will  of  the 
lord.  Such  customary  freeholds  sdll  retain  several  of  the 
badges  of  their  original  base  tenure.  Thus  it  was,  that 
though  thdr  serrices  were  certain,  and  so  fiu-  fiee,  yet  they 
were  villein  services,  and  not  firee  services.  So,  thdr  mode 
of  alienating  or  transferring  their  land  was,  not  by  the  usual 
conveyances  by  deed  at  common  law,  but  by  surrender  into 
the  hands  of  the  lord;  and  so,  in  like  manner,  they  could 
not  dther  sue  or  be  sued  in  the  queen's  court,  but  c»ly  in 
the  court-baron  of  the  lord.  So,  although  the  lands  were 
not  held  at  the  will  of  the  lord,  and  therefore  the  toiant 
could  not  ever  have  been  ousted  at  the  lord^s  pleasure,  yet 
still  the  lands  were  liable  to  forfeiture,  and  the  tenant  mi^ 
be  ousted  by  his  own  default,  for  the  non-payment  or  non- 
performance of  the  rents  and  services,  which  no  fiee  tenant 
could  be  by  the  conunon  law.  So;,  likewise,  as  a  further 
mark  of  distinction  by  which  these  tenants  may  be  known 
as  copyholders,  and  not  freeholders,  they  were  not  memben 
of  the  county  courts  where  all  electicnis  by  freeholders  are 
directed  to  be  made,  and  were  not  contributory  to  the  wages 
of  the  knights  of  the  shire,  which  were  formerly  raised  by 
their  constituents  to  defray  their  expenses  in  Parliament(v) ; 
consequentiy,  before  the  2  &  3  W.  4,  c.  45,  they  had  no  vote 
for  the  election  of  members  of  Parliament 


Sodi 


921.  But  although  these  tenants  have  to  some  purposes  a 
boiden  haYe      freehold,  yet  this  is  not  so  much  a  freehold  of  tenure  as  a 

what  kind  of 

fredioUL  freehold  of  estate;  and  the  better  opinion  is,  that  the  free- 

hold of  such  copyhold  lands  is  in  the  lord,  and  not  in  the 
tenant,  even  although  they  pass,  as  is  frequentiy  the  case. 


(#)  West.  Symb.,  b.  605.  («)  Blacbt  Law  Tracts,  132  d 

(/)  Co.  Cop.,  8.  32.  ««f . 
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by  deed  of  grant,  or  bargain  and  sale  and  admittance,  instead      tknurbs. 
of  sarrender  and  admittance  (x) ;  but  a  distinction  has  been 
taken  between  costomary  estates  held  of  the  manor,  in  which 
case  the  freehold  is  in  the  tenant,  or  whether  it  be  within 
and  parcel  of  the  manor,  where  the  freehold  is  in  the  lord(y). 


922.  In  Hussey  y.  Grilb  (z)  it  was  held,  that,  where  there  How  UndB  of 

thbt 
pass. 


is  no  custom  to  surrender  to  the  use  of  a  will,  a  customary  *'  "  ^^^'^ 


freehold  can  only  pass  by  a  will  attested,  by  the  Statute  of 
Frauds,  or  now  according  to  the  7  W.  4  &  1  V.  c.  26, 
see  Dig.  P.  m.  tit.  Wills.  And  so,  in  Willan  v.  Lan- 
caster  (a)y  held^  that  the  equitable  interest  of  a  customary 
freehold  would  not  pass  by  a  will  not  executed  according  to 
that  statute,  although  common  copyholds  were  held  not  to 
be  within  that  statute ;  and  it  has  been  held,  that  a  cus- 
tomary freehold,  whether  strictly  copyhold  or  not  to  all 
purposes,  would  pass  under  the  description  of  **  copyhold" 
in  a  will,  the  intention  to  pass  it  under  that  description 
being  apparent  (b).  So,  it  has  been  holden  that  customary 
or  tenant-right  estates,  held  of  the  lord  by  certain  rents  and 
services,  according  to  the  custom  of  the  manor,  were  not 
within  the  Statutes  of  Partition,  see  Dig.  P.  in.  tit.  Pab- 
tition;  and  consequently,  where  it  appeared  upon  the 
face  of  the  plea  that  the  land  was  not  properly  freehold, 
the  plaintiff  was  nonsuited  (c).  So,  as  customary  freeholds 
are  regulated  by  custom  in  the  same  manner  as  common 

(«)  Stephenson  t.  Hill,  3  Barr.  non,  5  East,  51 ;  Roe  t.  Briggtt  16 

1273 ;  Reay  ▼.  Htmtmgton,  4  East,  East,  406 ;  Doe  ▼.  Jackeon,  1  B.  & 

271;    Doe  r.   D'Anvere,    7    East,  C.  448;  S.  C,  2  D.  &  R.  514 ;  #eJ 

299;  see  also  Moor,  588,  pi.  796;  contrh,   Bingham  t.    Woodgate,   1 

Gale  ▼.  Noble t  Carth.  432 ;  Crovfiher  Russ.  &  Mj.  32 ;  S.  C.  nom.  Hudle^ 

▼.  Oldfleld,  1   Salk.  364 ;  S.  C,  1  stone  ▼.  Corbeit,  I  Taml.  183. 

Latw.   125 ;    2   Ld.  Raym.    1225 ;  (y)  Manning's   Excb.  Pract.   42, 

Gloper  ▼.  Cope,  1  Show.  284 ;  Bus-  359,  2nd  ed. 

sey  ▼.  Orills,  Ambl.  301 ;  Fenn  ▼.  (x)  Ambl.  301. 

Mariott,    WiUes,    430;    Oliver    r.  (a)  3  Rnss.  108. 

Taylor,  1  Atk.  474 ;  Somerset  (Duke)  (b)  Doe  r.  D'Anvers,  7  East,  299. 

▼.  France,  1  Stra.  654 ;  Vaughan  t,  (e)  Burrell  ▼.  Dodd,  3  B.  &  P. 

Atikins,  5  Burr.  2766 ;    Burrell  v.  368. 
Dodd,  3  B.  &  P.  378 ;  Roe  r.  Ver. 
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TBinniBB.  oopyholdBy  held,  that  a  coatom  in  a  manor,  that  the  grantee 
of  a  cnetomaiy  estate,  which  will  pass  either  by  eiirrendercv 
deed  and  admittance,  must  be  admitted  daring  the  life  of 
grantor,  is  good  (d). 

Mode  of  piMd-  923.  In  one  respect,  namely,  as  to  the  mode  of  pLeading, 
SwhouT"*'^  there  is  a  difference  between  common  copyholds  and  cus- 
tomary fieeholds,  for  a  copyholder  most  not  omit  the  words 
ad  vduniatem  dammi  (e);  and  where  these  words  are  omitted, 
it  will  be  intended  to  be  customary  freehold  («)•  See  also 
Gale y. Noble (f),HtTlY.  Bolton (^),FoUeitY.  Troaie{h);  in 
which  latter  case  it  was  held  diat  a  customary  freeholder 
may  prescribe  in  a  que  estate,  which  a  common  copyholder 
cannot  do.  Where,  in  a  '*  manor,  the  copes  of  admiswonB 
were  anciently  to  hold  of  the  lord,  according  to  the  custom 
of  husbandry  of  the  said  manor,"  but  other  copies  were  to 
.  hold  *^at  the  will  of  the  lord,"  and  all  modem  copies  were  scs 
held,  that  this  land  was  copyhold,  and  not  customary  free- 
hold (i).  See  further,  as  to  the  distinction  between  copjr- 
holds  and  customary  freeholds,  post,  under  Customart 
Estates  and  Title. 

(d)  Fetm  ▼.  MarioU,  Willes,  430.  {ff)  2  Latw.  1 171. 

(0  Hugh9  ▼.  Hanys,  Cro.  Car.  (A)  2  Ld.  Raym.  118S. 

229.  (i)  Bourn  ▼.  RawUtu,  3  Smitb, 

(/)  Carth.  432.  405. 
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11.  Snciint  demesne. 


§  924.  What  it  Jneient  Demetne. 
What   Lamd9   mrt    Ancient 

Doomtdojf  Boot, 

925.  Difltreni  Kindt  qf  Tnumtt. 

926.  Enumeration    qf   PriviUgee 

heUmginff  to  thie  Tenwre, 
Not  to  be  impleaded  out  qf 
the  Manor. 

927.  Not  to  be  impamnOled  on  a 
Jury. 

To  be  exempt  from  Tblle. 

929.  7b  be  free  of  Tasee. 

930.  May  have  a  Writ  qf  mon- 


928. 


931.  May  become  Frank-fee. 

By  Act  of  the  Q^een, 


(931 


By  Act  qf  the  Lord. 
By  Act  of  the  Tenant. 

932.  Effect  qf  a  Fhte  or  Recovery. 

933.  Court  qf  Ancient  Demeene 

not  a  Court  qf  Record, 

934.  ConeHtuHon  qfthe  Court. 
Suitore  the  Judgee. 

935.  Juriediction  qfthe  Court. 
In  Caeee  qf  Oueter. 

936.  When  and  how  Ancient  De^ 

meene  may  be  pleaded* 

937.  Afidavit,  ^c.  neceeeary, 

938.  Caeee  where  Ancient  Demeene 

ie  a  good  Pleat  or  other' 
wiee. 

939.  Not  in  Pereonal  Actione. 
9A0.  Duty  qfthe  Lord. 


§  924.  This  tenure  may  be  considered^  as  to  what  relates 
to  its  nature ;  to  the  privileges  enjoyed  by  tenants  in  auu'' 
dent  demesne;  how  ancient  demesne  may  become  fiank-fee; 
court  of  ancient  demesne.  As  to  incidents  of  the  estate  in 
ancient  demesne,  see  post,  Customabt  Estates. 

1.  Nature  of  Ancient  Demesne. 

Tenure  in  ancient  demesne,  at  least  the  free  sort  of  it,  is  a  what  is  on- 
higher  kind  of  customary  freehold^  and  it  is  confined  to  such  ^^  demeene. 
lands  as  were  held  m  socage  ofmanorbelon^ng  to  the  Crown,  ancient  de^ 
in  the  reign  of  Edward  the  Confessor  and  William  the  Con- 
queror, and  is,  therefore,  sometimes  designated  '^  socage  in  an- 
cient tenure  (A)."  All  such  lands  were  set  down  in  abook  called  Doomiday 
Domesday  or  Doomsday  Book;  namely,  those  which  were  in 
the  possession  of  Edward  the  Confessor,  under  the  title  of 
TerrtB  Regis  Edwardiy  and  those  in  the  possession  of  William 

{k)  F.  N.  B.  14,  D. ;  2  Inat  542;      Huni  t.  Bum,  1  Salk.  57;  8.  C, 
4  Inat.  269 ;  Lex  Man.  26  et  eeq. :      Holt,  60  ;  S.  C,  1  Com.  93. 
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the  Conqueror^  under  that  of  Terr<B  Regis  only;  and  there- 
fore, whether  ancient  demesne  or  not  is  to  be  tried  by  that 
book;  but  the  writ  does  not  require  the  production  of  the  book 
itself^  only  a  certificate  of  the  &ct  from  the  treasurer  and 
chamberlain  of  the  Exchequer  (/);  and  unless  the  manor  is 
mentioned  therein  as  TerrcB  Regis  or  TerrtB  Regis  Edwardiy  it 
will  not  be  deemed  ancient  demesne^  although  the  book  should 
furnish  evidence  of  a  grant  thereof  from  the  Crown(m) ;  but 
this  book  will  not  shew  whether  the  lands  themselTes  are 
ancient  demesne  or  not,  but  only  whether  the  manor  be  so  or 
not(7i);  for  an  acre  of  land  maybe  ancient  demesncy  though 
the  manor  of  which  it  is  parcel  is  notso(o);  and  if  the  ques- 
tion be,  whether  lands  be  parcel  of  a  manor  which  is  andent 
demesne,  this  shall  be  tned  per  pais  {p). 


Differait\indfl 
of  tenants. 


925.  Tenants  of  these  lands  under  the  Crown  were  not 
all  of  the  same  order  or  d^ree.  Some  of  them  continued 
for  a  long  time  pure  villeins  dependent  on  the  will  of  the 
lord,  and  those  who  succeeded  them  in  their  tenure  differed 
but  in  some  few  points.  They  could  not  maintain  a  writ 
of  right  dose  (since  abolished  by  the  3  &  4  WilL  4,  c 
27,  s.  36,  see  Dig.  P.  m.  tit.  Limitations)  nor  a  man- 
straverunt,  but  were  obliged  to  sue  by  plaint  in  the  lord's 
court  Others  were  as  good  as  enfranchised  by  the  royal 
favour,  and  hold  their  lands  freely  by  the  grant  of  the 
king,  being  only  bound  in  respect  of  their  lands  to  perfonn 
the  better  sort  of  services,  and  those  determinate  and  cer- 
tain, as  to  plough  the  king's  land  for  so  many  days,  or  to 
supply  his  court  with  a  certain  quantity  of  provisions,  and 


(0  F.  N.  B.  16,  C;  lee  also 
Hob.  188;  1  Brownl.43;  Holdyr. 
Hodge*,  1  Sid.  147 ;  S.  C.  nom.  Hol^ 
dayeY.  Hodgea,  1  Lev.  106. 

(fit)  Kiteh.  192,  193;  Saunden 
T.  Welch,  cited  1  Salk.  57. 

(n)  2  Burr.  1048. 

(o)  1  RoU.   Abr.  321 ;   see  also 


Bro.  Auncient  Demesne,  15 ;  F.  N. 
B.  14;  11  Co.  6. 

(p)  Kitch.  192, 193,  dtiag  12  Ait. 
18  ;  22  Ass.  45 ;  Hopkima  ▼.  Ptfet, 
1  Show.  271 ;  S.  C,  Comb.  183; 
Hunt  ▼.  Bwm,  1  Salk.  57 ;  S.  C, 
Holt,  60;  S.  C,  1  Com.  93. 
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other  stated  services,  which  have  been  changed  into  pecu-      nwKw. 
niarj  rents.  The  estates  of  these  tenants  pass  by  surrender 
or  deed  of  grant  or  bargain  and  sale  (q). 


2.  Privilegei  of  the  Tenure  in  Ancient  Demesne. 

926.  Lord  Coke(r)  enumerates  six  privileges  enjoyed  by  Enumeration  of 
tenants  in  ancient  demesne;  namely,  first,  not  to  be  im-  k>nging  to  this 
pleaded  out  of  the  manor;  secondly,  to  be  exempt  from  ^°'*"* 
juries ;  thirdly,  to  be  exempt  from  tolls,  &c. ;  fourthly,  to 
be  free  of  taxes  and  talliages  by  Parliament ;  fifUily,  not  to 
be  liable  to  contribute  to  the  expenses  of  knights  of  the 
shire;   sixthly,  in  case  of  being  disirained,  to  join  in  a 
manstraverunt. 

In  the  first  place,  tenants  in  ancient  demesne  were  not  to  Not  to  be  im- 
be  impleaded  for  any  of  their  lands,  or  compelled  to  appear  the  manor, 
in  any  court  out  of  the  manor,  but  to  have  justice  admini- 
stered to  them  at  their  own  doors,  in  a  particular  court 
called  the  court  of  ancient  demesne,  by  a  peculiar  process  • 
denominated  a  petit  torit  of  right  close,  (now  abolished  by  the 
3  &4  W.  4,  c.  27,  s.  36,  see  Dig.  P.  m.  tit.  Limitations), 
directed  to  the  bailiff  of  the  queen's  manors,  or  to  the  lord 
of  the  manor,  if  it  be  in  the  hands  of  a  subject  (r). 

But  it  must  appear  that  the  land  is  ancient  demesne,  for 
if  a  fine  levied  in  C.  P.  were  still  in  force,  the  lands  "were 
frank-fee  until  reversed,  and  the  tenant  might,  therefore,  be 
impleaded  at  common  law ;  but  affidavit  that  the  lands  are 
reputed  ancient  demesne  is  sufficient  {s) ;  so,  the  land  must 
not  only  be  holden  of  the  manor,  being  ancient  demesne, 
but  it  must  appear  that  the  lessor  of  the  plaintiff  has  a  free- 
hold, for  lessee  of  a  term  cannot  sue  there  (^);  so,  if  the 
manor  and  demesnes  of  the  manor  are  in  dispute,  they  must 


{q)  Kitch.  158,  159, 194 ;  F.  N.  (r)  4  Inrt.  269. 

B.  228 ;  Co.  Cop.,  i.  32,  tr.  58 ;  4  («)  Barnes,  185. 

Inat.  269.  (0  Doe  ▼.  Roe,  2  Barr.  1046. 
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TENURES,      be  impleaded  at  common  law,  and  not  in  the  lord's  ooart> 
otherwise  the  lord  would  be  judge  in  his  own  cause(«). 

Not  to  be  im-         927.  So,  tenants  in  afudent  demesne  csamot  be  impannelled 
Jwj.  on  any  jury  at  Westminster,  or  elsewhere,  in  any  ooort, 

upon  any  inquest  or  trial  of  any  cause(y);  and  they  may 
have  a  writ  de  nan  ponendis  et  juratis^  against  the  sheriff  or 
any  one  who  has  return  of  writs,  and  if,  after  all,  the  sheriff 
make  a  return,  they  may  have  an  attachment  against 
him  {z)\  but  ancient  dememe  is  no  exemption  finom  serving 
the  office  of  constable  (a). 

To  be  exempt         928.  So,  tenants  in  ancient  demesne  are  exempt  fixnn  all 

from  toUi* 

manner  of  tolls  in  fairs  and  markets  for  all  things  ooncemr 
ing  husbandry  and  substance  (&) ;  but  this  privilege  does 
not  extend  to  him  who  is  a  merchant,  and  gets  his  living  by 
buying  and  selling,  but  it  is  annexed  to  the  person  in  re- 
spect of  the  land,  and  to  those  things  which  grow  and  are 
the  produce  of  the  lands  {c) ;  and  this  privil^e  extends  as 
well  to  tenants  who  hold  of  a  subject  as  of  the  queen  (ci); 
and  so  it  extends  to  tenants  in  ancient  demesncj  whether 
they  hold  in  fee,  for  life,  or  years,  or  at  will(€) ;  so,  to  the 
lord  himself  (/)• 

To  be  free  of         929.  Again,  tenants  in  ancient  demesne  are  to  be  free  of 
^*  taxes  and  taHiages  by  Parliaments,  unless  they  be  specially 


{x)  1  Salk.  56.  nom.   Ward  t.  Km§ktt  Cro.  EL 

(Sf)  F.  N.  B.  U,  F. ;  Bro.  Anne.      227 ;  2  Inrt.  221 ;  1  RoU.  Abr.  321. 

Dem.,  pi.  42.  (<f)  Ca9eqfih€  Tnm  of  Leieetia' 

(z)  1  Co.  105.  IhU,  2  Leon.  191. 


(a)  R,  T.  Beiitworih,  2  Show.  75;  (•)  Bro.  Anne.  Demenes,  pL  43; 

S.  P.,  if  not  S.  C,  1  Vent  344.  Cue  qf  the  Tbvn  of  Leieetier  ThU, 

{b)  Kitch.  194  ;  4  Inrt.  269 ;  S.  2  Leon.  ]91 ;  1  RoU.  Abr.  322;  8a^ 

P.,  Cos  ▼.  Banuiey,  Hob.  48 ;  RoU.  Mry  t.  Smith,  2  Lntw.  1146. 

Abr.  321.  (/)  1  RoU.  Abr.  322,  citmg  9  H. 

(c)  F.  N.  B.  228,  D. ;  Ward  and  6.  25  b. 
Knighft  eoie,  1  Leon.  232 ;  S.  C. 
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named  (^),  and  regularly,  all  general  acts  of  Parliament  ex-      tbnuris. 
tend  to  ancient  demesne  lands  (A).      So,  they  were  not  to 
contribute  to  the  expenses  of  knights  of  Parliament  (A); 
but  before  the  2  &  3  W.  4,  c.  45,  they,  in  common  with 
onUnary  copyholdenf,  did  not  enjoy  the  elective  franchise  (t). 

930.  Lastly,  if  tenants  in  ancient  demesne  be  severally  Mayhayea 
distrained  for  other  services,  than  they  are  obliged  to  by  the  gtraveruni. ' 
custom  of  the  manor,  they  may  have  a  writ  of  manstrave^ 
runt  directed  to  the  lord,  commanding  him  not  to  distrain 
for  other  services ;  and  if  he  will  still  distrain,  &c.,  then  by 
a  writ  directed  to  the  sheriff  he  may  command  him,  not  to 
demand  or  distrain  for  other  services ;  and  if  he  still  perosts, 
then  he  may  raise  the  passe  comitatus,  or  command  the  neigh- 
bours to  rescue  and  destroy  the  distress,  but  the  usual  course 
IS,  that  if  after  the  writ  to  the  sheriff,  the  lord  will  distrain, 
then  attachment  lies  against  him,  returnable  in  one  of  the 
courts  at  Westminster,  to  answer  the  contempt  (il);  so, 
they  all,  for  the  saving  of  charges,  may  join  in  this  writ,  al- 
beit they  be  several  tenants (/);  so,  this  writ  may  be  sued 
generally,  without  shewing  the  names  of  the  tenants  (m) ; 
but  in  an  attachment  against  the  lord,  the  tenants  suing  it 
must  be  named,  and  those  only  who  are  specially  named  in 
the  writ  of  attachment  shall  recover  special  damages  (n). 

If  frank-tenants,  and  those  by  base  tenure,  join  in  a  man-' 
straverunt, the  writ  shall  abate  only  as  to  the  latter;  so, the 
lord  shall  not  be  put  to  answer  untU  the  Court  be  certified 
by  the  treasurer  and  chamberlain  of  the  Exchequer,  that 
the  manor  is  ancient  demesne  (o). 


(^)  4  Inst.  269.  (/)  4  Inst.  269. 

(*)  Id.  270.  (m)  Howd.   129;  F.  N.  B.    15, 

(0  Blackst.  Tr.  132  ei  teq,  J>,  F. 
(k)  F.  N.  B.  15 ;  and  lee  Bae.  (n)  F.  N.  B.  16,  B. 

Abr.,  tit.  Ancient  Demesne,  (B).  (o)  Id.  16,  C. 
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TSMVBBS. 

3.  How  Ancient  Demesne  moof  become  Frank-fee, 

931,  Lands  id   ancvsni  demesne  may  become  frank-fte 
either  by  act  of  the  queen,  act  of  the  tenant,  or  by  act  of 
the  lord. 
Frank.fee  by  If  hmd  which  13  ancient  demesne  comes  to  the  queen,  it 

qaeen.  bccomes  frank-fcc  {p) ;  and  so  it  remains,  although  the  queen 

grants  it  in  fee  or  for  life,  with  or  without  rent  reserved(f); 
butif  it  be  re-granted  by  the  queen,  to  be  held  of  the  manor 
again,  it  becomes  restored  to  ancient  demesne  (r) ;  so,  if  the 
queen  seized  the  land,  and  after  patent  repealed  grant  it  to 
By  act  of  the      another(5) ;  so,  if  tenant  in  ancient  demesne  enfeoff  his  lord, 
the  land  becomes  frank-fee ;  so,  if  the  tenancy  esdieat  to 
By  act  of  the      him  {t)y  or  the  lord  disseise  the  tenant ;  so,  if  the  lord  grants 
^  '  the  services  of  the  tenant  to  another,  and  the  tenant  at- 

torns {t) ;  but  if  the  lord  release  his  tenant  from  the  seryioes 
for  a  certain  time,  after  the  time  expired  the  land  is  andent 
demesne  again  (« ). 

Effect  of  a  fine       932.  So,  before  the  abolition  of  fines  and  reooveries  by 

orrecovery.         ^^3  &  4  W.  4,  C.  74,  (see  Dig-  P.   H.  tit  F1NE8  AND  Re- 

coYERiEs),  if  a  fine  were  levied,  or  a  recovery  suflfered,  of 
lands  in  ancient  demesne^  this  made  them  frank-fee  (x);  but 
if  the  lord  were  not  a  party,  he  might  have  a  writof  deceit, 
which  writ,  however,  is  abolished  by  the  8  &  4  W.  4,  c.  27. 
(See  Dig.  P.  m.  tit.  Limitations).  So,  a  termor  might 
also  have  this  writ  (y).  So,  an  action  on  the  case,  in  the  na- 
ture of  deceit,  would  have  lain  (z) ;  but  he  could  not  have  a 
scire  facias  (a).  If,  however,  the  lord  were  a  party,  then 
tiie  lands  became  fiwik-fee  (i). 

(p)  1  RoU.  Abr.  324.  (*)  7  H.  4.  44.  dted  1  RoU.  Alvr. 

{q)  F.  N.  B.  13,  C;  1  Roll.  Abr.       327;  10  Co.  50;  4  lost.  270. 

324.  (y)  1  RoU.  Abr.  327. 

(r)  Kitch.  194.  (j)  JR.  t.  Hadlow,  2  BL  1170. 

(f)  1  RoU.  Abr.  325.  (a)  3  Ler.  419. 

.  (0  4  Inrt.  270.  (*)  1  Roll.  Abr.  324  ;  I  inch,  Uw, 

(if)  1  RoU.  Abr.  325.  15. 
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TKNUaSS. 

4  Court  of  Ancient  Dememe* 

933.  The  court  of  ancient  demesne  is  a  court-baron,  and  Not  a  court  of 
not  a  court  of  record ;  in  respect  to  which  it  is  necessary  to  '**^'^ 
consider  the  constitution  of  the  court ;   the  jurisdiction  of 

the  court,  and  proceedings  therein ;  how  the  lord  shall  be 
compelled  to  do  right ;  and  when  and  how  the  plea  shall  be 
removed. 

a.  Constitution  of  the  Court 

934.  Though  the  writ  of  right  close,  before  its  abolition,  Saitore  the 
(see  cmte^  §  926),  were  directed  to  the  lord  or  bailiffs,  yet  the  ^^^^* 
BuitorB  are  the  judges  (c);  therefore,  pleading  a  suit  there 

coram  A.  et  B,  haOxmSy  et  C.  et  D.  sectatoribua,  is  bad(£?), 
but  coram  A.  et  B.  baltiois  et  sectatoribus  is  well,  because 
they  shall  be  intended  to  be  bailiffs  and  suitors  also  (cQ.  So, 
coram  senechaUo,  sectatoribus^  et  domesmen  (e) ;  so,  the  suitors 
there  may  act  by  attorney,  although  they  are  the  judges  (/)• 

b.  Jurisdiction  of  the  Court. 

935.  A  court  of  ancient  demesne  held  plea  by  writ  of  right  In  caws  of 
close,  in  all  cases  where  a  tenant  in  tail  for  life,  or  in  dower  ^^  ^' 
of  tenements  in  ancient  demesne,  was  ousted  and  disseised ; 

and  the  party  ousted,  or  his  heir,  might  have  such  writ(^); 
and  after  the  deliyery  of  the  writ,  tiie  demandant  should 
make  protestation  to  sue  in  form  of  an  assize  of  mort  d^ances- 
tor,  &c,  all  which  writs  are  now  abolished.  (See  ante,  §  926). 
So,  the  tenant  might  also  have  a  bill  of  fresh  force  in  this 
court,  within  forty  days  after  disseisin,  without  any  writ 
sued  (A);  so,  he  might  have  an  ejectment  (t),  which  is  now 

(c)  Jentleman'9  ease,  6  Co.  11 ;  (ff)  F.  N.  B.  11,  F. 

S.  P.,  Akrahall  and  Nurse's  ease,  3  (A)  Kitch.  IBS,  189 ;  F.  N.  B.  13, 

Leon.  63.  E. ;  Bro.  Aunc.  Dem.,  pi.  1,  dting 

(<0  Lntw.  713.  26  H.  8.  4. 

\e)  Id.  773.  (0  Gyb<m  t.  Sawyer,  Moor,  451. 

(/)  1  Salk.  341. 
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T»NUR«8.  the  only  real  action  for  trying  titles^  since  the  abolition  of 
real  actions  before  mentioned.  So^  if  the  lord  himself  ousted 
his  tenant,  it  was  said  that  the  tenant  might  have  had  the 
writ  of  right  dose,  or  an  action  at  common  law^  at  his  elec- 
tion (A) ;  but  see  Baker  v.  Wich  (/),  where  it  was  hdd,  that 
the  manor,  and  desmesnes  of  the  manor^  are  impleadable  at 
common  law,  and  not  in  the  lord's  court;  for  then  the  lord 
would  be  judge  in  his  own  cause.  On  the  other  side,  amad, 
dememie  lands  hdd  of  the  manor  are  impleadable  in  the 
court  ot  ancient  demesnt^  and  there  only  (2) ;  but  it  must  ap- 
pear that  the  lands  are  antnent  demesne,  for  where  a  fine  had 
been  levied  of  lands  in  ancient  demesne,  the  land  was  firank- 
fee  until  the  fine  was  reversed,  and  the  tenant  might,  there- 
fore, be  impleaded  at  common  law,  for,  the  privily  of  an* 
dent  demesne  being  established  solely  |^  the  benefit  of  lord 
and  tenant,  it  has  been  hdd  that  they  manj^  4^troy  it  at 
plea8ure(m).  ^ 

When  and  how  936.  If  tenants  in  ancient  demesne  are  implied  ebe- 
meme  maj  be  where  than  in  the  court  of  ancient  demesne,  they  may  plead 
pleaded.  ^^^  tenure  in  abatement ;  and  ancient  demesne  was  hdd  to 

be  a  good  plea  in  all  cases  where  a  recovery  could  make  his 
land  frank-fee,  and  might,  therefore,  be  pleaded  in  asazes^ 
and  other  real  actions,  before  their  abolition  (n).  See  ante, 
§  926.  So,  it  is  a  good  plea  wherever  the  interest  of  the 
land  is  bound,  or  the  realty  may  come  in  question  (o) ;  it 
might,  therefore,  and  still  may,  be  pleaded  in  ejectment  (/»); 
but  it  must,  in  this  case,  be  pleaded  within  the  first  four 
days  of  the  term^  this  being  a  dilatory  plea(;);  and  it  was 
in  one  case  denied,  because  it  was  after  the  four  days,  being 


(k)  F.  N.  B.  12,  E.  (o)  AldeH'i  mm,  5  Co.  105 ;  S.  C. 

(/)  1  Salk.  56.  nom.  Smiik  ▼.  Arden,  Cro.  EL  826; 

(m)  Finch,  Law,  15 ;  1  Roll.  Abr.  2  Andr.  178 ;  S.  P.,  Cox  ▼.  BmrtuUy, 

324 ;  1  Salk.  57.  Hob.  47. 

(n)  4  lost.  270 ;  1  RoU.  Abr.  S22,  (p)  Gybtm  ▼.  Bowyer,  Moor,  45L 

citing  8  H.  6.  1.  [q)  Swutk  y.  12m,  Baniet,  331. 
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a  plea  to  the  jurisdiction  (r) ;  and,  for  other  similar  cases,      tewpbbs. 
see  Marshall  v.  Allen  (i),  Roberts  v.  Foster  {t\  Wroot  v. 
FenoT  (tt). 

937.  So,  the  plea  must  be  with  leave  of  the  Court,  aiid  Affidavit,  &c. 
on  affidavit  (v);  and  the  affidavit  must  state  that  the  lands  "®*^**^y' 
in  question  are  held  of  the  manor,  which  is  ancient  demesne^ 
for  then  only  are  they  pleadable.  Hatch  v.  Cannon  (x) ;  and 
it  was  there  said,  that  an  affidavit  is  necessary  wherever  you 
plead  to  the  jurisdiction  of  the  Court,  and,  for  anything  that 
appears,  the  lands  may  be  parcel  of  the  manor  which  is 
ancient  demesne^  and  such  lands  are  pleadable  at  common 
law  (y) ;  for  the  jurisdiction  of  the  lord's  court  in  ancient  de^ 
mesne  extends  only  to  lands  holden  of  the  manor,  and  not  to 
copyhold,  which  is  parcel  of  the  manor  {z).  So,  the  affidavit 
must  state,  not  only  that  the  lands  are  holden  in  ancient  de- 
mesne  and  holden  of  the  manor,  but  also  that  the  manor  is 
holden  in  ancient  demesne,  and  that  there  are  suitors  in  the 
court  (a);  so,  likewise,  that  the  lessor  of  the  plaintiff  has  a 
freehold  interest;  for  the  lessee  of  a  term  cannot  sue  there  (a), 
but  the  plea  may  be  filed  de  bene  esse,  where  the  four  days 
would  have  expired  before  cause  could  be  shewn  and  the 
plea  pleaded  (b). 

So,  it  has  been  held,  that  the  plea  of  aricient  demesne  is 
good,  without  defence.  North  v.  Hoyk{c)y  Smith  v.  Framp- 
ton  {d),  Farrers  v.  Miller  {e) ;  but  see  S.  C.  nom.  Ferrer  v. 
Miller  {f)y   and  S.  C.  nom.  Ferrers  v.  Miller  {g),  where 

(r)  Pease y.^dHtle,  Barnea, 336.  (y)  Hatch  ▼.  Cannofif  tup, 

(f)  Latch,  83 ;  S.  C,  Cro.  Car.  9  ;  {z)  Brittle  ▼.  Dade,  1  Salk.  185  ; 

S  C,  Palm.  406.  S.  C.  nom.  Brittel  v.  Bade,  1  Ld. 

(0  Bamea,  187.  Raym.  43. 

(it)  8  T.  R.  474.  (a)  Rust  ▼.  Roe,  eup. 

(v)  Rust  ▼.  Roe,  2  Burr.  1046 ;  {b)  Morton  y.  Roe,  10  East,  523. 

see  also  Smith  ▼.  Roe,  Barnes,  331 ;  (c)  3  Ley.  182. 

Hatch  ▼.  Camum,  3  Wils.  51,  oyer-  (d)  Id.  405. 

roling  Goodright  t.  Shuffill,  2  Ld.  (e)  1  Show.  386. 

Raym.  1418.  (/)  1  Salk.  217, 

(;r)  3  was.  51.  (g)  Carth.  220. 
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Holt,  C.  J.9  a^^uBBt  three  jndgee^  held  that  ihe 
not  obliged  to  take  the  plea  without  the  defence.  * 


was 


Cases  where  938.  In  replevin  ancient  demesne  is  a  good  plea»  because 

miwTfal'good  ^y  intendment  the  ficehold  may  come  in  question  (A);  so, 
plea,  or  other-    in  aocount  against  guardian  in  socage,  or   bailiff  of  a 

manor  (t) ;  so,  in  a  writ  of  admeasurement  of  pasture  [k) ; 

so,  in  a  writ  of  partition  before  its.  abolition  (see  ante,  § 

926)(/),  the  land  being  collaterally,  tiiongh  not  directly  in 

question. 


Not  in  personal 
actions. 


Dntjof  the 
lord. 


939.  Ancient  demesne  is  not  a  good  plea  inactions  merely 
personal,  as  debt  upon  a  lease,  trespass  quare  claustanjreffit, 
&C. ;  so,  in  trespass  contra  pacem,  though  the  realty  oome 
in  debate,  yet  ancient  demesne  is  no  plea,  for  this  is  at  the 
suit  of  the  queen,  and  for  the  good  of  the  commonwealtli  (m); 
so,  in  a  quare  impedit  ancient  demesneiB  no  plea,  for  if  it  should 
be  granted,  it  would  be  a  failure  of  ri^t,  for  in  the  court 
of  ancient  demesne  they  cannot  grant  a  writ  to  the  bishop  (n) ; 
so,  in  a  writ  of  waste  before  its  aboHtioD,  (see  ante,  §  926), 
ancient  demesne  was  no  plea,  because  in  ancient  demesne  they 
could,  upon  the  return  of  the  distress,  not  award  a  writ  to 
inquire  of  wast^,  according  to  the  statute,  for  the  sheriff 
ought  by  the  statute  to  go  in  person,  whidi  could  not  be 
supplied  by  their  officer,  and  so  there  wdtdd  be  a  failure  of 
right  (o). 

c.  Haw  the  Lord  shall  be  compellable  to  do  rigkL 
940.  If  the  lord  will  not  hold  his  court,  the  tenant  in 

(A)  Bro.  Aunc.Dem.,  pi.  4,  citing 
40  £.  3 ;  F.  N.  B.  11,  L. ;  Alden's 
easet  5  Co.  105  d ;  Cox  v.  Banuley, 
Hob.  47;  Owen's  case,  Ow.  24; 
Godb.  64,  ca.  76. 

(0  4  Inst.  270. 

(k)  Bro.  Anne.  Dem.,  pi.  20,  37, 
citing  8  H.  6. 34 ;  1  RoU.  Abr.  322. 

(/)  Grace  ▼.  Grace,  1  Roll.  Abr. 


322 ;  Pont  t.  Pont,  T.  Raym.  249. 

(m)  Smith  T.  Arden,  Cro.  £1. 
826;  Cor  t.  Bamsiey,  Hobw  47; 
1  Ron.  Abr.  322. 

(n)  Cot  t.  Bamsley,  Hob.  48 ;  1 
RoU.  Abr.  322. 

(o)  2  Inst.  306;  4  Inst  270;  Our 
▼.  Bamslejft  Hob.  47. 
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-ancient  dememtmaj  have  a  writ  out  of  Chancery,  command-  tkwuhbb: 
^ng  him  to  hold  it»  and  to  proceed  according  to  law  (p) ;  and 
if  then  he  will  not  hold  it,  he  may  have  an  attachment 
retomable  in  Q.  B.  or  C.  P.,  and  shall  recover  his  da- 
mages (p) ;  BO,  he  may  have  a  writ  to  the  lordy  commaipbding 
him  to  do  right,  and  upon  that  an  aUcupbiries  and  attach- 
ment (p),  or  a  writ  to  the  sheriff,  commanding  him  to  take 
four  knights,  and  to  go  to  the  lord's  court,  and  see  that  right 
be  done  (p) ;  so,  there  may  be  a  writ  to  the  suitors  to  pro- 
ceed to  execution  upon  the  judgment  there  {q) ;  and  they 
^cannot  in  that  case  return  that  it  is  frank-fee,  for  the  juris- 
diction is  admitted  by  the  appearance,  and  plea  of  the  de- 
fendant iheiae  (q)  ;  and  if  it  be  frank-fee,  the  suitors  are  not 
tSrespassers,  where  upon  a  writ  to  them  they  award  execu- 
tion {q) ;  otherwise,  if  the  land  be  frank-fee,  and  they  award 
execution  without  such  writ  (q). 

4.  How  the  Flea  shall  be  removed. 

941.  The  demandant  in  ancient  demesne  cannot  remove 
the  plea  out  of  the  court  there  for  any  cause  (r) ;  but  the 
tenant  may  remove  it  for  any  of  the  causes  which  make  it 
frank-fee,  (see  antCy  §  931 )  (r),  but  he  ought  to  prove  it  to  be 
frank-fee  when  it  is  removed,  otherwise  it  shall  be  re- 
manded [s) ;  so,  he  may  remove  the  plea  if  there  be  no  other 
but  one  suitor,  for  that  Ue  suitors  are  judges,  and  therefore 
the  demandant  must  sue  at  the  common  law,  otherwise 
there  would  be  a  failure  of  justice  (t) ;  so,  for  default  of  trial 
there,  as  if  the  defendant  pleads  a  foreign  plea,  a  super- 
sedeas  goes  to  the  lord  of  an  ancient  demesne  to  surcease  (v) ; 
so,  if  he  plead  bastardy,  for  the  court  there  camiot  write  to 
the  bishop  (x). 

(p)  F.  N.  B.  12,  D.  (0  4  Inst.  470 ;  9ed  quare,  F.  N. 

(q)  Moor,  451.  B.  13,  C. 

(r)  F.  N.  B.  13,  B. ;  4  Inst.  269.  («)  F.  N.  B.  13,  C. 

(»)  F.  N.B.I  3.  C.  {x)  Reg.  9  a. 
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TENURES.  If  the  lord  in  ancient  demesne  proceed  after  liie  plea  re- 

moved by  recordarii  a  certiorari  goes  to  the  C.  P.,  to  certify 
the  tenor  of  the  record  removed  into  the  Chancery,  and 
upon  that  an  attachment  lies  against  the  lord  to  answer  to 
the  queen  and  the  party  in  C.  P.  (y) ;  80»if  the  lord  [nroceed 
^  after  a  supersedeas  (z). 

(y)  F.  N.  B.  13,  H.  {z)  Id.  14.  A. 
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